UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSIO

In the matter of

Evanston Northwestern Healthcare Corp., Docket No. 9315
a corporation, and
PUBLIC
ENH Medical Group, Inc.,

a corporation.

N N N Nt Nt N N N et

ABBOTT LABORATORIES’ AND TOWERS PERRIN’S
JOINT MOTION TO QUASH OR LIMIT
RESPONDENTS’ SUBPOENAS DUCES TECUM
AND SUBPOENA AD TESTIFICANDUM
Non-parties Abbott Laboratories (“Abbott™), and Towers Perrin, (“Towers”) (collectively,
“Movants”), by and through their attorneys, Crisham & Kubes, Ltd., pursuant to Section 3.34(c) of
the Federal Trade Commission’s Rules of Practice, hereby move to quash or limit Respondents’
Subpoenas Duces Tecum and Subpoena Ad Testificandum. In support thereof, Movants states as
follows:
BACKGROUND
On July 22,2004, Respondents, Evanston Northwestern Healthcare Corp. and ENH Medical
Group, Inc., served an overly broad subpoenas duces tecum on Abbott, seeking thousands of
documents covering more than a seven year time period. (Copy attached hereto as Exhibit A.")
Respondents followed that up with a subpoena ad testificandum for the deposition of Lois Lourie,

an employee of Abbott. (Copy attached hereto as Exhibit B.) As discussed below, these subpoenas

should be quashed or limited.

'Respondents also served an identical subpoena on Towers.



Movants objected to the breadth of the subpoenas and, pursuant to FTC Rule of Practice
3.22(f), counsel for Movants had several conferences with counsel for Respondents, both in person
and by telephone, in an effort to reach a consensus on.a more limited scope of the subpoenas. (See
Statement of Thomas Crisham, attached hereto as Exhibit C.) In connection therewith, the parties
agreed to an extension of time for Movants to file a motion to quash or limit the subpoena, in an
effort to possibly avoid the need for Movants to file a motion while the parties continued to negotiate
the scope of the subpoenas. (Ex. C; See also, correspondence between Movants and Respondents,
attached hereto as Group Exhibit D.) |

Ultimately, the parties successfully reached an agreement as to some of the matters in
controversy, with Respondents agreeing to restrict or eliminate some of the categories of documents
requested by the subpoeﬁa. Unfortunately, however, the parties have been unable to reach an accord
as to some of the other requested documents, as well as the need for Ms. Lourie’s deposition, thus
necessitating this motion. .

ARGUMENT

As discussed below, the subpoenas propounded by Respondents are nothing more than a
fishing expedition in an effort to obtain from third parties, documents which Respondents either
possess (or could generate) themselves, or which it can obtain from more direct sources. Documents
relating to the cost of healthcare, the effect of the merger, and Respondents’ relative negotiating

| strength with insurance companies can and should be obtained from those parties that directly

2 That agreed-upon extension was of an indefinite time period, but terminable upon ten days
notice by Respondents. Respondents served notice of termination of the extension on August 27, 2004,
(Ex. D), making Movants’s motion due on September 6, 2004. Accordingly, Movants have brought this
motion in a timely manner.



possess that information. Movants, as non-parties who are not involved in setting or negotiating the

costs for healthcare, should not be compelled to cull through their records to produce their own

research on these topics. Accordingly, the subpoenas to Movants should be quashed.

L The Subpoenas Duces Tecum, Even as Narrowed, Are Still Overly Broad, Unduly
Burdensome and Seek Information That Is Available from Other Sources.

The following requests are still in dispute between the parties:

3.

10.

All documents, reports, studies, surveys, or audits referring or relating in any manner
to the ENH/Highland Park transaction.

All documents prepared by or for [Movants] assessing, analyzing, reporting, or
comparing prices for healthcare services at ENH or Highland Park and any other
health care facility.

All documents which describe, compare, or evaluate the health care services, the
quality of services, the cost of services, the staff, or the facilities of hospitals in the
Geographic Area, including, but not limited to, ENH.

All documents, information, materials and statistics used, cited, or relied upon in the
preparation or drafting of the “Health Care Cost Drill Down” reports by Towers
Perrin dated in November and December, 2001 and distributed to Abbott
Laboratories.

All documents relating to competition in the provision of any health care service in
the Geographic Area, including, but not limited to, market studies, forecasts, and
surveys, and all other documents relating to:

(b)  the quality of care provided by any hospital;
(©) the relative strength or weakness of hospitals providing any health care
service;

(e) hospital preferences or perceptions of consumers, patients, or physicians
(including but not limited to, patient satisfaction surveys);

® the preferences of third party payors for hospitals;

(g)  any comparisons of any hospital’s contracted hospital rates with another
hospital’s rates.



12.  All documents describing or evaluating the ability to shift patients from one
healthcare facility to another, or to encourage or discourage patients to use one
hospital more than another.

(Ex. A.) As discussed below, these requests, especially when directed to non-parties, are overly
broad, unduly burdensome, seek irrelevant information or seek what is in essence free expert ‘
discovery from Movants regarding healthcare costs. These requests should be quashed.

A. The requests are overly broad and seek irrelevant information.

Discovery sought in a proceeding before the Commission must be “reasonably expected to
yield information relevant to the allegations of the complaint, to the proposéd relief, or to the
defenses of any respondent.” 16 C.F.R. § 3.31(c)(1); FTC v. Anderson, 631 F.2d 741,745 (D.C. Cir.
1979). The question, therefore, is whether the subpoena seeks information that is reasonably
expected to be “generally relevant to the issues raised by the pleadings.” In re Rambus Inc., No.
9302, 2002 FTC LEXIS 90, *4-5 (FTC Nov. 18, 2002), quoting In re Kaiser Aluminum & Chem.
Corp., No. 9080, 1976 FTC LEXIS 68 at *4 (FTC Nov. 12, 1976). Thus, the “relvevancy of the
information sought is determined by laying the subpoena along side” the pleadings. Id. at *5.

The complaint in this matter seeks to void the merger between ENH and Highland Park as
being anticompetitive with respect to the price of healthcare services in Cook and Lake Counties in
Nlinois. (Copy attached as Exhibit E.) As noted below, when the subpoenas duces tecum are placed
along side the pleadings, it is clear that Respondents’ subpoenas are not reasonably calculated to lead
to the discovery of information that is relevant to the proceedings. Id.

1. Objections as to geographic scope

In cases before the Commission, discovery may be limited where the information sought is

not relevant to the allegations of the complaint and therefore is overly broad in either subject matter



or geographic scope. See, e.g., In re North Texas Specialty Physicians, No. 9312,2004 FTC LEXIS
19 at *13 (FTC Feb. 4, 2004) (limiting documents to the geographic scope involved in the
complaint). Respondents’ subpoenas seek information for a geographic area that includes counties
that are not implicated in the Commission’s complaint. Respondents seek information relating to
Cook, Lake, Kane, Kendall and McHenry counties in Illinois. (Ex. A, p. 5, Definition F.) The
Complaint, however, references only Lake and Cook counties. Accordingly, the price of healthcare
in other counties is not relevant and the subpoenas should be limited to Lake and Cook counties
only.
2. Objections as to time period

Respondents originally sought information for the time périod of January 1, 1997 to the
present. (Ex. A, p. 1, Instruction A.) Respondents since have agreed to limit the time period to
January 1, 1999 to the present. This, however, is still an overly broad time period. The merger at
issue was completed in January, 2000. Therefore, information relating to the cost of health care in
the years after the merger is not relevant. Accordingly, the subpoenaé should be limited to the time
period of January 1, 1999 until the consummation of the merger in January, 2000.

B. It would l;e unduly burdensome to require compliance by these non-parties.

Importantly, Movants had no involvement with the merger at issue. Instead, Movants are
merely two of many targets of subpoenas duces tecum issued by Respondents who are apparently
trolling for any healthcare cost comparison data that may have been generated or commissioned by
third parties. Even if Respondents could demonstrate how the requested information is relevant,
Respondents cannot meet their burden of proving a substantial need for this information which

would justify compelling non-parties to comply with these burdensome requests.



FTC Rule of Practice 3.31 prohibits discovery requests where “the burden and expense of
the proposed discovery outweigh its likely benefit.” 16 C.F.R. § 3.31(c)(1). “Even where relevance
is established, the right of the requesting party to obtain documents is weighed against the prejudice
that might be caused to non-parties in the event that production were ordered.” In re Schering Plough
Corp., No. 9297,2001 FTC LEXIS 199 (FTC Sept. 7, 2001). Here, Respondents cannot meet that
burden.

When it comes to subpoenas issued to non-parties, federal courts have traditionally been
particularly sensitive to unduly burdensome discovery requests served on non-parties. See, e.g.,
Echostar Comm. Corp. v. News Corp., 180 F.R.D. 391, 394 (D. Col. 1998) citing American
Standard, Inc. v. Pfizer, Inc., 828 F.2d 734, 738 (Fed. Cir. 1987) (“[T]he status of a person or entity
as a non-party is a factor which weighs against disclosure.”). In fact, “[t]he standards for nonparty
discovery . . . require a stronger showing of relevance than for simple party discovery.” Lexalt v.
McClatchy, 116 FR.D. 455, 458 (D. Nev. 1986). See also, Bio-Vita, Ltd. v. Biopure Corp., 138
F.R.D. 13, 17 (D. Mass. 1991) (usual relevance standard does not apply to non-parties). In fact,
. courts attach greater significance to the implications of sweeping discovery requests on non-parties.
See, e.g., Concord Boat Co;'p. v. Brunswick Corp., 169 F.R.D. 44,48-49 (S.D.N.Y. 1996) (non-party
witness entitled to consideration regarding expense and inconvenience necessary to respond to
subpoena).

Accordingly, with respect to subpoenas issued to non-parties, the requesting party must
demonstrate a “substantial need” for the requested discovery. R & D Business Systems v. Xerox

Corp., 152 FR.D. 195, 196 (D. Colo. 1993). Thus, Respondents in this case must demonstrate a



substantial need for the documents that they seek from Movants to justify requiring Movants to
expend significant time and expense of responding to the subpoenas. They have not done so.

If forced to comply with the subpoenas as drafted, Movants would be prejudiced because they
would have to expend great amounts of time searching through tens of thousands of documents
generated over a five year period for the hundreds that may be responsive to Respondents requests.
In addition, if the subpoenas are not narrowed, some of these files may have to be retrieved from off-
site locations and therefore significant time and expense would be necessary to search for and
produce the requested documents. Without a showing of substantial need, non-party Movants should
not be forced to incur these substantial burdens.

C. The requested information is available from other sources and Respondents
cannot demonstrate a substantial need for the information.

Pursuant to FTC Rule of Practice 3.31(c), discovery “shall be limited” if the “discovery
sought . . . is obtainable from some other source that is more convenient, less burdensome or less
expensive.” 16 C.F.R. § 3.31(c). See also In re James Carpets, fnc. ,81 FTC 1062 (ALJ should have
considered whether material could have been obtained elsewhere). Similarly, the United States
District Courts have routinely invoked Federal Rule of Civil Procedure 45(c)(3)(B) to quash similar
subpoenas to non-parties, absent a showing of substantial need for the information. See, e.g., _
Statutory Committee of Unsecured Creditors v. Motorola, Inc., 218 F.R.D. 325, 326-27 (D.D.C.
2003) (finding that subpoena issuer failed to meet threshold showing of “substantial need of the
testimony or material that cannot otherwise be met without undue hardship” where subpoena issuer
could have commissioned its own similar study at its own expense); Act, Inc. v. Sylvan Learning

Systems, Inc.,No. 99-63, 1999 U.S. Dist. LEXIS 7055 (E.D. Penn. May 14, 1999) (party in antitrust



case failed to show substantial need for non-party’s market information, where that information
could be obtained from its own research); Schering Corp. v. Amgen, Inc.,No. 98-98,1998 U.S. Dist.
LEXIS 13452 (D.C. Del. Aug. 4, 1998) (noting that subpoena issuer had not met substantial need
threshold where it could have retained its own expert to provide the same information).

Respondents are, in essence, seeking free expert discovery from Movants by demanding any
reports or analyses of healthcare costs or providers that Abbott may have commissioned or either of
Movants prepared. Respondents can generate or commission the same (if not better) reports,
analyses, and reviews of healthcare costs that Movants spent their own time and expense in
compiling. Respondents have yet to show a substantial need for the information in Movants’ files
and accordingly the subpoenas should be quashed or limited.

Any information that Movants may possess regarding the cost of healthcare is not unique to
Movants. That same information is available from a myriad of other sources, not to mention from
Respondents themselves. Respondents have not demonstrated, as they must under Rule 3.31(c), that
they cannot obtain this informatioh directly from other sources, such as other hospitals, providers
and insurance companies. Moreover, Respondents could easily hire their own industry consultants
to obtain and review such information, rather than taking free advantage of the work already
performed by these non-parties. Under these circumstances, the subpoenas should be quashed.
IIL. The Subpoena Ad Testificandum Is Unnecessary And Should Be Quashed.

In addition to the comprehensive subpoenas duces tecum served on Movants, Respondents
also seek to take the deposition of Ms. Lois Lourie, an employee of Abbott. In light of the
documents that Respondents will be receiving from Abbott, Abbott fails to see why Respondents

need to take a deposition of Ms. Lourie as well. Any other testimony she may provide would only



be cumulative of the evidence already contained in the documents being produced by Abbott. On
the other hand, requiring Ms. Lourie to attend a deposition would be burdensome to her and Abbott
by requiring her to take time away from her activities at the office to prepare for and attend a
deposition. Therefore, because Respbndents cannot articulate a basis for the need to take Ms.
Lourie’s deposition, the subpoena ad testificandum should be quashed.
CONCLUSION

The burden on Movants to comply with Respondents’ overly broad subpoena is quite
substantial. Moreover, the documents sought are either irrelevant, or obtainable from other sources.
Respondents cannot demonstrate the necessary substantial need for these documents which would
justify requiring a non-parties such as Abbott and Towers to expend significant time and resources
to gather, review, copy and produce the documents. Accordingly, Movants requests that the
subpoenas duces tecum be quashed or limited, and that the subpoena ad testificandum be quashed
as well. Alternatively, Movants requests that the Commission grant it additional time until
September 30, 2004, to assemble the requested documents and comply with the subpoenas.

Respectfully submitted,

ABBOTT LABORATORIES and
TOWERS PERRIN

/MW

B One of their attorneys

Thomas M. Crisham

David J. Sullivan

CRISHAM & KUBES, LTD.
30 N. LaSalle Street, Suite 2800
Chicago, IL 60602 '
312-327-2500



CERTIFICATE OF SERVICE

I hereby certify that on September 3, 2004, a copy of the above and foregoing JOINT
MOTION TO QUASH OR LIMIT RESPONDENTS’ SUBPOENA DUCES TECUM AND
SUBPOENA AD TESTIFICANDUM was served via U.S. Mail on:

The Honorable Stephen J. McGuire Philip M. Eisenstat, Esq.
Chief Administrative Law Judge Federal Trade Commission
Federal Trade Commission 601 New Jersey Avenue N.W.
600 Pennsylvania Avenue N.W. (H1-106) Room NJ-5235

Washington, DC 20580 Washington, DC 20580
Thomas H. Brock, Esq. Chu Pak, Esq.

Federal Trade Commission Assistant Director Mergers IV
600 Pennsylvania Avenue N.W. (H-374) Federal Trade Commission
Washington, DC 20580 601 New Jersey Avenue, N.-W.

Washington, DC 20580

and served on counsel for the Respondents via U.S. Mail to:

Michael L. Sibarium, Esq. Duane M. Kelley, Esq.
Winston & Strawn, LLP Winston & Strawn, LLP
1400 L St., N.-W. 35 West Wacker Drive
Washington, DC 20005 Chicago, Illinois 60601

Charles B. Klein
Winston & Strawn, LLP
1400 L St., N.-W.
Washington, DC 20005

and served on counsel for the Respondent via messenger delivery to:

Michael T. Hannafan

Michael T. Hannafan & Associates, Ltd.
One East Wacker Drive

Suite 1208

Chicago, Illinois 60601 w /
7/ s b/ 2004 7/ M—’
ate

David J. Su111
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SUBPOENA DUCES TECUM

1. TO
Custodian of Recoxrds

Abbott Laboratories
100 Abbott Park Road
Abbott Park, IL 60064~6400

Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997) é k !r :é% -
2. FROM i v

UNITED. STATES, OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires. you fo produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangiblé things - or ta permit inspection of premises - at the date and time specified in
ltem 5, at the request of Counsel listed in Item 9, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION OR INSPECTION

Michael T. Hannafan & Associates, ILtd.
One East Wacker Drive, Suite 1208
Chicago, IL 60601

(312) 527-0055

4. MATERIAL WILL BE PRODUCED TO
Nicholas A. Pavich, Esqg.
Michael T. Hannafan & Associates, Ltd.

5. DATE AND TIME OF PRODUCTION OR INSPECTION
August 20,2004 at 10:00 a.m.

6. SUBJECT OF PROCEEDING RN ABBOTT LARURATORIES |
JUL 2 2 2004
In the Matter of Evanston Northwestern Healthcare Corporation, et al, Docket No. 9315
Ve
‘ LEGAL DIVBSION__ o,

7. MATERIAL TO BE PRODUCED

Please See Attached Schedule A; Please See Attached Protective Ordexr
Entered In This Proceeding On March 24, 2004.

8. ADMINISTRATIVE LAW JUDGE

The Honorable Stephen J. McGuire

9.. COUNSEL REQUESTING SUBPOENA

Michael T. Hannafan, Esq.
Michael T. Hannafan & Associates, Ltd.

———r

One East Wacker Drive, Suite 1208
Federal Trade Commission Chicago, IL 60601 .
Washington, D.C. 20580 (312) 527-0055
DATE ISSUED S ARY'S SIGNATURE
QUL 16 2004 %}g - %L/
GENERAL INSTRUCTIONS
APPEARANCE TRAVEL EXPENSES

The delivery of this subpoena io you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for faifure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
molion te limit or quash this subpoena be filed within
the eadier of 10 days after service or the time far
compliance. The original and ten copies of the petfition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in ftem 9, and upon
all other parties prescribed by the Rules of Practice.

The Commission‘s Rules of Practice require that {ees and
mileage be paid by the party that requested your
appearance. You should present your, claim to. counsel
listed in ltem 9 for payment. If you are permanentiy ar
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in [tem 9.

This subpoena does not require appraval by OMB under
the Paperwark Reduction Act of 1980,

FTC Form 70-B (rev. 1/97)
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FTC SUBPOENA
SCHEDULE A
INSTRUCTIONS

A. Unless otherwise speciﬁed, the timne period addressed by this Schedule is
January 1, 1997 through the present day. All references to year refer to calendar year.

B. If you have produced documents responsive to this Schedule in the course of the
pre-complaint investigation of this matter, FTC File No. 0110234, those documents need not be
produced again so long as such documents are identified by Bates range or comparable means in
your response to this subpoena.

C. If any document requested is withheld pursuant to a claim of privilege ot any

- similar claim, the claim must be asserted no later than the return date of this Subpoena. In
addition, you must submit, together with the claim of privilege, 2 log stating the following
information for each data item withheld: (a) the specifications and sub-specifications for which
the data is responsive; (b) the type or specific subject matter, the date of the data; (c) the names,
addresses, positions, and organizations of all authors and recipients of the data; and (d) the
specific grounds for claiming that the data is privileged with sufficient particularity and detail to
permit the Administrative Law Judge to adjudicate the validity of such claim. I only some

- portion of any responsive information or data is privileged, all non-privileged portions of the
information or data must be submitted.

D. With respect to specific documents produced in response to this Schedule, each
document provided shall be completc and, unless privileged, unredacted and submitted as found
in your files (e.g., documents that in their original condition were stapled, clipped or otherwise

fastened together shall be produced in such form).- You may submit photocopies (with color
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copies where necessary to interpret the document) in lieu of original documents, provided that
such copies are accompanied by an affidavit of an officer of Your Company stating that the
copies are true, correct and complete copies of the original documents.

E. Each document produced by You in response to this Schedule should be marked
with corporaté identification and consecutive document control numbers. In addition, all
documents produced in response to the Schedu]e shall be organized and labeled to correspond
with each request or any part thereof.

E. In the event that any document referred to or identified has been destroyed or
otherwise disposed of, that document is to be identified by (i) the author; (ii) the addressee,
including persons to whom blind copies were addressed; (iii) the date; (iv) the subject matter; (v)
the number of pages, attachments, or appendices; (vi) all persons to whom the document was
distributed, shown, or explained; (vii) a description of the circumstances under which the
document was destroyed ot disposed of; (viii) the date of destruction or other disposition; (ix) the
person who destroyed or disposed of the document; (x) the person who directed or authorized
such destruction or disposition.

G. This Schedule is continuing and any document obtained subsequent to production
that would have been produced had it been available or its existence been known at the time of
production shall be produced forthwith,

H. This Schedule is intended to include all requested documments in the possession,
custody or control of Your Company and all individuals purporting to act on its behalf, wherever

located and by whomever prepared.
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L Reference to an individual shall also refer to that individual's predecessors and
éuccessors in interest, direct or indirect, and his or her heirs, employees, assigos, trusts, estates,
attorneys and agents.

J. Reference to an entity shall also refer to that entity's companies, corporations,
divisions, departments, associations, partnerships, joint ventures, trusts, subsidiaries, affiliates,
and any other forms of business or commercial organization or arrangement, predecessors and
successors in interest, direct or indirect, and its past, present, and future partners, associates,
officers, directors, shareholders, principals, employees, representatives, assigns, advisors,
attorneys and agents.

K. The words "and" and "or" shall be construed conjunctively or disjunctively as
necessaty to make the request inclusive rather than exclusive. The word "including” shall be
construed to mean without limitation. The terms "each" and "all" are to be constructed as a
request that every document or piece of information be identified separately.

L. The use of the past tense shall include the present éense, aud the use of the present
tense shall include the past tense, so as to make the request inclusive rather than exclusive.

M. The singular includes the plural, and vice versa.

N. The production of documents pursuant to this subpoena is subject to the terms and
conditions of the attached Protective Order.

0. Any questions you have relating to the scope or meaning of apything in this
Schedule or any suggestions for possible modifications thereto should be directed to Michael T.
Hannafan or Nicholas A. Pavich at 312/527-0055. A response to this Subpoena shall be
addressed to the attention of Michael T. Hannafan and Nicholas A. Pavich, Michael T. Hannafan

& Associates, Ltd., One East Wacker Drive, Suite 1208, Chicago, Illinois, 60601.

~
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DEFINITIONS

A, The terms "constitute," "contain," "discuss," "analyze," or "relate to" mean
constituting, reflecting, respecting, regarding, concerning, pertaining to, referring to, relating to,
stating, describing, recording, noting, embodying, memorializing, containing, mentioning,
studying, assessing, analyzing, or discussing,

B. The term "document” is used herein in the broadest sense permissible under
Federal Tradé Commission Rule of Practice 3.34(b) and includes, without limitation, writings,
drawings, graphs, charts, handwritten notes, film, photographs, audio and video recordings and

~ any such representations stored on a computer, a computer disk, CD-ROM, magnetic or
electronic tape, or any other means of electronic storage, and other coropilations from which
information can be obtained in machine-readable form (translated, if necessary, into reasonably
usable form by the person subject to the Subpoena). The term "documents" includes clectronic
mail and drafts of documents, copies of documents that are not identical duplicates of the
originals, and copies of documents the originals of which are not in your possession, custody, or
control.

C. The term "ENH" means Evanston Northwestern Healthcare Corporation
(including Evanston Hospital, Glenbrook Hospital, and Highland Park Hospital), its parents,
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, 'cmployees, agents, and representatives of the foregoing. The terms "subsidiary,"
"affiliate" and "joint \;entllre" refer to any person in which there is partial (25 percent or more) or
total ownership or control between ENH apd any other person.

D.  The term "ENH/Highland Park transaction" means the merger between ENH and

Highland Park Hospital which was consummated in January 2000.
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E. The terta "ENH Medical Group" means ENH Medical Group, Inc., its
predecessors and affiliates.

F. The term "Geographic Area" means Lake, Cook, Kane, Kendall, and McHenry
counties in Illinois.

G. The term "health care facility" means a hospital, health maintenance organization
facility, ambulatory care center, first aid or other clinic, urgent care center, free-standing
emergency care center, imaging center, ambulatory surgery center and all other entities that
provide health care services.

H. The term “"health care service" means a medical or surgical service or procedure
performed at a health care facility.

L The term "hospital” is a type of health care facility that provides, among other
services, inpatient health care services.

T. The term "Highland Park" means Highland Park Hospital, its parents,
prcdgcessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives of the foregoing.

K. The term "Highland Park JPA" means the Highland Park Independent Physician
Association,

L. The term “third party payor" means a person other than a natural person that pays
any health care expenses of any other person, and all of its directors, officers, employees, agents,
and representatives. Third party payor includes, but is not limited to Blue Cross and Blue Shield
plans, commercial insurance companies, health maintenance organizations, preferred provider
organizations, competitive medical plans, union trust funds, multiple employer trusts, corporate

or governmental self~insured health benefit plans, Medicare, Medicaid, or CHAMPUS.



. AUG. - 4.2004 4:00PM NO. 3812 P. 8§

M.  The terms "You" and "Your Company" means Abbott Laboratories and all of its
directors, officers, agents, employees, representatives, subsidiaries, affiliates, divisions,
departments, partnerships, joint ventures, parents and predecessors.

DOCUMENTS TO BE PRODUCED

1. All documents, reports, studies, surveys, or audits analyzing health care costs,
health care expenses, health insurance premiums, and related documents.

2. All documents forecasting, assessing, or measuring increases or decreases in
health care costs or expenses in the Geographic Area.

3. All documents, reports, studies, surveys, or audits referring or relating in any
manner to the ENH/Highland Park transaction.

@ All documents prepared by or for Your Company assessing, analyzing, reporting,
or comparing prices for healthcare services at ENH or Highland Park and any other health care
facility.

5. All.documents, recommendations, correspondence, advice, consultations, or
reports prepared in whole or in part by Your Company addressed to your former, existing, or
potential customers which address ENH and/or Highland Park.

@ All documents which desctibe, compare, or evaluate the health care services, the
quality of services, the cost of services, the staff, or the facilities of hospitals in the Geographic
Area including, but not limited to, ENH.

7. All documents relating to competition among third party payors relating to health
care facilities in the Geographic Area, including but not limited to the desirability or necessity of
entering into contracts with particular health care facilities in the Geographic Area, including

ENH.
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8. All documents, information, materials and statistics used, cited, or relied upon in

the preparation or drafting of the "Health Care Cost Drill Down" reports by Towers Perrin dated

in November and December 2001 and distributed to Abbott Laboratories,

9, All contracts between Your Company and any third party payor, including all

amendments, appendices or related documents reflecting any contract terms.

10.  All documents relating to competition in the provision of any health care service

in the Geographic Area, including, buf not limited to, market studies, forecasts, and surveys, and

all other documents relating to:

@

®)
©

CY)

®

(®

()

the market share or competitive position of any hospital or third party
payor;

the quality of care provided by any hospital;

the relative strength or weakness of hospitals providing any health carc
service;

supply and demand conditions;

hospital preferences or perceptions of consumers, patients, or physicians
(inciuding, but not limited to, patient satisfaction surveys);

the preferences of third party payors for hospitals;

any comparisons of any hospital's contracted hospital rates with another
hospital’s rates; or

any compatisons of any hospital's costs per patient discharge with those of

any other hospital.
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11.  All documents referring or relating in. any manner to the criteria or factors used by
You in selecting which third party payors to contract within in the Geographic Area, or which
apply those criteria,

12.  All documents describing or evaluating the ability to shift patients from one
bealthcare facility to another, or to encourage or discourage patients to use one hospital more

than another.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OR ADMINISTRATIVE LAW JUDGES

)
la the matter of , g
EVANSTON NORTHWESTERN HEALTHCARE )
CORPORATION, )
)

and } Docket No. 9315
. ) )
ENH MEDICAL GROUP, INC., )
. Respondants. )
)

PROTECTIVE ORDER

ovE G DIS R T L

For the purpose of protecdng the interests of the partias and third partics in the shove '
captioned matter eguinst improner vse ahd disclosure of wr:'.ﬁdmtinl informmation submitts;d or
preducsd in conneciion with thiy matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidentizl
Material (“Protective Ord=r") shell goveea the handting of all Discovary Material, as hersafper
defined, » .

DEFINITIONS
1. “Evanston Northwestere"Healthicare Corporation” means Evanston Northwestern

* Healthcare Corporetion, a corporation organized and existing undr.-r the laws of ths Stats of

.
e ey
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Tlinois, with its principal place of business at 1301 Central Street, Evanston, Dinois 60201, and

its predecessars, divisions, subsidizries, affilistes, partzerships, and joint ventires.

2 “Bvanston Northwestern Medica! Group” means Bvanston Narthwestern Medzcal Group,
a cotporation organized and existing under the laws of the State of Illinois, with ivs principal
place of business at 1307 Central Strest, Evanston, Nlinols 60201, and its domestic parsnt,

predecessors, divisions, subsidiaries, affiliates, partaexships, and joint venkures.

3. “Commission™ or “FTC" means the Federal Trade Commission, or any of its employees,
agents, atorn=ys, aad all other persorns acting on its behelf, excluding petsons retained as

consultants or experts for purzoses of this Mattar.,

4, “Confidential Discovery Material” means all Discovery Meterie! that is conSidential or
propristary informarion produced in discovery. These are materisls that ere :cfczre:i ta m, and
protected by, section 6(£) of the Federal Trade Commission Act, 15 U.S.C. § 46(f): section
4.10(2)(2) of e FTC Rules of Practice, 16 CR.R. § 4, L0(a)(2); section 26(c)(7) of the Federal
Rules of Civil Procedure, 25 U.5.C, § 26(c)(7); and precedents therenader, Confidential
Discovery Material shall inchude nou-public comumercial infomeation, the disclosurs of which
would Bkely cause commercial harm to the Producing Pa.;ry. The follewing is 2 nan-exkeustive
list of exarapies of informafioa that Lkely will qualify for treatment as'Cnnﬁ;Ienﬁal Discovery
Material: smaregic plans (involving pricing, marketing, research and developiment, cozpo:ﬁ:
alliaaces, or mergers and, 2cquisitions) that have not been revealed to the public; tade secrets;
customer-speeife evalua&o:.:ls oz data (e.8., prices, volumes, or revenues); pex.:so:-nel fles and

cvalnations; nformation subject to confidentiality or non~disclosurs agreements; propristary

P.
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financial data or projections; proprietary consunter, customer or market rescarch or aaslyses
zpplicable ta curent or fisture market conditions, the disclosure of which could roveal
Confidential Discovery Material; payor contracts not currently in fores that do not qualify for
designation as Restricted Confidential Discovery Material; and docwrents discussing specific
pﬁ?cs to be charged, saategic p!a-s, physician parformance, or utilization review. Discovery

wiaterial will not be corsidered confidential if it is in the public domain.
5. “Coumsel of Record” means counsel who have filed notices of appearance in this matter.

6. “Disclosing Party” means'a Party that is disclosing ot contemplating disclosing

Discovery Material pursuant to this Protsctive Order.

7. “Discovery Material” includes deposition tsstimony, deposition exhibity, Interrogatory
réspanses, admissions, affidavits, declaraficus, Documents produced pursuavnt to cormudsary
process or voluntarily in li.:t; of process, aad any other Docaments or information preduc=d or
given o one Party by argther Party or by z Thixd Party in connestion with discovery in this

Matter. Informetion takea from Discovery Meterial that roveals its substance Stall aiso be

cqasidered Discovery Matedel.
8. “Document"” meens-ths complets original, or & tuz, comrect, and cemplets eopy, and any

x?c.m-idmtical copies, of any written or graphic raatter, no matter haw prodticsd, recorced, stored,
or repraduced, and iucludes all drafts and all caples of every writing, record, of graphic that
contain any conzmentary, notes, ar mezking that does not-appcar on the original, "Doct:ﬁzm“
includes, but i not limited fo, every writing, letter, envelope, fc.!agrim, &3], meeting miavte,

ymemoraadum, statement, affidavit, declasation, baok, Tecord, survey, map, study, handwrfien

3

P.
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note, working paper, chact, index, tabulation, graph, drewing, chart, pbatagraph, tape, phono
record, compact disc, video tepe, data sheet, data processing card, printout, microfilm, index,
computer readable mediz az other elecwonically stored dat, appomtment book, diary, dia:ty
eatry, cateadar, organizer, desk pad, telephone message slip, note of interview ¢z '

conpxmunication, oc any other data compilation from which information can be obtained.

9. “Bxpert/Consuliant' means testifying or consulting e:cpe:ts gnd their assistants; who are
retained to assist Cormplaint Counsel or Respondernts® counsel in prepacetion for the hesring er to

give testimony at the kearing,

10.  “Matter* maeaos the matter captoned I the Matter of Evanston Nortiewestern Healthcare
Corporetior: and Evanston Northwestern Medical Group, Docket Number 9315, pending beforz
the Federal Trade Camyaission, and all subsequent appellste or other review preceedings related

thersta.

11, “Owisids Counsel™ means (1) the law Smm or finms that aze cowasel of record for
Respendents in this Matter ard their associzted attdmys, with the exceploa of any such
attorney who is also a dirzctor, officer or employes of either R.';sponisnt; (2) oter parsons
regularly ersploysd by such law firm(s), including, bt not limited to, lagal assistants, clerical
staff, and information management perscarel; and (3) teraporary personssl, outside vendois er
other agents retzined by such law firm(s) to perform legal or clegical duties, or to provide
logigtical litigetian supnor: with regard to this Matter, The term Outside Cc;unscl does not

includa prsons retained as constitants or experts for the pusposes of this Matter,

P.
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12.  “Pary” mesns either the FTC, Evanston Northwestem Healtheare Corporation, er

Evanston Northwestom Medical Group.

13. “Parson” means any pamiral pevson, business enﬁtf, corporats entity, solc propristorship,

pactnership, association, governmental entiry, or trust.

14,  “Producing Party™ mzans a Party or Thivd Party that produced or intends to produce
Confidential Discovery Maledal to amy of the Pariies. With respect to Confideatinl Discovery

'Ma.tuial of a Third Party that is in, the possession, custody, ot contzol of the FTC, or has been

) o:rip'.na.ny provided the Confidential Discovery Matatial to the FT'C. The Producing Party shall

also mean the FTC for purposes of any Documment ¢r Discovery Materiel prepared by, oz on
bebalf of, the FTC.

15.  “Respondents™ meens Evanston Nearthwestaro Heditheare Corporation #nd Bvenston

Nostbwestern Medical Grouy.

16.  “Restricted Confidetial Discavery Marnrial" means Confidantia] Discovery L.rlatcrial
stamped “Restricted Confidsatizl Discovery Marerial” that contains non-public, current
information that is highly seasitive the disclosure of which would likely cause substantiz]
cormrnercial harm 10 the Producing Party. The followingis a n'on-exhausﬁve list of examples of
ir-ior';naﬁon that Likely will, qualify for treatment as Restrictsd Confidential ﬁiswvew Material:
marksting plazs; pricing plans; fivancial information; wade secrets; documents discussing

physician performance; payor contracts curently in force; or payor cortracts not curremly ia
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force, but the disclosure of which would likely cause substantial comumsrcial harm. 1t i the
intention of the Parties that this particulardy restrietive designation will not be used erore then is

reasonably necessary. .

17.  “Third Party” means agy natural pecson, partuership, corporation, association, er other
logal entity not named 25 a Party to this Matter, and their employees, directors, afjcers, . .

atorneys, and agents,

MS CQOND N R C R

1. Discovery Material, or informaticn derived thorefrom, ghall be used salely by the Pazties
for purpases of Matter, and shall not be used for any other purpose, including withomli{:;itaﬁo:z
any business or commercial purpase, exsept that with netice ta the Producing Party, a Pty may
apply ta the Administradve Law Judge for approval of the use or disclosure of any Discovery
Materiel, or information derived therefrom, for any other proceeding. Provided, however, that in
tae event that the Party seeking to use Discavery Material in any other prooezad:'ng is granted
leavc ta do so by the Administrative Law Judge, i€ will be required o take appropriate steps ta
pressrve the confidentiaiity of se=h matersal, Additonally, in such evanl, the Commissior. may
ouly use or disclose Discovery Metstial 2s provided by (1) its Reles of Practise, Sections 6(5) aid
21 of the Federa! Trade Comraission Act and any cases so construieg them; and (2) any othex
iegal obligarion finposad upon the Comrrission, Tke Pan.ies, in conducting dissovery from Thizd
Parties, shall atach to such discovery requests 2 copy of this Protective Ordss and a cover letisr

that will apprise such Tajrd Pacties of their rights herevzder.
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2 This pasegraph concerns the designatioo of material as “Caonfidential™ and “Restricted

Confidential, Attorney Eyes Only.”
(®  Designation of Docurnznts as CONFIDENTIAL - FTC Docket No. 8315,

Discovery Matorial may be designated as Confideatal Discavery Material by Producing
I;ar&es by placing op or affixing, in such manner as will pot interfere with the legibility thereof,
the notation “CONFIDENTIAL - FTC Dc;cket No. 5315” (or other similar natation containing &
reference to this lv{atter) to the first page of a dacument containing such Confidential Discovery
Mztedal', or, by Parties by instructing the cawxt reporter to du:Lo!:: eech page of a anscript
coatainizg such Confidential Discovery Material as "Cenfidentlal” Such designatiors shall be
raade within fourtacn days fom the iaitial production or deposiﬁo}x ad con'stimw a gaad-faith,
repressntation by coonsel for the Party or Third Party meking the dasignations that tae document

cogstitures or contaias “Confideatisl Discavery Matedal.”

(?}  Designation of Documents as “RESTRICTED CONFIDENTIAL, ATTORNEY
EYES ONLY - FTCDocket No. 9315."

Ir arder to permit Producing Partdes to provide additional protection for a limited pumber
of docuraeats that contaia highly sensitive commercial, information, Producmg Pertes may
deszgnat- documents as "Rcstnched Canfidential, Attorncy Eyes Only, FTC Docket No. 9315” by

pl..cmg onor affixing such legend on each page of the decument, or, by Parties by instrucdng the

7
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court repacter to denote each pags of & transeript contabning such highly sersitive commezcial
{nformation as “Reatricted Confidential, Attorney BEy=e Only." Such desigrations shall be made
within founeen days from. the initial praduction or depo(;":m'on and constitute 2 good-faith
representation by counsel for the Party ar Third Party meking the designaticns that the document
canstitutes or coct=ins material thet should be considered “Restricled Confidential, Attomey

Eyes Only.” All deposition transcrips shell be treated a3 Restricted Confidential, Aterney Byes

Only undl the expiration of the fotirteen days aftzr the publication of the trenscript.

Itis agticipated that documents to be designated Restricted Confidential, Atorey Eyes
Only may include certaia marketing plans, sales forcoasts, business plans, the finsncial tagms of
contracts, opereting plans, pricing and cost data, prica terms, analyscs of prieiag or competition

information, and Itmited proprietary persommel information; end that this particularly resivictive

-designation.is to be vdlized for a Jimited number of dacume::':.s. Docuraents designzted

Restricted Confidertial, Anorcey Eyes Oaly may be disclosed to Outside Counsel, Cemplaint
Cowunsel, and to Expertsf?onsnxlfauts (paragraph 4{c), hereol). Such mataziala mey rot be
disclosed to witesses or deponents at rial or deposition (varagragh 4 (d) hersof), exceptia
accordazce with subsecion '(c) of this paragraph 2. In all other rlcspects, Restticted Cenfidential,
Attoreey Eyes Only material shall ba treated. as Confidentiel Discovery Mzterial aad all
references in this Protective Order and i the exhibit_hcreto to Confidentiz! Discovary Material -

shell include docwrznts d=sigrated Restrictsd Confidertial, Attorncy Eyes Only,

P.
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(¢}  Disclosure of Restricted Confidential, Attorney Eyes Only Material To Wituesses

or Deponeats at Trial or Deposition.

Ifany Pa:fy desires to disclose Restricted Copfidential, Attorney Eyes Only material to
witneases or deponents at wial or depesition, the disclosing Farty shall notify the Producing Party
of its desire to disclose suck material. Such notice shall idemtify the specific individeal to whom
the Restrictsd -Con.ﬁdcntid, Attoroey Eyes Ooly matarial is to be disclosed. Such tdeatification
shali inz:h;dc. but not be limited to, the full name aad professional eddzess and/or aBiliation of:
the identified individual. The Producing Parcy wmay object to the disclosure of the Rastijeted
Confidential, Attomey Eyes Only material within Rva bgsiness days of receiving notice of gn

-intentto disclose the Restrictad Coniidential, Atioracy Eyes Only matarial to an individnal by °
' pro-\(iding tae disclosing Party with & writtsn statemezt of the reasony for objection, Jf the
Producing Party timely objects, the disclosing Pacty shall not disclose the Rastricted
Confidectis!, Attorney Eyes Ogly materiel to the iderifed individual, ebsafit 2 written
agreement with the P:odu:mn Pzxty, order of the Adminjstrative Law Judgc er ruling om appezl.
The Pwd\mns Paty lodgiag an objestion and t4e disclosing Party skall mest and confex in goed
faith in en atterapt to detenrina the tarms of disclosurs o the jdentified individual. If z; the end
of five businecss days of nsgotiating the parties have net rasolved their differences or if coungsl
determine in goad faith that'negotiations have failed, the disclosing Party may make written
application to the Adwinisyative Law Tudge as provided by patagraph 6(b) of this Protective
Order. Ifthe Prodacing Paty does not object to the disclesure of Restricted Confidental,
Attomey Eyss Only matarial to the identified individual within five business days, the disclostag

g
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Party may disclgse the Restricted Confidential, Attomay Eyes Only material to the identified

(d  Disputes Concerning Designation or Disclosure of Restxicted Confidensal,
Altorney Eyes Qnly Matexrial,

Disputes concerning the designetion or disclosure of Restricted Confidential, Attoraey

Eyes Only matecial shall be resolved in accordance with the provisions of paregrapk 6.
(¢  No Presumption oy Inferznce,

No presumption or other inferénce shall ke drawn that material designated Restdeted

Confidential, Attomey Ey=s Only ic eatitfad to theprulections of this peragrash.
(D  DuePrecess Savings Clavse.

Nothing kezein shall be used to argue that a Party’s right to attend the triz] of or ofher
" proceedings In, this Mattar is affecred in'any way by the designation of materia) 23 Reswicted

Confidentia], Attormey Eyes Only.

3. All documsats hecetofore abtained by the Commission throtzgh compulsory process ar
- voluntarily frora any Party or Third Pazty, regardless of whether designated confidential by the

10
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Party or Third Party, and transeripts of any inVecﬁgﬁonal heatings, interviews and depositions, ..
that wexe obtainsd during the pre-complaint stage of this Malte.r shall be treatd as
k "“Counifideptial,” it accordance with patagraph 2(a) oFthis Otder. Furthermore, cDmplmt
Counssl sna'll, within five business days of the effective date of this Protective O:der, pravide 2
capy of this Ord-r to all Parties or Third Parties from whom the Commissioa obtained
documeats dusing the pre«Cornplaint investigation and shall notify those Parties and Third
Parties that they shall have thirty dueys from the effective datc of this Protestive Order 16
determine whether their materials qualify for the higher protection of Restricted Confidential,

Attotney Eyas Only and fo so designate such documents.

-4 Confideatfal Discovery Material shall not, divectly ot indirectly, be disclosed ot atherwise

pravided to enyenc except to:

(8  Complaint Counss! and the Cormission, as perrgirted by the Comznissien’s Rules

of Practice;
(®)  Ouwside Counsel;

(©  Experts/Consultants (in accordance with paragraph 5 beratc);

(@  witesses or deporents at trial or deposition;

11
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(¢) the Admipjstrative Law Judge and pezsannel assistng him;
()  coumrepariers and deposition wranscript reporters;

(g}  jwdges and other court persanne] of any court haviag jurisdiction oves any appeal

procezdings involving this Matier; end

(b) =nyauthor 01-' recipient of the Confidential Discovery Material, (as indicated-on the
facs of fae docurnant, recand or material); any individual who was in the dirsct chain of
supervision of the author at the time the Confidentiat Discovery Material was czeated or rlcceived;
any employes or agent of the eatity that created or r'scaived the Discovery Material; or aayons

zepresenting an author or recipient of the Discovery Material in this Matter; and

(i) = any other Persan(s) suitorizsd in wiiting by the Producing Perty.
5. Cenfidsatial Discovery Materal, izeluding materia) designated as “Confidectial™ and
“Restrictzd Confidential, Attomey Eyes Only,” shall not, diréc’dy ot indirectly, be disclosed or .

ctherwise provided to an Expert/Consultan, ualess such Expert/Consultant agrees in writing:

) o maintain scch Confidential Discovery Material i sepacate bocked roowms or

Jocked cabinet(s) when such Confdential Discovery Matesial is not being reviewed;

12
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()  to retum such Coafidensial Discovery Material to Complaint Couxsel ar
Respondents” Outslde Counsel, 2s appcopriale, upon the conclusion of the Expert/Cansukiast’s

assignmant or retention or the conclusion of this Marter;

(c)  fonotdisclosc such Confidential Discovery Material to anyone, except a9

pcxmifted by the Protsctive Order; and

(%) " to uso suca Confid=ntial Discovery Material and theinformatien contained therein
solcly for the purposs of renderipg consulting services to 2 Party ta this Matter, incloding

providing testimony in judicial ar administrative proceadings atising ont of this Matrer.

6. This paregraph governs the procedures for the following specified disclosures and

- chellenges to designatioas of confidendality,
(8  Challenges to Confideatiality Designations,

If any Party seeks to-challenge a Producing Pasty’s desipnation of caateris] as Coafideatinl
. Discovery Material or any other resteiction contsinad within tiis Protectiva Order, the
challenging Party skall nofify the Producing Party and all Parties to this ection of the challenge to
such des.igual.ion. Such netice shall jdentify with specificity (i.e., by doctznent ecutrol numibers,
depositicy transeript pege and line roference, or other means sufficient to locats casily such

materials) the designation being challenged. The Producing Party may preservs its designation

13
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within five busiaess days of recsiving notice of the confidentinlity challengs by providing the
challenging Party and all Parties to this sction with 2 written statement of tho reasons for te
desigpation. :Ifthn Praducing Party timely preserves ity ﬁghéé, the Parties shall continue to treat
the challenged material as Confidential Discovery Matecia), absent a written agreement with the
Froducing Party or order of the Admipjstrative Law Judge. The Producing Party, presecving its
Tights, and the challengix;g Pazty shall meat and confer in good faith in an attempt to negotiate
changes 10 any challenged designation, If st the end of five business days of negotiating the
pacties have £ot resolvad their differences or if counss! detenmine in good faith that pegotistions
havs failed, tie challenging Party may mske written epplication to the Adeinistrative Law Judge
es provided by paragraph. 6(b) of this Protective Order. If the Producing Party does not preserve
its rights within five business days, the challenging Party may altar tha d::signaﬁon &s containsd
in tha notice, The challenging Party shall notify the Producing Party and the other Partizs to this

astion of any changes in corifidentiality desiznations.

Regardless of confidential designation, copies of published magsazins or uewspaper

erticles, excerpis from puhilished books, publicly availatle farif;fs, and public documments fijed

' with the Securkies ard Exchange Commission or other govermmental entity may be used by any

Pety without refizedce to the procedures of this S\pra.i‘agta.pb.
(8) | Resolution of Disclasure or Confidertiality Disputes.

If negotistions undor subparagraph 6(2) of this Profective Order have failed to resolve the

14
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 Issusy, 2 Party secking to disclose Confidential Discovery Mmerial or challenging a
confidentiality designaticn. or any other restriction contaived within this Protective Order may
makcv«rﬁt.':n application to the Administrative Law Judge for relief. Such applicatior shall be
sexved on the Produsing Party and the othes Party, and be accomparied by a certificzion that the
meet end confe: obligations of this paragraph have been met, but that good faith, negotiztions
have feiled to resolve outstanding issues. The Producing Pasty and any other Parties shall have
ftve business days to respand to the application. While 20 application is pending, the Parties shall
meaintain the pre-agplication status of the Confidantial Discovery Material. Nething in this
Protective Order shall crears & presumption or alter the burden of persuading the Admiaishative

Law Judge of the proprietary of a requested discloguze ox change in designaton.

7. Confidential Discovery Matsrial shall not be disclosed to pxy person d@s-:n’b:d-in
sebparagraphy 4/¢) and 4{d) of this Proiectve dzdcr until such person has executed 2nd
tranamitied o0 Raspondents® counsel or Complaint Counsel, as the cass may ts, a declaration or
declaratians, as applicable, in the form attached horets as Exctiibit “4 * which is Incorporated
berein by r3ferenes. Respondants® counsel and Commplaint Counsel shall maintain a filz of all
sech Geclarations for the duration of the litigation, Confidential Discovesy Matesial skall not be
copied of reproduced for use Lw.. this Matrer cxeeptto the exteat such copying or reproduction is
teesonably necessary to (e conduet of this Matzer, and all such capies or reprodustions shell be
subject to the tezms of this Protective Ogder, If'the duplication pmccss by wl-:ich copies or
reproductions of Confidential Discovery Material ate made does m;t prescrve the confidantiality .

dasignations that appaar on the original décu.ments. all such copies or reproductions shall be

15
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stamped “CONFIDENTIAL - FTC Docket No. 9315."

8. The Parties shall not be obligated to ckallemge the propriety of amy dasigpation or *
treatment of information as confidential ard the failuce to do so promptly shall not preclude any
subsequent objccﬁt;n to such desiguation or treatment, or any motion secking permission to
disslase such materia] to persons not referred to in paragraph 4, If Confidential Discovery
Materis] is produced withont the legend attached, such document shall be treated a3 Confidential
from the time the Producing Party edvises Complaint Counsel and Respondents’ covnsel in
writtng that such matarial should be so designated agd provides all the Paties with an
agprop-iately labeled repIa:::uenr.-The Partjes shall r;!:um promptly or destroy the unmparked

decurments.

g . JfsFTC: (a) receives = d.mch raqusst that may requive the disclosuze by jt of'a
Third Party’s Confidential Discevery Materizls ok (b) intends to oy is required fo discloge,
vohuzterily or involunfa:ily. a Third Partys Cozfidantial Discavery Mazedia( gwher‘:er or not such
cisclosure is in response to a discovery request), Sie FTC prorptly ehall notify the Thizd Party of
eithes receipt of sush request or ts nt=ation to disclose such material, Sack: notification dhll be
in writing end, if nol otherwise done, sent for receint E;y tke Third Party at [east five business

days before producfion. and shall include :'-.copy of this Protective Order and a cover letter that

will apprise the Third Parly of its rights hersunder.

10.  Ifany pecson reccives & discavery request in another proceeding that rasy requive fre

T 16
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disclosurs af a Producing Pi'xrty‘s Confidentia{ Discovery Meaterial, the subpoana recipient
pramntly shall notify the Producing Party of receipt of stich request. Such notification skall b in
writing and, if not otherwise dons, sent for recaipt by the Producing Pect af least five business
days before production, and shall foclude a copy of this Protactive Orde: and @ cover lener that
will apprise the Producing Party of its rights hereunder. Tke Prodacing Perty shall be salely
responsible for asserting any objection o the requested production. Nething harein shali be
construcd as th.uiring the subpoena recipiert ot anyone else covered by this Order to chzllenge
or appeal any such erder raquiring production of Confidectial Discovery Matsrial, ¢r to subject
itself to any penalties for noncempliance with eny such ordex, or to seek any relisf fom ke

Administrative Law Judg® or the Corunission.

-11.  This Order governs the disclosurs of icformation during the courss of discovery and does
'=ot copstitate 2 in cantera order as provide? in'Sestion 3.45 o the Cormtission’s I-lulés of

Practice, 16 C.FR. § 3.44.

12, Notiing in this Protsctive Order shall be constrned to confiiet with the provisions of
Sections 6, 10, and 21 of the Federal Trade Coromission Act, 15 U.S.C. §§ 46, 50, 57b-2, or with

Rules 3.22, 3.45 or 4.11(b)(¢), 16 C.F.R. §§3.22, 3.5 and 4.11(0)e).

1 Sohe . ,
Tho right of the Administradive Love Judge, the Commisslon, and reviewing cawty to divelose faformation,
afforded la camera treatment or Confidentz) Discovery Matzial, to &7.: axtent Recessaty for proper di
. > er disposidon of
> praceeding, Is specifically resemved Fursuagt to Ruls 3.45, 16 CRR. § 3.45, orpree d ’

17 .



¢

" AUG. - 42004 4:11PM

—

NO. 3812

2y
LY

Any Party ar Producing Party may mave at any time for in camerg treatmeat of sny
Confidential Discovery Material or any portion of the pmc?cdmgs in this Matter 10 the extent
necossary for proper disposition of the Matter, An application for in camera treatmeat must meet
the standards set forth & 16 C.F.R. § 3.45 aad explained in Ir re Dura Lube Corp., 1993 FTC
LEXIS 255 (Dec. 23, 1999) and b; re Hoeohst Marion Roussel Inc., 2000 FTC LEXIS 157 (Nov.
22, 2000) and 2000 FTC LEXTS 138 (Sept. 19, 2000) and must be supported by a deslaration or

affidavic by a person qualified to explain the nanre of the documengs,

13.  Atthe conclusion of this Matter, Respondants’ counsel shall return to the Producing
Fatty, or destroy, all originals and copies of doctmients and all notes, mexnoranda, or othet papers
containing Confidential Discovery Material which have net been made part of the public record
in this Mareer. Complaint Counsel shall dispose afa.ll documents in aceordance with Rule 4,12,

16 CFR §4.12.

14.  The provisions of this Protactive Order, sofar as they resirict the sommynication and
use of Cenfidertial Discovery Materia] shall, witout weister permission of the Pmdﬁc:'.ng Party
or further order of the Administrative Law Judge Learing this Matter, continus to be binding af=r

the conclusion o this Ma'rer,

15.  ThisProtective Order shall not 2pply to the dislosure by a Producing Party ot its Counsel

ef such Producing Party's Confidextial Discovery Material fo such Producing Party’s employees,

agents, former emplayees, hoard members, directors, and o&'xcérs.

13

P.
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5 '16.  The praduction or disclosure of any Discovery Matarial made aﬁer entry of this
Frotecdve Order which a Productng Party clafms was inadvesient and should not have beer.
produced or disclosed bacause of a privilege will not automatically be dwmaci 1o be a2 waiver of
any privilege to which the Producing Perty would have been eatitled had the privileged
Discovery Ma:e;-ial not inadvertently been produced ox dis'closad- In the event of guch claimed

iradvertent production or disclosurs, the following proceduzes shall be followed:

() The Producing Party may request the return of any suck Discovery Mate=ia] withic
twanty days of discovering that it was inadverteutly produced or disclosed (or inadvertesily
produced or disclosed without redacting the privileged centzme), A request for the return of any
Discavery Matarial shall fdeatify t!‘1e specific Discovery Matarial and the basis for asserting that
the speciﬁr: Discovery Matetial (or portions thersof) is subject to the artorney-client privilege or
the work product doctrine and the date of discovery ﬂréz t!.:erc kad been an inadverient praduction

or disglosure.

t) Ia P:ociucing Party requests the retum, purstsn fo tids pacagrapn, ofagy suck
Discovery Matszial from another Pasty, ths Party to whom the request is :made shall retury
. immediatcly to the Producing Party al) copies ofthe stcove:y Mazierial within its possessicn,
custody, or comtrol-inelnding !l copies in the possession of exgerts, can.ultams. or cthezs 1o
whom the Discovery Material wag prow..ed-u.las the Party esked $o relum the Discavery
Matezial in pood fatth reasonably believes that the Discovery Marerial is not privilegad, Such
good faith-belief shall be based on eitler ®a facial review of the Discovery Material, or (i) the

19
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inadequacy of any explanatious provided by the Producing Party, zn&%sha.ll notbe based on sa
| argwnent that productien or disclosure of the Discavery M;tm‘al waived any privilege. In the

eveqt that only portions of the Discavery Matsdal cantain, érivileged subjcct matter, the

Producing Party shell substitute 2 redacted version of the Discovery Materialat the time of

rosking the Tequest for the refurn of the requested Discovery Matsrial,

(c)  Shouldtke P&l:ty eontesting the request (o retum the Discovery Mateial pursiant
ta this paragraph deeline to retum the Discovary Matertal, the Produsing Party seeking returm of
the Discovery Material may thercaficr move for an order compelling the return of the Discovery
Material. In any such motion, the Producing Party shall bave the burdeg of shawing that the
Discovery Material is privileped and that the production was inadvertens,

17.  Enwy of ths foregaing Protestive Ordar js without Prejudice to the right of the Parffes or
Third Parties to apply for furthes protective crders or for modification of ary provisions of this

* Protectve Order,

QORDERED:

; j:cphcn I, Mc%.?

Margh 24, 2004 Chief Administrative Law Judge

20
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UNITED STATES OF AMERICA. -

FEDERAL TRADE COMMISSION
OFFICE OF ADIMINISTRATIVE LA™ JIDGRS

ENH MEDICAL GROUP, INC.,
Respondents,

)
Ia the matter of ;
EVANSTON NORTHWESTERN HEALUTHCARE ~ )
CORPORATION, ;
and ) Dacleet No, 9315
)
)
}
)

DECLARATION CONCERNING PROTECTIVE
N

I, INAME), hezchy declars and certify the fellowing to be trus:
1. - [Statement of cmplaymers)

2. I have read the “Protective Ordar Govening Discovery Msterfal® (“Protectivs
Order”) issued by Admivistrative Law Judge Stephen J. MeGuirc on March 24,2004, in
‘connectioh with the ebave-captioned matter. I understand We restrictions on my use of ey
Confidestial Discovery Material (ay this toem §s used in the Protective Ordar) 1 this actiog end 1
agres te abide by the Pratective Order. ‘

3. 1 understand that the restrictions on my usz of sceh Confjdantial Dlscm.ery
Material includa:

2, that I will use such Confideatial Discovery Material only for the Purposes
of preparing for this proceeding, end hearing(s) and any appeal of this
proceeding and for no other PUINOSS;

b. that J will not disclose such Confidential Discovery Matarial to anyo:fe.
cxcept ag permitied by the Protective Order; and
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that upan the termination of my participation in t4is procesding T will
proraptly retigy all Confidential Discovery Material, aad alf motes,
mewmoranda, of other papers containing Counfide:gtial Discovery Material,
to Complaint Counsel or Respondsats’ counsel, as appropriate.

4. Tunderstand that if T am peceiving Confidential Discovery Material as an
Expert/Consultanz, as that texm is defined in this Protectivs Ordzr, the resmictens on my use of
Confidential Discovary Material also include the dury aod obligation:

a,

to maintain such Confidemsal Discovery Maresal ix ssparate lacked
rooni(s) or locked cabinet(s) whea such Confideqtial Discovery Material is
not being roviewed; ) _

& return such Confideptial Diseovery Mateis! to Complaint Course] or
Respondents® Qurside Cownsel, as appropriate, upon the conclusion of ray
assignment or reteation; and '

% use such Cocfidential Discovery Matsdial and the infermaztion contaiged
terein solely for the putpese of readering consulting servicestoa Farty to
this Matter, including providing testimocy ja judicial er administrative
proceedings arising out of this Matter,

] s. Iom folly awars that, putsuant to Section 3.42(h) of the Compiission's Rules of
Prectice, 16 CF.R. § 3.42(h), my failure 1o comply with the terms of the Protective Order may
constityte contempt of the Coramission and may subject me to sanctions imposed by the

Commission,

Date:

Full Nawe [Typed er Prored)

Signaturs
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 SUBPOENA AD TESTIFICANDUM
Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (1997)

1. TO.

Lois Laurie

Abbott Laboratories

100 Abbott Park Road
Abbott Park, IL 60064-6400

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to appear and give testimony, at the date and time specified in ltem 5, at the
request of Counsel listed in ltem 8, in the proceeding described in Item 6.

3. PLACE OF HEARING

Michael T. Hannafan & Assoc.,
One East Wacker Drive, Suite 1208
Chicago, IL 60601

Ltd. .

'| 4. YOUR APPEARANCE WILL BE BEFORE
Michael T. Hannafan or other designated

counsel

5. DATE AND TIME OF HEARING OR DEPOSITION
September 7, 2004 at 10:00 a.m.

6. SUBJECT OF PROCEEDING

In the Matter of Evanston Northwestern Healthcare Corporation, et al., Docket No. 9315

7. ADMINISTRATIVE LAW JUDGE

The Honorable Stephen J. McGuire

Federal Trade Commission
Wgshin'gton, D.C. 20580

8. COUNSEL REQUESTING SUBPOENA

Michael T. Hannafan (312) 527-0055
Nicholas A. Pavich (312) 527-0055

DATE IQS;UED SECRETARY'S SIGNATURE

~JUL, 16 2004

Daald § Yele_

GENERAL INSTRUCTIONS

. APPEARANCE
The delivery of this subpcena to you by any method
prescribed by the Commission’s Rules of Practice is
legal service and may subject you to a penaity
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commiission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for ,
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in ltem 8, and upon
alt other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to Counsel
listed in Item 8 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from Counsel
listed in item 8.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-A (rev. 1/97)



CERTIFICATE OF SERVICE

I hereby certify that on August 24, 2004, a copy of the foregoing Subpoena Ad
Testificandum was served by first class mail, postage prepaid, on:

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave. NW (H-106)
Washington, DC 20580

Thomas H. Brock, Esq.

Federal Trade Commission

600 Pennsylvania, Ave. NW (H-374)
‘Washington, DC 20580
tbrock@ftc.gov

Philip M. Eisenstat, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Room NJ-5235

Washington, DC 20580
peisenstat@fic.gov

Chul Pak, Esq.

Assistant Director Mergers IV
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20580
cpak@ftc.gov

Mr. Donald S. Clark
Secretary of the Commission
Federal Trade Commission
600 Pennsylvania Ave. N.W.
Room H-159

Washington, D.C. 20580
dclark@ftc.gov



Duane Kelley, Esq.
Michael Sibarium, Esq.
Charles Klein, Esq.
David Dahlquist, Esq.
Winston & Strawn

35 West Wacker Drive
Chicago, IL. 60601
dkelley@winston.com
msibarium@Winston.com
cklein@winston.com
ddahlquist@winston.com

Loéaine M. Casiello

Michael T. Hannafan & Associates, Ltd.
One East Wacker Drive

Suite 1208

Chicago, Illinois 60601

(312) 527-0055

Michael T. Hannafan

Nicholas A. Pavich

Michael T. Hannafan & Associates, Ltd.
One East Wacker Drive

Suite 1208

Chicago, IL. 60601

(312) 527-0055

mth@hannafanlaw.com
nap@hannafanlaw.com
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the matter of ) -
)
Evanston Northwestern Healthcare Corp., ) Docket No. 9315
a corporation, and )
)
ENH Medical Group, Inc., )
a corporation. )
)

STATEMENT OF THOMAS M. CRISHAM

I, Thomas M. Crisham, do hereby state as follows:

1. Pursuant to FTC Rule of Practice 3.22(f), I have had several conferences with
counsel for the Respondents in a good-faith effort to reach an agreement as to the scope of
documents requested in the Subpoenas Duces Tecum served upon Abbott Laboratories and

Towers Perrin as follows:

August 8, 2004 — Telephone conversation between myself and Michael T. Hannafan;
August 9, 2004 — In person meeting between myself and Michael T. Hannafan and
Nick Pavich; and

August 30,2004 —  Telephone conversation between myself and Michael T. Hannafan.
2. Although an agreement was reached as to certain categories of the subpoenas, the
parties have not been able to reach an agreement as to the following:

A. All documents, reports, studies, surveys, or audits referring or relating in any
manner to the ENH/Highland Park transaction.

B. All documents prepared by or for Your Company assessing, analyzing, reporting,
or comparing prices for healthcare services at ENH or Highland Park and any
other health care facility.

C. All documents which describe, compare, or evaluate the health care services, the

quality of services, the cost of services, the staff, or the facilities of hospitals in
the Geographic Area, including, but not limited to, ENH.



D. All documents, information, materials and statistics used, cited, or relied upon in
the preparation or drafting of the “Health Care Cost Drill Down” reports by
Towers Perrin dated in November and December 2001 and distributed to Abbott
Laboratories.

E. All documents relating to competition in the provision of any health care service
in the Geographic Area, including, but not limited to, market studies, forecasts,
and surveys, and all other documents relating to:

(1)  the quality of care provided by any hospital;

(2) the relative strength or weakness of hospitals providing any health care
service;

(3)  hospital preferences or perceptions of consumers, patients, or physicians
(including but not limited to, patient satisfaction surveys);

(4)  the preferences of third party payors for hospitals;

3) any comparisons of any hospital’s contracted hospital rates with another
hospital’s rates.

F. All documents describing or evaluating the ability to shit patients from one
healthcare facility to another, or to encourage or discourage patients to use one
hospital more than another.

I declare that the following statements are true and correct to the best of my knowledge,

T2M Loik

Thomas M. Crisham

information and belief.
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MICHAEL T. HANNAFAN & ASSOCIATES, LID.

One East Wacker Drive
Suite 1208
Chicago, lllinois 60601
(312) 527-0055
www.hannafaniaw.com Fax: (312) 527-0220

August 27, 2004

Via Facsimile

Jane McCahill, Esq.

Towers Perrin Forster & Crosby, Inc.
Legal Resources Department

1500 Market Street

Centre Square East

Philadelphia, PA 19102

Thomas M. Crisham, Esq.
Crisham & Kubes, Ltd.
30 North LaSalle Street
Suite 2800

Chicago, I 60602

Re:  Evanston Northwestern Healthcare Corporation and ENH
Medical Group, Inc. FTC Docket No. 9315
Your File: 50058 10422

Dear Ms. McCahill and Mr. Crisham:

Pursuant to Tom Crisham’s August 10, 2004 letter, this letter will serve as written notice
terminating the indefinite extension of time to move to limit or quash the subpoena previously
served on you clients. My client requests that each of your clients produce documents
responsive to the subpoenas previously served on them as soon as possible. Michael Hannafan
and I are both still hopeful that the parties can come to a mutual agreement regarding the
production. Please contact us on Monday, August 30" to discuss how and when you will produce
the responsive documents. Thank you. '

Very truly yours,

Fl 6 R A

Nicholas A. Pavich

NAP:Imc



Thomas M. Crisham

312.917.8460 terisham@crishamlaw.com

August 10, 2004

VIA FACSIMILE AND U.S. MAIL

Michael T. Hannafan

Michael T. Hannafan & Associates, Ltd.

One East Wacker Drive

Suite 1208

Chicago, Illinois 60601

In Re: Evanston Northwestern Healthcare Corporation

and ENH Medical Group, Inc.
FTC Docket No. 9315
Our File No. 50058.10422

Dear Mr. Hannafan:

Thank you for meeting with me yesterday to discuss the issues concerning the subpoena
served upon Abbott in the above-referenced matter.

[ am confirming our agreement that the time in which Abbott is required to move to limit or
quash the subpoena is continued indefinitely. Either side may terminate the indefinite extension
upon ten day’s written notice to the other.

 look forward to continued fruitful discussions with you.

Sincerely,

CRISHAM & KUBES, LTD.

Thomas M. Crisham

TMClcrs
cc: Nancy Kim, Abbott Laboratories, Inc. (via e-mail)
Nicholas A. Pavich



