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INTRODUCTORY STATEMENT

The Commonwealth of Kentucky Tranporttion Cabinet (KTC) has intervened in ths
matter to protect its statutes and regulations and its active supervsion of the ta fiing activity for over 45
years. In over 45 years no complait has been made by any person regarding the Kentucky Household
Goods Carer s Association s (Association) taff rates. There is no evidence tht upon receipt of any
proposed ta rate by the Association that it was inppropriate or uneasonable. Lastly, and most
importtly, there is no evidence that any person has suffered economic ha as a result of the state plan
established by the Kentucky Legislatue.

THE POSITION OF THE KENTUCKY TRASPORTATION CABINET

It is the position ofKTC tht Complait Counel's allegations that KTC has failed to act
in a maner consistent with applicable law to actively supervise the Kentucky Associations taff filigs is
simply incorrect. KTC ha stated in both Secreta Bailey s Declarations and the testimony of William
Debord that collectively set rates provide great benefit, as a matter of policy to KTC in its abilty to
promote, protect the public, and enforce compliance with rate requiements as well as all other requiements
imposed by Kentucky Law and its reguations.

KTC now ha the abilty to effciently and economicaly reguate vily the entire
population of household goods carers though one Kentucky Association taff while offerig the
opportty to any mover wishig to do so submit for and obtain KTC' s approval of its own independent
taff. There is no justication whatsoever in the effort to destroy a highly successful regulatory progr
that reasonably and effciently protects the public s interests. KTC believes the record established in the
with action demonstrates active supervsion of the ta filig activities. KTC as fuer proof
demonstrates below the Kentucky Legislatue s establishment of an active supervsion plan.

THE KENTUCKY LEGISLATUR HA ADOPTED A CLEARY ARTICULATED 
AFFITIVLY EXPRESSED STATE POLICY IN FAVOR OF ESTABLISHIG
INTRTATE HOUSEHOLD GOODS TRASPORTATION RATES THOUGH
TARF FILINGS AN COLLECTIV RATEMAKG.

The statutes and regulations described below conclusively demonstrate that the
Commonwealth of Kentucky ha a clearly arculated and afftively expressed state policy in favor of
collective rate mag which renders the activities of Respondent aleged in the Complait imune from
chaenge under the federal antitrst laws.

Kentucky State Transportation Policy and Statutory Provisions and Regulations Relatig to
Household Goods Transportation Rates set forth a clearly articulated and affIrmatively
Expressed State Policy Sufficient to Satisfy the First Prong of the Midcal Test.

Each of the statutes and regulations which are described and sumed below
are par of the KTC program for the regulation of intrastate household goods carers and intrastate
household goods tranporttion in the Commonwealth of Kentucky. Whe some provisions directly and
specifcally address the subject of rates and taffs, all have some bearg on the tranporttion servce and
are therefore relevant to the reguatory process.

Kentucky State Constitution
Provision Applicable to Intr:astate
Household Goods Transportation Rates

Section 196 of the Kentucky Constitution provides, among other thgs, that the
tranporttion of freight by common carer ... sha be so regulated by general law, as to prevent unjust
discriation." The section fuer states that "(n)o common carer shall be permtted to contract for



relief from its common law liabilty.

Statutes Actively Administered
By KTC

Chapter 281 of the Kentucky Revised Statutes ("KRS") contains the pricipal provisions
governg the regulation of motor carers of household goods in the Commonwealth of Kentucky.

KRS 281.010 contain defitions includig "certficate

, "

interstate commerce
intrastate commerce , and "propert.

KRS 281.011 contain defitions including "carer

, "

motor carer

, "

motor vehicle
common carer"

, "

ireguar route common carer".

KRS 281. 590 contain defitions including "Declaration of Policy

" ("

Kentucky State
Tranporttion Policy ) regardig tranporttion in the Commonwealth of Kentucky. The Kentucky State
Tranporttion Policy includes the followig elements:

14.

to provide for fair and imparal reguation of all tranporttion subject
to the provisions of Chapter 281;

to admster regulation so as to recognze and preserve the inerent
advantage of each tye of motor tranporttion;

to promote safe service;

to promote adequate servce;

to promote economical servce;

to promote effcient servce;

to foster sound economic conditions in tranporttion;

to foster sound economic conditions among the several carers;

to encourage the establishment of reasonable charges for tranporttion
servce;

10. to encourage the maintenance of reasonable charges for tranporttion
chages;

11. to avoid unjust discriation in the establishment and maitenace of
tranporttion chages; 

12. to avoid undue preference in the establishment and maintenance of
tranporttion chages;

13. to avoid undue advantage in the establishment and maintenace of
tranporttion charges;

to avoid unai competitive practices in the establishment and
maitenance of tranporttion charges;



15. to avoid destrctive competitive practices in the establishment and
maintenace of tranporttion charges;

16. to cooperate with the several states and the duly authoried offcials
thereof; and

17. to do all the foregoing to the end of (a) developing; (b) coordiatig;
and (c) preservg, a state tranporttion system by motor vehicles 
defied in Chapter 281 adequate to meet the needs of the
Commonwealth of Kentucky.

KRS 281.590 provides tht all of the provisions of Chapter 281 must be admstered and
enforced with a view to car out the policy described in the section (i. , the Kentucky State Tranporttion
Policy).

KR 281.600 describes the admstrative fuctions and powers of the KTC "Deparent
of Vehicle Regulation" which include the followig:

al admstrative fuctions of the state in relation to motor
tranporttion;

the right to regulate motor carers;

to establish reasonable requiements with respect to contiuous and
adequate servce of tranporttion;

to establish reasonable requirements with respect to systems of (a)
accounts; (b) records; (c) report; and (d) preservation of records;

to establish reasonable requiements with respect to safety and
operation of equipment;

to issue subpoena, subpoenas duces tecum and orders of persona
attendace of witnesses, and production of pertent records, and permt
the tag of depositions in any proceeding before the Deparent;

to promulgate admstrtive reguations as the Deparent may deem
necessar to car out the provisions of Chapter 281; and

to promulgate reguations regardig safety requiements for motor
vehicles and their method of operation.

KRS 281.624 defies a ''household goods certcate" as a certificate authoriing
operations of an "iregular route common carer" tranportg household goods.

KRS 281.624 includes a defition of "household. goods " (by reason of the strctue of
the section) as "persona effects and propert used or to be used in a dwellig, when par of the equipment
or supply of the dwellg, and simar propert if the tranporttion of the effects or propert is: (a)
aranged and paid for by the householder, includig tranporttion of propert from a factory or store when
the propert is purchased by the householder with intent to use in h is or her dwellg; or (b) aranged and
paid for by another par.

KRS 281.625 describes the process of heargs on applications for a certcate, permt
amendment, sale, tranfer, leases, change in route, or abandonment of a certificate or permt. The section



requires the followig: (a) the fIXg of a tie and place for a hearg on the filig of an application; (b)
mailg of written notice of the hearig and the right to fIe a protest to (i) the applicant; (ii) every
authorized carrier, includig railoads, servg any part of the route proposed to be served or
abandoned by applicant; (il) any other person whom, in the opinon of the Department, may be
interested in or affected by the application; (c) the holdig of a hearg if a protest is fied and the right
to fiing of a protest by any person havig an interest in the subject matter; (d) grantig of a non-profit
bus certifcate without hearg if no protest is fied under certin circumtaces; (e) dispensing with a
hearg if the application is for rights previously granted by the ICC; (t) issuce of a certficate without a
hearg for tranporttion of commodities exempted by the ICC; (g) granting of an iregular route common
carer certficate where a certcate authoriing simar operations has been issued by the ICC; and (h)
granting of a so-called " drve-it" permt without a hearg.

KR 281.640 describes the method of conduct of heargs before the Deparent, and
specifically provides that nothg in the section shal prevent the commssioner of the Deparent" .. . from
holdig or conductig any hearing referred to in this section, in regard to rates, fares, and charges.
(Emphais added.

KRS 281.675(1) requires that " (e)very rate, fare, charge demanded by any certificate
holder, shall be just and reasonable, and every holder of a certicate shall furnish adequate, effcient,
safe and reasonable servce." (Emphasis added.

KR 281.675(2) requires that "(e)very contract made by a contract carer for
tranporttion servce shall be just and reasonable, and shall be comparable to the rate chaged by any
common carer for the same or simlar servce, and such contract carer shall fush adequate, effcient
safe, and reasonable servce.

KRS 281.680(1) governs (a) the filg and public inspection of rate and service
schedules and contracts; and (b) collective ratemakig by carriers of passengers and household goods.
The subsection conta the followig provisions:

common carriers and irregular route common carriers of passengers
and household goods must maintain a schedule of rates, charges,
and classifcations;

a carer must "keep open for public inspection such par of its
schedule of rates, chages, and classifcations as the Deparent deems
necessar for public inormation;

a carer "may become a participatig party to a tarif published or
issued by a tariff publishig agency;

the "tariff - issuig agent" must fIe the carrier s tariff with the
Department;

the taff - issuing agent may not represent any carer in any mattrs
before the deparent;

(the) deparent may, by admstrative regulation, requie carers to
fie a schedule of their rates, fares, charges, and classifcations; and

each of the foregoing provisions is requied to occur "(u)nder
admstrative regulations promulgated by the deparent under KRS
Chapter 13A. (Emphasis added.



KRS 280.680(2) requires tht a contract carer s tranporttion contracts must be
maintained on fie with the deparent and requies that the contract carer must "keep open for public
inspection at designated offices such contracts as the department deems necessary for public
information." The subsection fuer provides that the foregoing shall tae place "(u)nder adstrative
reguations promulgated by the deparent under KRS Chapter 13A." (Emphasis added.

KRS 281.680(2) provides that "(t)he department shall have full power controllg the
rates and contracts under its admiistrative regulations." (Emphasis added.

KRS 280.680(4) provides the followig:

1. the deparent must establish collective ratemakig procedures;

2. the deparent' s collective ratemakig procedures must apply to all (a)
commodities, and (b) servces; for which the deparent prescribes (i)
rates; (ii) charges; and (il) classifcations (Emphais added.

3. the deparent' s collective ratemaking procedures must assure tht the
revenues and costs of carers are ascerted (Emphasis added.); and

4. the deparent's collective ratemakig procedures must be established for
the purose of "ensurg non-discritory rates, charges , and
classifcations for all shippers and users of tranporttion servces for which
the deparent prescribes rates." (Emphasis added.

KRS 281.685(1) prohibits a common carer or iregular route common carer of
household goods from charging an amount dierent th its ta rate or charge for any regulated
tranporttion servce. The section also prohibits any refud, uneasonable preference, or rate
discriation.

KRS 281.690(1) contain the procedure for changes in the rates of household goods
carers. The section requies:

changes in rates must on 30 days notice to KTC;

the notice must state the proposed changes and effect;

the carer must give notice of the proposed rate chage to interested
persons as diected by the deparent in admstrtive reguations;

proposed rate changes must be shown in new taffs; and

the deparent may, by admstrative reguations, alow for rate
changes on less th 30 days notice.

KRS 281.690(2) allows the deparent to schedule a hearg concerng the lawflness
of a proposed ta rate change on its own motion or on the fig of a protest to the rate chage. In the
event of such a hearg, the followig provisions apply:

the deparent is obligated to mail wrtten notice of the hearg to the
applicant, protestat, and any other person who may be interested in or
afected by the rate in the deparent' s opinon;

the deparent may suspend the proposed rate for 6 month from the



proposed effective date by an order stating the reasons for the
suspensions; and

the deparent must determe the just and reasonable rate if it fids the
rate to be objectionable after hearg.

KRS 281.695(1) provides that the deparent ha the authority to fi and approve
common carer rates and inure adequate and convenient tranporttion servce. In the event tht the
deparent fids a rate to be objectionable after a hearg, the deparent may determe the just and
reasonable rate. (The section also allows the deparent to order that adequate servce be provided after a
hearg.

KRS 281700 govern the abandonment or change of the route or service of a common
carer.

KRS 281.705 authories the deparent to prescribe unorm systems of accounts and the
filig of report by motor carers.

KRS 281.880 establishes a motor carer safety management audit program applicable to
intrastate motor carers and authories the issuace of motor carer safety ratings.

KRS 281.900 establishes the Kentucky Motor Carer Advisory Commttee and prescribes
its fuctions and methods of operation.

KRS 281.905 contain fuer inormation regarding the operations of the Kentucky
Motor Carer Advisory Commtte including its (a) duties; (b) meetigs; (c) chaan; and (d) anual
report.

KRS 281.640 pertin to the conduct of heargs before the deparent and describes the
method of appointment and quafication of hearg examers.

Regulations Actively Administered
By KTC

601 KA 1:029 contain defitions includig "authoried carer" and "propert.

601 KA 1 :030 describes procedures in deparent heargs on motor carer
applications includig applications for authority to tranport household goods. Upon receipt of 
application for household goods operating authority, the deparent is requied to send a notice to al (a)
known; (b) requied; and ( c) inteested, pares, containg the followig inormation: (1) statement that a
hearg wi be scheduled at a later date if a protest is fied; (2) complete description of the authority sought;
(3) nae & address of applicant; (4) docket number assigned; (5) statement that anyone havig an interest
may fie a protest; (6) nae & address of attorney, if applicable; and (7) statement that notice of protest
must be filed in 30 days. Notice must also be sent to (i) the holders of certficates of the same authority; (ii)
other applicants for the same or simlar authority; and (iii) all household goods carers. Additional
provisions contaed in the regulation address (A) Protest procedures, (B) notice of change in route, (C)
general practice, (D) restrctive amendments, (E) report & recommended order, (F) exception, and (G) 
order.

601 KA 1 :031 describes the procedure to be followed on a motor carer application
when no protest is fied.

610 KA 1 :040 describes the application procedure for Kentucky intrastate households
goods operating authority. The followig must be submitted to KTC: (1) Application; (2) filig fee; (3)



certcate of good stadig, if applicant is a corporation; (4) Kentucky process agent, if applicant is a
foreign corporation; and (5) fiancial statement. The section also addresses, among other thgs, (a)
temporar authority applications; (b) approval of tranfer of certcates; and ( c) registration of interstate
operation authority with KTC. (Emphasis added.

601 KA 1:045 describes the requirements for motor carer operating authority (a)
renewal applications; and (b) merger and re-issuance of certficates.

601 KA 1 :050 authories KTC to approve the rates , charges, and rues of carers and
prescribes the form of taffs for carers.

601 KA 1 :060 contain general rules governg tas and supplements. Provisions are
included respecting (1) tas for carers; (2) taff rues; and (3) taff publishig agencies. The regulation
includes, among other thgs, the followig provisions:

tas and supplements must be received at KTC at least 30 days prior
to the proposed effective date;

the foregoing 30 day requirement does not apply to a taff being fied
(a) pursut to an Order fig rates; or (b) as the result of a hearg.

specific provisions governg the form and size of tas and
inormation included in taff;

a requiement tht each common carer and ireguar route common
carer must maintain a copy of its intrastate tariffs at each of its
termials at which an agent is employed and its principal place of
business;

carer s employees are "

...

requied to give any desired information
contained in such tariffs, to lend assistance to seekers of
information therefrom, and to afford inquiers opportunity to
examie any of such tariffs without requiing the inquier to assign
any reason for such desire.

a taff "title page" must contain a substatial number of items of
specifc inormtion includig (a) ta consecutive number, preceded

'KYTD'' ; (b) ta numbers of previously fied tas that have been
canceled by ths ta; (c) ta supplement numbers of supplement
numbers of previous supplements being canceled or chaged; (d) nae
of carer or agent issuing ta; ( e) description of terrtory or points
between which ta applies; (t) classifcation inormtion where 
naes rates by classes; (g) date issued and date effective; (h) the (i)
nae, (ii) title, (ii) street address, and (iv) town of the (a) carer, or
(B) agency, by whom the ta is issued, and (i) rates maybe shown on
the title page of a single page taff.

tas must conta the followig: (a) table of contents; (b) list of
parcipatig carers, where applicable; (c) index of commodities; (d)
explanation of abbreviations, symbols, and reference maks; (e) rues
and reguations; (t) rates and chages expressed in dollars and cents per
100 pounds per mie or otherwse, as indicated; and (g) mieage or
method of determg mieage where rates are based on distace from
point of origin to point of destiation.



powers of attorney and concurences must be provided to a 
publishig agent and fied with KTC;

an Adoption Notice must be fied with KTC upon sale or other
disposition of a motor carer certcate;

taff rules afectig common carers of propert and iregular route
common carers of specific commodities may include items regardig
the followig: (a) reasonable joint though rates; (b) commodity rates &
exception ratings; (c) interchange of freight; (d) bil of lading; (e)
collection of freight chages; and (t) hadling of c. d. shipments.

601 KA 1:060(5) requires that "(all) tapublishig agencies doing business in
Kentucky and publishig Kentucky intrastate rates, fares, or chages shall fie a statement givig the nae
of the manger or secreta of such agency.

601 KA 1 :070( c) contain the requirements for changes in taff rates and charges by
household goods carers. The requiements include the followig:

at or imediately prior to the tie of fiing the ta or supplement
containg the proposed chages rate or charge, the carer must "notify
all competig and connectig carriers having a situs withi fIty
(50) mies of his situs of such change;

(s)imar notice must be given to any shipper or interested party
requestig same ; and

"if the change in the rates and charges involves an increase, then he
shall also, and at the same tie, cause a notice to be prited in a
newspaper of general circulation in the area of his situs which shall
give notice of the proposed increases, the old rates and charges, the
proposed rates and charges, and which shall state that any
interested party may protest said increase by filg a protest with
the Transportation Cabinet in accordance with its rules and
admistrative regulations." (Emphasis added.

601 KA 1 :070( d) conta fuer requirements respectig the process of notice to
shippers and other interested persons regardig ta rate chages. The subsection conta the followig
requiements:

(A) reguar and ireguar route common carer trck operators (which includes
household goods carers), and (B) taff publishig agencies (such 

Respondent) must maitain a list of (i) shippers, and (ii) interested
pares;

any shipper desirg notice of rate chages of any carer may request
such carer or its taff publihig agent to be placed on the list for
notices of rate chages;

once on the list, any such shipper or interested par must be provided
with notice of any change in rates; and

the deparent may provide carers or ta publishig agencies with



lists of interested persons who must be provided with notice of 
chages.

601 KA lL075 conta rules governg the presentation and handling of clai for loss
and dage to tranported propert by regular and ireguar route common carers (i. , household goods
carers. )

610 KA 1:080(1) contain provisions relatig to the determation of weights 
household goods carers. The subsection includes specific requiements relatig to (1) tae weight; (2)
gross weight; (3) net weight; (4) constrctive weight; (5) par loads; and (6) drver s weight certficate.

601 KA 1 :080(2) describes the requirements which must be met for charges for so-
called "accessorial" or "termal" services provided for household goods carers. These requirements
include the followig:

chages for accessorial and term servces must comply with theta fiing requirements of601 KA 1:060;

ta establishig such chages must separately state each service to be
rendered and the chage therefore;

tas may state an hourly labor charge applicable to miscellaneous
labor servce performed at the request of the shipper in connection with
tranporttion when a ta rate is not specifically provided;

charges established for packig and unpackig shall be in amounts per
contaer;

chages for other servces shall be stated on a unt or hourly basis, as
appropriate;

(n)o charge so established shall be lower than the cost of
providig the service

the rate for tranporttion of goods shall not include the chage for any
accessorial servce; and

no such servces other than those for which separate charges have
been so established shal be rendered by any such carrier.
(Emphasis added.

601 KA 1:080(3) prohibits discounting by household goods carers.

601 KA 1 :080(4) one household goods carer as actig as agent for another household
goods carer where the agent has rates for the same servce that would be dierent th those of the
pricipal carer.

601 KA 1:080(5) conta detaled requirements (a) outlg the circumtaces under
which a household goods carer may procure "all-risk inurance" for shipper, (b) the effect of inurance 
the liabilty of the carer for loss or daage with respect to the shipment; and (c) the purchae of liabilty
inurance by a household goods carer with respect to the goods which its transport.

601 KA 1 :080(6) contain provisions relatig to the issuace of a Bil of Lading, at the
tie of receipt of goods for tranporttion by household goods carers, and the inormation which must be



included thereon.

601 KA 1 :0808(7) contain provisions relating to the issuace of a Freight Bil, at the
tie of delivery of goods by household goods carers, and the inormation which must be included thereon.

601 KA 1 :080(8) provides tht a common carer may not contract to avoid its common
law liabilty as a carer.

601 KA 1 :080(9) contain provisions governg the providig of estimates for
households goods tranporttion servces to shippers. The requirements for a household goods carer
estiate include the followig:

the estimate can be made only afer a visual inpection of the goods by
the estiator;

the estiate must be on a form approved by KTC;

the estiate form must be fuly executed in accordance with the
intrctions thereon;

the original or a legible copy of the estimate form must be delivered tothe shipper; 
a copy of the estimte must be mataed by the carer as par of the
records of the shipment;

the shipper is not required or permtted to sign an "Estiated Cost of
Servces" Form;

carers may fush documents to assist the shipper in the estiatig
process includig a form containg average weights of pieces of
futue provided that if an average weight is used, the weight must be
seven (7) pounds per cubic foot;

the carer must comply with requiements regardig notification
regardig actul weight and changes on a shipment;

notice must be given to the shipper where charges exceed estite by
more tht ten per cent (10%);

10. quarly report of underestiates must be fied with KTC;

11. re-weigh requests must be complied with by the carer; and

12. estiates for moving charges may not be shown on cert tyes 
enumerated forms customarly used by household goods carers for
other puroses.

601 KA 1:080(10) prohibits a household goods carer from advancing charges to a
warehouseman or othe. person, except on consent of the shipper.

601 KA 1 :080(11) requires household goods carers to provide prospective shippers
with a KTC approved document entitled ' 'Iportt Notice to Shippers of Household Goods" prior to the
tie of the move.



601 KA 1:0808(12) prohibits a household goods carer from accepting a household
goods shipment for tranporttion which appears to be subject to the mium weight provision in the
carer ta without fist notig the shipper of ths fact.

601KA 1:095 describes procedures pursuant to which any interested person may fie a
complaint concerng any matter as to which KTC ha jursdiction.

601 KA 1: 101 conta inurance documentation fting requiements for motor carers
holding certificates issued by KTC.

Evidence Provided by the Kentucky Transportation Cabinet conclusively Demonstrates that the
private conduct Chalenged in the Complaint is "Actively Supervsed" and Satisfies the
second Prong of the Midcal Test.

Reference is made to Respondent Association s Findings of Fact & Conclusions of Law
fied earlier herein for a complete description of the evidence which confs the satisfaction of "Active
Supervsion

CONCLUSION

For all the foregoing reason, Respondent respectfully requests tht the Admstrative
Law Judge enter an Order dismissing the Complaint herein, and that the Admstrative Law Judge grant
such other and fuer relief as shall be appropriate.
Dated: Fraort, KY

::,. 

e /S 2004

J. Todd Shipp, Assi eneral Counel
Susan P. Chapli Sta ttorney
Kentucky Tranporttion Cabinet

200 Mero Street
Fraort KY 40601
(502) 564-7650
(502) 564-5238



CERTIFICATE OF SERVICE

This is to cert that on June 15 2004, I caused the original and two copies of the Post Trial Brief
to be served upon the followig person by US Mail:

Offce of the Secreta
Federal Trade Commssion
Room 159
600 Pennylvana Ave. , NW
Washigton, DC 20580
FAX (202) 326-2496

For fiing; and a tre copy was sent by fist-class mail, postage pre-paid to:

Hon. Richad B. Dagen
Associate Director
Federal Trade Director
601 New Jersey Ave
Rm 6264
Washigton, DC 20580

J. TODD SHIPP


