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a corporation.

NORTH TEXAS SPECIALTY PHYSICIANS® SEPARATE STATEMENT

OF MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE



Pursuant to Rule of Practice 3.24(a), Respondent North Texas Specialty Physicians
submits the following statement of material facts as to which there is no genuine issue:

1. Complaint Counsel alleges that NTSP has participated in collusion among its
participating physicians in the “Fort Worth area,” which the Complaint defines as “the Dallas-
Fort Worth metropolitan area, mostly Fort Worth and the ‘Mid Cities.”””!

2. NTSP is involved in both risk contracts and non-risk contracts.

3. The Complaint alleges that “NTSP periodically pollé its participating physicians”
to estimate at what rate levels a majority of the physicians, including those on its risk-capitation
panel (the “Risk Panel”), will likely be interested in non-risk contracts.?

4. NTSP calculates the mean, median, and mode of the Risk Panel physicians’ poll

responses separately for HMO and for PPO types of offers.*

|

! Complaint§ 5. A copy of the Complaint is attached as Exhibit 1.

2 914,
> Seeid. 17 (“NTSP periodically polls its participating physicians, asking each to disclose the minimum fee,
typically stated in terms of a percentage of RBRVS, that he or she would accept in return for the provision of
medical services pursuant to an NTSP-payor agreement.”).

*  Seeid. § 17; Deposition of Karen Van Wagner, November 19, 2003, at 16-19. Copies of the relevant
excerpts from this deposition are attached as Exhibit 2.

5 ; Deposition of Tom Deas, M.D., January
26, 2004, at 37-38; Deposition of Jack McCallum, M.D., at 121-22 & 124; Deposition of Ira Hollander, M.D., at 27-
28; Deposition of Harry Rosenthal, Jr., M.D. (“Rosenthal Deposition™), at 25. Copies of the relevant excerpts from
these depositions are attached as Exhibits 3, 4, 5, 6, and 7, respectively.
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9. NTSP’s business model is designed to achieve efficiencies and quality
improvements through clinical integration techniques used primarily on its risk contracts and
then allowing the Risk Panel and other participating physicians to carry over those same

techniques to their non-risk medical care.”

10.

|
(=)

11.  NTSP has no power to bind and does not bind any participating physician or

physician group to a non-risk contract.’

~

Deposition of William Vance, M.D., Volume 1, at 117-118; Deposition of William Vance, M.D., Volume
2, at 287-88. Copies of the relevant excerpts from these depositions are attached as Exhibit 11.

1" Deposition of H.E. Frech, Ph.D. (“Frech Deposition”) at 209. Copies of the relevant excerpts from this
deposition are attached as Exhibit 14.



12.  After NTSP’s board sets the threshold rate levels for its involvement, any' non-risk
offer presented by a payor to NTSP and in which NTSP chooses to become involved as a
contracting party is always then messengered to NTSP’s participating physicians.'?

13.  Each physician or physician group then makes an independent decision whether to

accept or reject the offer.”

14.

|
£y

15.  Complaint Counsel believes that NTSP must messenger every payor offer to its
participating physicians, " regardless of whether or not the offer (1) fits within NTSP’s business
model, (2) creates a risk of noncompliance under Texas law for NTSP or the participating
physicians, (3) creates malpracticé or other exposure for NTSP or the physicians based on
network-design inadequacies, or (4) involves a payor that is financially weak or likely not to pay

promptly.

12 Seeid. at 209,

" Id. at 209; Deposition of Tom Quirk (“Quirk Deposition”) at 54. Copies of the relevant excerpts from Mr.
Quirk’s deposition are attached as Exhibit 15. '

14

' See Exhibit 1 [Complaint] q 11 (stating that messenger model “will not avoid horizontal agreement” if the
messenger “facilitates the physicians’ coordinated responses to contract offers by, for example, electing not to
convey a payor’s offer to them based on the agent’s, or the participants’, opinion on the appropriateness, or lack
thereof, of the offer”); Id. 9 18 (identifying as alleged illegal act or practice NTSP’s statement that it “will not enter
into or otherwise forward to its participating physicians any payor offer that does not satisfy those fee minimums”).
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16.  Complaint Counsel’s economic expert, Dr. H. E. Frech, admits that messengering

is essentially a ministerial task that anyone, including payors, can easily accomplish.'®

17.
-17

18.  Complaint Counsel challenges NTSP’s disclosure to its panel of participating
physicians of the threshold rate levels fqr ﬁon-risk HMO and PPO offers established by NTSP’s
board of directors.'® |

19.

l
Lol

20.

=]

16 Exhibit 14 [Frech Deposition] at 89-91.

I
\.

' Exhibit 1 [Complaint] § 17 (“NTSP then reports these measures back to its participating physicians,
confirming to the participating physicians that these averages will constitute the minimum fee that NTSP will
entertain as the basis for any contract with a payor.”).

19

|

2 ; Deposition of Dave Roberts at 44-48;
Deposition of Mark Collins, M.D. (“Collins Deposition”) at 6-9. Copies of the relevant excerpts from these
depositions are attached as Exhibits 19, 20, and 21, respectively.
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21.  One of MSM’s former executives is currently serving a prison term for some of

that malfeasance.?!

o
2. I
L

24.  Dr. Frech admits that he knows of no evidence that any physician has ever
colluded with anyone else or has ever refused to entertain any payor offer which was tendered to
him or her directly by a payor or through another IPA.2*

25.  Complaint Counsel claims that NTSP’s conduct is unlawful only under a per se or
truncated rule-of-reason analysis.?

26.  Complaint Counsel alleges that NTSP’s conduct should be judged as per se
unlawful because “this adjudicative proceeding is about horizontal price fixing, among other

things.?¢

2! Press Release, United States Department of Justice, Former Accounting Manager for City of Grand Prairie

Sentenced to 8 Years (Nov. 12, 2003), available at http://www.usdoj.gov/usao/txn/PressRel03/miller sen pr.html,

A copy of this document is attached as Exhibit 22.

2 Exhibit 19 [Jagmin Deposition] at 74:
2 I
Exhibit 14 [Frech Deposition] at 75-76, 80, 97, 155, 209.

¥ Complaint Counsel’s Response and Objections to North Texas Specialty Physicians’ First Request for

' Admissions to Complaint Counsel at 3 (“Complaint Counsel admits that it claims that the conduct of NTSP is per se

unlawful. Complaint Counsel avers that, in the alternative, the conduct of NTSP is unlawful under a truncated rule
of reason analysis.”). A copy of this document is attached as Exhibit 24.
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27.

Complaint Counsel, after having been ordered to respond to contention

interrogatories, admits that there is no direct evidence of any agreement between NTSP and a

participating physician to reject a payor offer based on price or any other competitively

significant term.?’

28.

Dr. Frech admits that he cannot identify any specific evidence showing that any of

the following things occurred:

(a)

(b)

©

(d)

(e)

* one or more participating physicians agreed with each other to reject a non-risk

payor offer;?

any participating physician and any other entity agreed to reject a noﬂ-risk payor
offer;? \

any participating physician rejected a non-risk payor offer based on a power of
attorney granted to NTSP;*

ahy participating physician refused to negotiate with a payor prior to a non-risk
offer being messengered by NTSP;?!

any participating physician knew what another physician was going to do in

response to a non-risk payor offer;*?

27

28

29

30

31

32

Complaint Counsel’s Second Supplemental Responses to Respondent’s First Set of Interrogatories at 1-2
(“Complaint Counsel is not aware of communications between NTSP and any other person or entity taking the form
of an express request by NTSP that a physician reject a specific payor offer, to which any physician expressly
replied, “I agree to reject this offer.”). A copy of this document is attached as Exhibit 25. '

. 3
Exhibit 14 [Frech Deposition] at 75-76.

Id

1d. at 80.

Id. at 75-76.

Id. at 155,



® any participating physician gave NTSP the right to bind him or her to any non-risk
payor offer;*® or
(2) any participating physician gave up his or her right to independently accept or

reject a non-risk payor offer.>

[y
o

| ,

30.  NTSP’s participating physicians do not rely on the mean/median/mode Qf NTSP’s
aggregated poll results and make their own independent decisions whether to accept an offer
individually,* and, in some cases, accept offers below the rates established by NTSP’s board.”’

31.  Dr. Frech testiﬁed that the response rate for the poll was very poor; only a small
percentage (in some cases less than 10%) of the participating physicians respond at the rates that

are actually used as thresholds by NTSP’s board.*®

¥ Id. at209.

¥

3% Exhibit 7 [Rosenthal Deposition] at 24; Deposition of John Johnson, M.D. (“Johnson Deposition™) at 25-
26, 30; Exhibit 21 [Collins Deposition] at 36-37 (free to contract directly or through another IPA). Copies of the
relevant excerpts from Dr. Johnson’s deposition are attached as Exhibit 27.

37

Exhibit 7 [Rosenthal Deposition] at 22-23; Exhibit 27 [Johnson Deposition] at 25, 27.

*  Exhibit 14 [Frech Deposition] at 215-16.



32.  Not all participating physicians respond to the poll,*® and many physicians do not
follow their own poll responses.*

33.  Providing only the mean, median, and mode of the poll responses does not tell a
participating physician what any other physician will do with respect to a payor offer.*!

34.  Dr. Frech admits that, assuming there was a conspiracy, NTSP has no effective
method to police compliance.*

35.  Dr. Frech admits that there are many reasons an entity might refuse to deal with
another entity, including legal concerns or even not liking the other entity.**

36.  Dr. Frech admits that the collection and dissemination of market information,
including market prices, can potentially benefit competition.*

37.  Dr. Frech believes that payors conduct surveys and know what other payors are
offering in a given market.*

38.  Dr. Frech admits that physicians commonly look to IPAs to handle discussions
with a payor as to the legal terms of a contract,* and that IPAs save costs by eliminating

multiplicative legal contractual reviews by individual physicians.’

¥ Id at149,215-18
®  Id at82,215-18.
1 Id. at 149, 155.

2 Id. at 81, 237-40.
B Id at92.

“  Id at 155-58.

*  Id. at 156.

% Id. at 80.

7 Seeid. at 167-68 (discussing diseconomies from having each practice group conduct its own contract

review).



39.  Dr. Frech admits that payors usually have to offer a higher price to get a majority
or more of physicians to participate in a contract.®

40.  Higher prices are especially important to attract physicians that are more sought
after and perceived to be of higher quality.*”

41.  Dr. Frech admits that, even where unit costs may be higher in a payor contract,
consumers may benefit because of lower utilization rates by physicians that decrease the total
cost of care.5°

42.  Dr. Frech admits that NTSP generates efficiencies and improves quality of care
thrpugh spillover from its risk contracts to the non-risk contracts that are the subject of this
adjudicative proceeding.”!

| 43.  NTSP’s maintaining continuity of personnel — in this case, the participating

physicians — is important to achieving these efficiencies.*

. I
I

% Id at 182-83.

Y Id. at202.

0 Seeid. at 109.

St Id. at 104-05, 110-17, 240-41.

2 Id. at 104-05.



45, ~ Dr. Frech admits that he has not defined any relevant market.**
46.  Dr. Frech admits that he has not calculated any concentration ratios.”

47.  Dr. Frech admits that, although he has done zip code analysis on physician

practices in other cases, he has not done that type of analysis in this case.*

48.  Dr. Frech admits that he has not performed any type of entry analysis in this
case.”’

49.  Dr. Frech admits that geographic markets tend to become larger the more
specialized the specialty.’

50.  Dr. Frech admits that the existenée of a significant population in eastern Tarrant
County (i.e., the Mid-Cities area) on the border of Dallas County would act to tie Dallas and
Tarrant Counties together.”

s I
____
52.  Dr. Frech admits that there can be significant crossovers of services between

specialties.®!

5% Exhibit 14 [Frech Deposition] at 120.

% Id at136.

% See id. at 134 (admitting that he has performed analysis in another lawsuit, but not this one).
7 Id at142.

% Id at 132-33.

¥ Id. at 130-31.

© I

6 Exhibit 14 [Frech Deposition] at 121-25.
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Respectfully submitted,

ry S. C. Huffman
illiam M. Katz, Jr.
Gregory D. Binns

Thompson & Knight L.L.P.
1700 Pacific Avenue, Suite 3300
Dallas TX 75201-4693
214.969.1700

214.969.1751 - Fax
gregory.huffman@tklaw.com
william.katz@tklaw.com

| gregory.binns@tklaw.com

Attorneys for North Texas Specialty
Physicians



CERTIFICATE OF SERVICE

I, Gregory D. Binns, hereby certify that on March 9, 2004, I caused a copy of the
foregoing document to be served upon the following persons:

Michael Bloom (via Federal Express and e-mail)
Senior Counsel

Federal Trade Commission

Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Barbara Anthony (via certified mail)
Director

Federal Trade Commission
Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Hon. D. Michael Chappell (2 copies via Federal Express)
Administrative Law Judge

Federal Trade Commission

Room H-104

600 Pennsylvania Avenue NW

Washington, D.C. 20580

Office of the Secretary (original and 2 copies via Federal Express)
Donald S. Clark

Federal Trade Commission

Room H-159

600 Pennsylvania Avenue NW

Washington, D.C. 20580

and by e-mail upon the following: Theodore Zang (tzang@ftc.gov) and Jonathan Platt
(iplatt@ftc.gov). :

Gregory D. Binns

007155 000034 DALLAS 1712367.1
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
)
North Texas Specialty Physicians, ) -Docket No. 9312
Respondent. )
: )
PROTECTIVE ORDER

GOVERNING DISCOVERY MATERIAL
For the purpose of protecting the interests of the parties and third parties in the above
captioned matter against improper use and disclosure of confidential ix_lformation submitted or
produced in connection with this matter:
| ITISHEREBY ORDERED THAT ihis Protective Order Governing Confidential Material

(“Protective Order”) shall govern the handling of all Discovery Material, as hereafter defined.

DEFINITIONS
1. “Matter” means the matter captioned In the Matter of North Texas Specialty Physicians,
Docket Number 9312, pending before the Federal Trade Commission, and all subsequent

appellate or other review proceedings related thereto.

2. “Commission” or “FTC” means the Federal Trade Commission, or any of its employees,
agents, attorneys, and all other persons acting on its behalf, excluding persons retained as

consultants or experts for purposes of this Matter.

3. “North Texas Specialty Physicians” means North Texas Specialty Physicians, a non-profit




corporation organized, existing, and doing business under and by virtue of the laws of Texas, with

its office principal place of business at 1701 River Run Road, Suite 210, Fort Worth, TX 76107.
4. “Party” means either the FTC or North Texas Specialty Physicians.
5. “Respondent” means North Texas Specialty Physicians.

6. “Outside Counsel” means the law firms that are couﬁsel of record for Respondent in this
Matter and their associated attorneys; or other persons regularly employed by such lz_zw firms,
including legal assistants, clerical staff, and information management personnel and te-mporary.
personnel retained by such law firm(s) to perform legal or clérical duties, or to provide logistical
litigation support with regard to this Matter; provided that any attorney associated with Qutside
Counsel shall not be a director, officer or employee of Respondent. The term Outside Counsel

does not include persons retained as consultants or experts for the purposes of this Matter.

7. “Producing Party” means a Party or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties. For purposes of Confidential Discovery
Material of a Third Party that either is in the possession, custody or control of the FTC or has
been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that

. originally prdvided the Confidential Discovery Material to the FTC. The Producing Party shall
also mean the FTC for purposes of any document or material prepared by, or on behalf of the

FTC.

8. “Third Party” means any natural person, partnership, corporation, association, or other

legal entity not named as a party to this Matter and their employees, directors, officers, attorneys




and agents.

9. “Expert/Consultant” means experts or other persons who are retained to assist Complaint

Counsel or Respondent’s counsel in preparation for trial or to give testimony at trial.

10. “Document” méans the complete original or a true, correct and complete copy and any
non-identical copies of any written or graphic matter, no matter how produced, recorded, stored
or reproduced, including, but not limited to, any writing, letter, envelope, telegraph meeting
minﬁte, e-mails, e-mail chains, memorandum, statément, affidavit, declaration, book, record,
survey, map, study, handwritten note, working paper, chart, index; tabulation, graph, tariff, tape,
data sheet, dafa processing card, printout, microfilm, index, computer readable media or other
electronically stored data, appointment book, diary, diary entry, calendar, desk pad, telephone
message slip, note of interview or communication or any other data compilation, including all
drafts of all such documents. “Document” also includes every writing, drawing, graph, chart,
photograph, phono record, tape, compact disk, video tape, and other data compilations from
which information can be obtained, and includes all drafts and all copies of every .such writing or

record that contain any commentary, notes, or marking whatsoever not appearing on the original. -

11. “Discovery Material” includes without limitation deposition testimony, deposition exhibits,
interrogatory responses, admissions, affidavits, declarations, documents produced pursuant to
compulsory process or voluntarily in lieu thereof, and any other documents or information
produced or given to one Party by another Party or by a Third Party in connection with discovery

in this Matter.




12. “Confidential Discovery Material” means all Discovery Material that is designated bya
Producing Party as confidential and that is covered by S'ec_tion 6(f) of the Federal Trade
Commission Act, 15 U.S.C. § 46(f), and Commission Rule of fractice §4.10(a)(2), 16 CF.R. §

-4.10(2)(2); or Section 26(c)(7) of the F ederal Rules of Civil Procedure and precedents thereunder.
Confidential Discovery Material shall include non-public commercial info-rmation, the disclosure
of which to Respondent or Third Parties would cause ‘substantial commercial harm or personal

- embarrassment to the disclosing party. The follo\ying is 2 nonexhaustive list of examples of
information that likely will qualify for treatment as Confidential biscovew Material: strategic
plans (involving pricing, marketing, research and development, product roadmaps, corporate
alliances, or mergers and acquisitions) that have not been fully implemented or revealed to the
public; trade secrets; customer-specific evaluations or data (e.g., prices, volumes, or revenues);
personnel files and evaluations; information subject to cénﬁdentiality or non-disclosure
agreements; propn"etary technical or engineering information; proprietary financial data or
projections; and proprietary consumer, customer or market research or analyses applicable to
current or firture market conditions, the disclosure of which could reveal Confidential Discovery

Material.

TERMS AND CONDITIONS OF PROTECTIVE ORDER
1. Discovery Material, or information derived therefrom, shall be used solely by the Parties

for purposes of this Matter, and shall not be used for any other purpose, including without
limitation any business or commercial purpose, except that with notice to the Producing Party, a
Party may apply to the Administrative Law Judge for approval of the use or disclosure of any

Discovery Material, or information derived therefrom, for any other proceeding. Provided,
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however, that in the event that the Party seeking to use Discovery Material in any other
proceeding is gfanted leave to do so by the Administrative Law Judge, it will be required to take

_ appropriate steps to preserve the confidentiality of such material. Additionally, in's-uch event, the
Commission.may only use or disclose Discovery Material as provided by (1) its Rules of Practice, '
Sections 6(f) and 21 of the Federal Trade Commission Act and any cases so construing them; and
(2) any other legal obligation imposed upon the Commission. The Parties, in conducting
discovery from Third Parties,h shall attach to such discovery requests a copy of this Protective

Order and a cover letter that will apprise such Third Parties of their rights hereunder. -

2. This paragraph concerns the designation of material as “Confidential” and “Restricted

Confidential, Attorney Eyes Only.”
(@ Designation of Documents as CONFIDENTIAL - FTC Docket No. 9312.

Discovery Material may be designated as Confidential Discovery Material by Producing
Parties by placing on or affixing, in such manner as will not interfere with the legibility thereof, the
notation “CONFIDENTIAL - FTC Docket No. 9312” (or other similar notation containing a
reference to this Matter) to the first page of a document containing such Confidential Discovery
Material, or, by Parties bs' instructing the court reporter to denote each page of a transcript
containing such Confidential Discovery Material as “Confidential.” Sucil designations shall be
made within fourteen days from the initial production or deposition and constitute a good-faith
representation by counsel for the Party or Third Party maki‘ng the designations that the document

constitutes or contains “Confidential Discovery Material.”




() Designation of Documents as “RESTRICTED CONFIDENTIAL,

ATTORNEY EYES ONLY - FTC Docket No. 9312.”

In ofder to permit Producing Parties to provide additional protection for a limited number
of documents that contain highly sensitive commercial information, Producing Parties may
designate documents as “Restricted Confidential, Attorney Eyes Only, FTC Docket No. 93 12”7 by
placing on or affixing such legend on each page of the document. It is anticipated that documents
to be designated Restricted Confidential, Attorney Eyes Only may include certain marketing plans,
sales forecasts, business plans, the financial terms of contracts, operating plans, pricing and co.st
data, price tern.w, analyses of pricing or @mpeﬁﬁon information, and limited proprietary
personnel information; and that this particularly restrictive designation is to be utilized for a

‘limited number of documents. Documents designateci Restricted Confidential, Attorney Eyes
Only may be disclosed to Outside Counsél, other than an individual attorney related by blood or
marriage to a director, officer, or employee or Respondent; Complaint Counsel; and to
Experts/Consultants (paragraph 4(c), hereof). Such materials may not be disclosed to
Experts/Consultants or to witnesses or deponents at trial or deposition (paragraph 4(d) hereof),
except in accordance with subsection (c) of this paragraph 2. In all other respects, Restricted
Confidential, Attorney Eyes Only material shall be treated as Confidential Discovery Material and
all references in.this Protective Order and in the exhibit hereto to Confidential Discovery Material

shall include documents designated Restricted Confidential, Attorney Eyes Only.

(©)  Disclosure of Restricted Confidential, Attorney Eyes Only Material To Witnesses

or Deponents at Trial or Deposition.




If any Party desires to disclose Restricted Confidential, Attorney Eyes Only material to
witnesses or deponents at trial or deposition, the disclosing Party shall notify the Producing Party
. of its desire to disclose such material. Such notice shall identify the specific individual to whom
the Restricted Confidential, Attorney Eyes Only material is to be disclosed. Such identification
shall include, but not be limited to, the full name and professional address aﬁd/or affiliation of the
identi_ﬁed individual. The Producing Party may object to the disclosure of the Restricted
Confidential, Attorney Eyes Only material within five business days of receiving notice of an
intent to disclose the Restricted Confidential, Attorney Eyes Only material to an individual by
providing the disclosing Party with a written statement of the reasons for objection. If the
Producing Party timely objects, the disclosing Party shall not disclose the Restricted Confidential,
Attorney Eyes Only material to the identified mdiﬁduaL absent a written agreement with the
Producing Party, order of the Administrative Law Judge or ruling on appeal. The Producing
Party lodging an objection and the disclosing Party shall meet and confer in good faith in an
attempt to determine the terms of disclosure to the identified individual. If at the end of five
business days of negotiating the parties have not resolved their .diﬂ'erences or if counsel determine
in good faith that negotiations have failed, the disclosing Party may make written application to
‘the Administrative Law Judge as provided by paragraph 6(b) of this Protective Order. If the
Producing Party does not object to the disclosure of Restricted Confidential, Attorney Eyes Only
matenal to the 1dent1ﬁed individual within ﬁve business days, the dlsclosmg Party may disclose the

Restncted Conﬁdentlal, Attomey Eyes Only material to the identified individual,

@ Disputes Concerning Designation or Disclosﬁre of Restricted Confidential,

Attomey Eyes Only Material.




Disputes concefning the designation or disclosure of Restricted Confidential, Attorney

Eyes Only material shall be resolved in accordance with the provisions of paragraph 6.
(e) No Presumption or Inference.

No presumption or other inference shall be drawn that material designated Restricted

Confidential, Attorney Eyes Only is entitled to the protections of this paragraph.
(®  DueProcess Savings Clause.

Nothing herein shall be used to argue that a Party’s right to attend the trial of, or other
proceedings in, this Matter is affected in any way by the designation of material as Restricted

Contfidential, Attorney Eyes Only.

3. All documents heretofore 6btained by the Commission through con-lpulsory process or
volunta‘.n'ly from any Party or Third Party, regardless of whether designated confidential by the |
Party or Third Party, and transcripts of any ix;vestigational hearings, interviews and depositions,
that were obtained during the pre-complaint stage of this Matter shall be treated as
“Conﬁdentlal,” in accordance with paragraph 2(a) on page five of this Order. Furthermore,
Complamt Counsel shall within five business days of the eﬁ'ectlve date of this Protectlve Order,
provide a copy of this Order to all Parties or Third Parties from whom the Commission obtained
documents during the_ pre-Complaint investigation and shall notify thé_se Parties and Third Pa{ﬁes

that they shall have thirty days from the effective date of this Protective Order to determine

whether their materials qualify for the higher protection of Restricted Confidential, Attorney Eyes -

Only and to so designate such documents,

sl



4. Confidential Discovery Material shall not, directly or indirectly, be disclosed or otherwise

provided to anyone except to:

€)) Complaint Counsel and the Commission, as permitted by the Commission’s Rules

of Practice;

(b) Outside Counsel, other than an individual attorney related by blood or marriage to

a director, officer, or employee or Respondent;
(© Experts/Consultants (in accordance with paragraph 5 hereto);
@ witnesses or deponents at trial or deposition;
(e) the Administrative Law Judge and personnel assisting him;
® court reporters and deposition transcript reporters;

(2 judges and other court personnel of any court having jurisdiction over any appeal

proceedings involving_ this Matter; and

(h) any author or recipient of the Confidential Discovery Material (as indicated on the.
face of the document, record or material), and any individual who was in the direct chain of

supervision of the author at the time the Confidential Discovery Material was created or received.

5. Confidential Discovery Material, including material designated as “Confidential” and
“Restricted Confidential, Attorney Eyes Only,” shall not, directly or indirectly, be disclosed or

otherwise provided to an Expert/Consultant, unless such Expert/Consultant agrees in writing:

9




@ to maintain such Confidential Discovery Material in locked rooms or locked

cabinet(s) when such Confidential Discovery Material is not being reviewed;

() to return such Confidential Discovery Material to Complaint Counsel or

Respondent’s Outside Counsel, as appropriate, upon the conclusion of the Expert/Consultant’s

assignment or retention or the conclusion of this Matter;

© to not disclose such Confidential Discovery Material to anyone, except as

permitted by the Protective Order; and

(d) to use such Confidential Discovery Material and the information contained therein”
solely for the purpose of rendering consulting services to a Party to this Matter, including

providing testimony in judicial or administrative proceedings arising out of this Matter,

6. This paragraph governs the procedures for the following specified disclosures and

challenges to designations of confidentiality.
(a) Challenges to Confidentiality Designations.

If any Party seeks to challenge a Producing Party’s desiggation of material as Confidential
Discovery Material or any other restriction contained within this Protective Order, the challenging
Party shall notify the Producing Pmt;r and all Parties to this action of the challenge to such
designation. Such notice shall identify with specificity (i.e., by document control numbers,
deposition transcript page and line reference, or other mmeans sufficient to locate easily such

materials) the designation being challenged. The Producing Party may preserve its designation

10




within five busines-s days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties to this apﬁon with a Wﬁtten statement of the reasons for the
designation. Ifthe Producing Party timely preserves its rights, the Parties shall continue to treat
the challenged material ag Confidential Discovery Material, absent a written agreement with the
Producing Party or order of the Administrative Law Judge. The Producing Party, preserving its
rights, and the challenging Party shall méet a:nd confer in good faith in an attempt to negotiate
changes to any challenged designation. If at the end of five business days of negotiating the
parties have not resolved their differences or if counsel determine in good faith that negotiations
have failed; the challenging Party may make written application to the Administrative Law Judge
as prc;vided by paragraph 6(b) of this Protective Order. If the Producing Party does not preserve
its rights within five business days, thé challenging Party may alter the designation as contained in
the notice. The challenging Party shall notify the Producing Party and the other Parties to this

action of any changes in confidentiality designations.

Regardless of confidential designation, copies of published magazine or newspaper
articles, excerpts from published books, publicly available tariffs, and public documents filed with
the Securities and Exchange Commission or other governmental entity may be used by any Party

without reference to the procedures of this subparagraph,
®) Resolution of Disclosure or Confidentiality Disputes.

If negotiations under subparagraph 6(a) of this Protective Order have failed to resolve the
issues, a Party seeking to disclose Confidential Discovery Material or challenging a confidentiality

designation or any other restriction contained within this Protective Order may make written
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application to the Administrative Law Judge for relief. Such application shall be served on the
Producing Party and the other Party, and be accompanied by a certification that the meet and
confer obligations of this paragraph have been met, but that good faith negotiations ilave failed to
resolve outstanding issues. The Producing Party and any other Parties shall have five business
days to respond to the application. While an application is pending, the Parties shall maintain the
pre-application status of the Confidential Discovery Material. Nothing in this Protective Order
shall create a presumption or alter the burden of persuading the Adrﬁinistrative Law Judge of the

proprietary of a requested disclosure or change in designation.

7. Confidential Discovery Material shall not be disclosed to any person described in ‘
subparagraphs 4(c) and 4(d) of this Protecti.ve Order until such person has executed and
transmitted to Respondent’s counsel or Complaint Counsel, as the case may be, a declaration or
declarations, as applicable, in.the form attached hereto as Exhibit “A,” which is incorporated
herein by reference. Respondent’s counsel and Complaint Counsel shé.ll maintain a file of all such
declarations for the duration of the litigation. Confidential Discovery Material shall not be copied
or reproduced for use in this Matter except to the extent such copying or reproduction is
reasonably necessary to the conduct of this Matter, and all such copies or reproductions shall be
subject to the terms of this Protective Order. If the duplication brocess by which copies or
reproductions of Confidential Discovery Material are made does not preserve the confidentiality
designations that appear on the original documents, all such copies or reproductions shall be

stamped “CONFIDENTIAL — FTC Docket No. 9312.”

8. The Parties shall not be obligat_ed to challenge the propriety of any designation or
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treatment of information as confidential and the failure to do so promptly shall not preclude any
subsequent objection to such designation or treatment, or any motion seeking permission to
disclose such material to ;zers'ons not referred to in paragraph 4. If Confidential Discovery
Material is produced without the legend attached, such document shall be treated as Confidential
from the time the Producing Party advises Cqmplaint Counsel and Respondent’s counsel in
‘writing that such material should be so designated and provides all the Parties with an
appropriately labeled replacement. The Parties shall return promptly or destroy the unmarked

documents.

9. Ifthe FIC: (a) receives a discovery request that may require the discl.osure by it ofa
Third Party’s Confidential Discovery Material; or (b) intends to or is required to disclose,
voluntarily or involuntarily, a Third Party’s Confidential Discovery Material (whether or not such
disclosure is in response to a discovery request), the FTC promptly shall notify the Third Party of
either receipt of such requést or its\ intention to disclose such material. Such notification shall be
in writing and, if not otherwise done, sent for receipt by the Third Pa.ny at least five business days
before production, and shall include a copy of this Protective Order and a cover letter that will

apprise the Third Party of its rights hereunder.

10. If any person receives a discovery request in another proceeding that may require the
- disclosure of a Producing Party’s Confidential Discovery Material, the subpoena recipient
promptly shall notify the Producing Party of receipt of such request. Such notification shall be'in

writing and, if not otherwise done, sent for receipt by the Producing Part at least five business

~ days before production, and shall include a copy of this Protective Order and a cover letter that
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will apprise the Producing Party of its rights hereunder. The Producing Party shall be solely
responsible for asserting any objection to the requested production. Nothing herein shall be

constfued as requiring the subpoena recipient or anyone else covered by this Order to challenge or

‘appeal any such order requiring production of Confidential Discovery Matéﬁal, or to subject itself

to any. penalties for noncompliance with any such order, or to seek any relief from the

Administrative Law Judge or the Commission.

11. This Order governs the disclosure of information during the course of discovery and does
not constitute an in camera order as provided in Section 3.45 of the Commission’s Rules of

Practice, 16 CF.R. § 3.45.

12. Nothing in this Protective Order shall be construed to conflict with the provisions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 57b-2, or with

Rules 3.22, 3.45 or 4.11(b)-(e), 16 CFR. §§ 3.22, 3.45 and 4.11(b)(e)

Any Party or Producing Party may move at any time for in camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the extent
necessary for proper disi:osition of the Matter. An ap'plication for in camera treatment must meet
the standards Set forthin 16 C.F.R. § 3.45 and explained in Iz re Dura Lube Corp., 1999 FTC
LEXIS 255 (D_ec. 23, 1999) and In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157

(Nov. 22, 2000) and 2000 FTC LEXIS 138 (Sept. 19, 2000) and must be supported by a

! The right of the Administrative Law Judge, the Commission, and reviewing courts to
disclose information afforded in camera treatment or Confidential Discovery Material, to

. the extent necessary for proper disposition of the proceeding, is specifically reserved
pursuant to Rule 3.45, 16 CF.R. § 3.45.
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declaration or affidavit by a person qualified to explain the nature of the documents.

13. At the conclusion of this Matter, Respondent’s counsel shall return to the Producing
Party, or destroy, all originals and copies of documents and all notes, memoranda, or other papers

containiﬁg Confidential Discovery Material which have not been made part of the public record in

this Matter. Complaint Counsel shall dispose of all documents in accordance with Rule 4.12,

16 CFR. § 4.12.

14. The provisions of this Protective Order, insofar as they restrict the communication and use

" of Confidential Discovery Material shaﬂ, without written permission of the Producing Party or

further order of the Administrative Law Judge hearing this Matter, continue to be binding after

the conclusion of this Matter.

15. This Protective Order shall not apply to the disclosure by a Producing Party or its Counsel

" of such Producing Party’s Confidential Discovery Material to such Producing Party’s employees,

agents, former employees, board members, directors, and officers.

16. The production or disclosure of any Di_sco'very Material made after entry of this Protective
Order which a Producing Party claims was inadvertent and should not have been produced or
disclosed because of a privilege will not automatically be deemed to be a waiver of any privilege
to which the Producing Party would have been entitled had the privileged Discovery Material not
inadvertently been produced or disclosed. In the event of such claimed inadvertent production or

disclosu;e, the following procedures shall be followed:

(@)  The Producing Party may request the return of any such Discovery
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Material within twenty days of discoveripg that it was inadvertently produced or disclosed (or
inadvertently produced or disclosed without redacting the privileged content). A request for the
return of any Discovery Material shall identify the specific Discovery Material and the basis for
a;sserting that the specific Discovery Material (or portions thereof) is subject to the attorney-client
privilege or the work product doctrine and the date of discovery that there had been an

inadvertent production or disclosure.

(b)  IfaProducing Party requests the return, pursuant to this paragraph, of any
such Discovery Material from another Party, the Party to whom the request is made shaﬁ return
immediately to the Producing Party all copies of the Discovery Material within its possession,
custody, or control—including all copies in the possession of experts, consultants, or others to
whom the Discm./ery Material was provided—unless the Party asked to return the Discovery
Material in good faith reasonably believes that the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (ii) the
inadequacy of any explanations provided by the Producing Party, and shall not be based on an
argument that production or disclosure of the Discovery Material waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matter, the

_ Producing Party shall substitute a redacted version of ’;he Discovery Material at the time of

making the request for the return of the requested Discovery Material.

(c)  Should the Party contesting the request to return the Discovery Material
pursuant to this paragraph decline to return the Discovery Material, the Producing Party seeking

return of the Discovery Material may thereafter move for an order compelling the return of the
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Discovery Material. In any such motion, the Producing Party shall have the burden of showing

that the Discovery Material is privileged and that the production was inadvertent.

17. Entry of the foregoing Protective Order is without prejudice to the right of the Parties or
Third Parties to apply for further protective orders or for modification of any provisions of this

" Protective Order.

ORDERED: o C{iM
- D. Michael Chappe'lf
Administrative Law Judge

Date: October 16, 2003
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

North Texas Specialty Physicians, Docket No. 9312

Respondent.

L T S N

DECLARATION CONCERNING PROTECTIVE
ORDER GOVERNING DISCOVERY MATERIAL

I, [NAME], hereby declare and certify the following to be true:
1. [Statement of employment]

2. 1have read.the “Protective Order Governing Discovery Material” (“Protective Order”)
issued by Administrative Law Judge D. Michael Chappell on October 16, 2003, in connection
with the above-captioned matter. I understand the restrictions on my use of any Confidential
Discovery Material (as this term is used in the Protective Order) in this action and I agree to abide
by the Protective Order.

3. Tunderstand that the restrictions on my use of such Confidential Discovery Material
inchude:

a. that I will use such Confidential Discovery Material only for the purposes of
preparing for this proceeding, and hearing(s) and any appeal of this proceeding and
for no other purpose;

b. that I will not disclose such Confidential Discovery Material to anyone, except as
permitted by the Protective Order; and

c. that upon the termination of my participation in this proceeding I will promptly
return all Confidential Discovery Material, and all notes, memoranda, or other
papers containing Confidential Discovery Material, to Complamt Counsel or
Respondent’s counsel, as appropriate.




4. Yunderstand that if T am receiving Confidential Discovery Material as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery Material also include the duty and obligation:

a. to maintain such Confidential Discovery Material in locked room(s) or locked
cabinet(s) when such Confidential Discovery Material is not being reviewed,

b.  toreturn such Confidential Discovery Material to Complaint Counsel or
Respondent’s Outside Counsel, as appropriate, upon the conclusion of my
assignment or retention; and

C. to use such Confidential Discovery Material and the information contained therein
- solely for the purpose of rendering consulting services to a Party to this Matter,
including providing testimony in judicial or administrative proceedings arising out
of this Matter.

5. .1 am fully aware that, pursuant to Section 3.42(h) of the Commission’s Rules of Practice,

16 CF.R. § 3.42(h), my failure to comply with the terms of the Protective Order may constitute
contempt of the Commission and may subject me to sanctions imposed by the Commission.

Date:

Full Name [Typed or Printed]

Signature
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This Exhibit is not included in the
public version of this document.
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UNITED STATES OF AMERICA S
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Timothy J. Muris, Chairman
' Mozelle W. Thompson
Orson Swindle
Thomas B. Leary
Pamela Jones Harbour

)

In the Matter of )

R )
NORTH TEXAS ) Docket No. 9312

SPECIALTY PHYSICIANS, ) .

)

a corporation. )

)

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act, as amended,. 15 U.S.C.
§ 41 et seq., and by virtue of the authority vested in it by said Act, the Federal Trade '
Commission, having reason to believe that North Texas Specialty Physicians has violated Section
5 of the Federal Trade Commission Act, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest, hereby issues this Complamt
stating its charges in that respect as follows: ‘ --.»

RESPONDENT

PARAGRAPH 1: Respondent North Texas Specialty Physicians (hereinafter “NTSP”) is a non-
profit corporation, organized, existing, and doing business under and by virtue of the laws of
Texas, with its office and principal place of business at 1701 River Run Road, Suite 210, Dallas,
Texas 76107. .

JURISDICTION

PARAGRAPH 2: NTSP was formed by physicians to facilitate the physicians’ contract_ing with
health insurance firms and other third-party payors (collectively, “payors™) for the provision of
medical services. At all times relevant to this Complaint, participating physicians of NTSP have
been engaged in the busifiess of providing medical care for a fee. Except to the extent that
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competition has been restrained as alleged herein, patticipating physicians of NTSP have been,
and are now, in competition with each other for the-provision of physician services.

PARAGRAPH 3: While NTSP isa memberless corporation under state law, it was founded by,
is controlled by, and carries on business for the pecuniary benefit of its participating physicians.
Accordingly, the participating physicians are “members” of NTSP, and NTSP therefore is a
“corporation,” as those terms are used in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

PARAGRAPH 4: The general business practic&' of NTSP, including the acts and practices
herein alleged, are in or affecting “commerce” as defined in the Federal Trade Commission Act,
as amended, 15 U.S.C. § 44. '

OVERVIEW OF MARKET AND PHYSICIAN COMPETITION

PARAGRAPH 5: NTSP has approximately 600 participating physicians licensed to practice R RO
medicine in the State of Texas who are engaged in the business of providing professional :
services to patients in the Dallas-Fort Worth metropolitan area, mostly in Fort Worth and the
“Mid Cities” (collectively, the “Fort Worth area”). -

PARAGRAPH 6: Physicians often contract with payors to establish the terms and conditions,
including price terms, under which such physicians will render services to the payors’
subscribers. Physicians entering into such contracts often agree to lower compensation to obtain
access to additional patients made available by the payors’ relationship with insureds. These
contracts may reduce payors costs, enable them to lower the price of insurance, and reduce out-
of-pocket medical expenditures by subscribers to the payors’ health insurance plans.

PARAGRAPH 7: Absent agreements among competing physicians on the ‘terms, including
-price, on which they will provide services to subscribers or enrollees in health care plans offered
or provided by payors, competing physicians decide individually whether to enter into contracts
with payors to provide services to their subscribers or enrollees, and what prices they will accept

pursuant to such contracts. ' -

PARAGRAPH 8: Medicare’s Resource Based Relative Value Scale (“RBRVS”) is a system
used by the United States Centers for Medicare and Medicaid Services to determine the amount
to pay physicians for the services they render to Medicare patients. The RBRVS approach
provides a method to determine fees for specific services. In general, it is the practice of payors
in the Fort Worth area to make contract offers to individual physicians or groups at a fee level
specified in the RBRVS, plus a markup based on some percentage of that fee (e.g., “110% of
2001 Tarrant County RBRVS™). : :

7
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PARAGRAPH 9: To be competitively marketable in the Fort Worth area, a payor’s health

_ insurance plan must include in its physician network a large number of primary care physicians
and specialists who practice in the Fort Worth area. Many of the primary care physicians and
specialists who practice in the Fort Worth area are participating physicians of NTSP.

PARAGRAPH 10: Competing physicians sometimes use a “messenger” to facilitate the
establishment of contracts between themselves and payors in ways that do not constitute or
facilitate an unlawful agreement on fees and other competitively significant terms. Such an
arrangement, however, will not avoid horizontal agreement if the “messenger” or another agent
negotiates fees and other competitively significant terms on behalf of the participating
physicians, or facilitatés the physicians’ coordinated responses to contract offers by, for example,
electing not to convey a payor’s offer to them based on the agent’s, or the participants’, opinion
on the appropriateness, or lack thereof, of the offer. ) :

'RESTRAINT OF TRADE

PARAGRAPH 11: NTSP’s participating physicians, including the members of its Board of
Directors, constitute numerous discrete economic interests. The conduct of NTSP constitutes
combined or concerted action by its participating physicians. '

PARAGRAPH 12: NTSP, acting as a combination of ;:ompeting physicians, andin
combination with physicians and other physician organizations, has restrained competition
among its participating physicians by, among other things:

A facilitating, negotiating, entering into, and implementing agreemenfs among its
* participating physicians on price and other competitively significant terms;

B.. refusing or threatening to refuse to deal with payors except on collectively agreed-
upon terms; and ' ' :

" C..  negotiating fees and other competitively significant terms in payor contracts for
" NTSP’s participating physicians, and refusing to submit payor offers to
participating physicians unless and until price and other competitively significant
terms conforming to NTSP’s contract standards have. been negotiated.

FORMATION AND OPERATION OF NTSP

PARAGRAPH 13: NTSP was organized in November 1995 as a nonprofit corporation. Its
initial Board of Directors, composed of three participating physicians, was established in NTSP’s
Certificate of Incorporation. Pursuant to NTSP’s By-Laws, successor Board members are elected
from among the participating physicians for three-year terms by the members of each of NTSP’s
sections, which are orgarized by medical specialty. NTSP is funded through fees paid by
physicians on first becoming participating physicians and through its receipt, pursuant to its

3 -
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physician participation agreements, of a stated percentage of the fees paid by payors to
participating physicians pursuant to certain NTSP-payor contracts. NTSP. p-re_s_ently is composed
of approximately 600 physicians, some 130 of whom are primary care physicians..

PARAGRAPH 14: Pursuant to a few of NTSP’s contracts with payors, some of the NTSP

. physicians who participate in the arrangement share financial risk, for example, through the
provision of services at an agreed capitated rate. However, pursuant to the great majority of
NTSP’s contracts with payors, those NTSP physicians who participate in the arrangement do not
share any financial risk, each physician typically receiving a specified fee for-each service
provided. Wheéreas only about one-half of NTSP’s participating physicians—and few if any -
primary care providers—participate in any risk-sharing arrangements, substantially all of NTSP’s
participating physicians participate in some non-risk contracts. With respect to these non-risk
contracts, NTSP often has sought to negotiate for, and often has obtained, higher fees and other
more advantageous terms than its individual physicians could obtain by negotiating individually
‘with payors. '

PARAGRAPH 15: Physicians seeking to participate in NTSP-payor contracts apply for
participating physicianship. A physician becomes a participating physician by entering into a
“North Texas Specialty Physicians Physician Participation Agreement” with NTSP, granting to
NTSP authority to arrange for his or her services to be provided to persons covered by payors
pursuant to agreements between NTSP and the payors. Each physician covenants that he or she -
will forward to NTSP for further handling payor offers the physician receives, and will refrain
from pursuing any such offer until NTSP notifies the physician that it is permanently
discontinuing negotiations with the payor. If, and only if, NTSP approves and enters into an
agreement with a payor, NTSP then forwards the agreement to its participating physicians, who
then may elect to participate (or not) in the payor’s offer.

NISP’S ILLEGAL ACTS AND PRACTICES ..

PARAGRAPH 16: NTSP has engaged in various acts and practices, as more fully described
subsequently, that unlawfully restrain competition among NTSP’s participating physicians.
NTSP has undertaken these acts and practices with the knowledge of its Directors and other
participating physicians, and often at their explicit instruction. -

PARAGRAPH 17: NTSP periodically polls its participating physicians, asking each to disclose
the minimum fee, typically stated in terms of a percentage of RBRVS, that he or she would
accept in return for the provision of medical services pursuant to an NTSP-payor agreement. In
conformity with its agreement with its participating physicians, NTSP then calculates the mean,
median, and mode (“averages™) of minimum acceptable fees reported by its physicians. NTSP
then reports these measures back to its participating physicians, confirming te the participating
physicians that these averages will constitute the minimum fees that NTSP will entertain as the
basis of any contract with a payor. Such interchanges of prospective price information among
otherwise competing physicians reduce price competition among those physicians, and enable the
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participating physicians, acting through NTSP and otherwise, to price their services
interdependently to achieve supra-competitive prices.

PARAGRAPH 18: Sometimes when NTSP begins discussions with a payor regarding a possible
contract for the provision of services by NTSP’s participating physicians, NTSP informs the

~ payor that its physicians have established fee minimums for NTSP-payor agreements, identifies

those fee minimums (the poll averages referred to in the preceding 'Paragmph), and states that
NTSP will'not cnter into or otherwise forward to its participating physicians any payor offer that
does not satisfy those fee minimums. - )

PARAGRAPH 19: In other instances, payors have proposed to NTSP agreements, or.
amendments to existing agreements, for the services of its participating physicians that included
proposed fee schedules that did not satisfy the NTSP physicians’ fec minimums. NTSP has then
advised the payors of NTSP’s established fee minimums and told the payors to resubmit their
proposals with fee schedules that satisfy those minimums, or otherwise actively bargained with
payors as to fees to be paid NTSP’s participating physicians. As aresult, payors sometimes have
either submitted new offers with higher fees or accepted the higher fees pressed on them by
NTSP on behalf of its physicians. '

PARAGRAPH 20: In at least one instance, NTSP, at the explicit dictate of its Directors, sought -
instruction from its participating physicians as to the disposition of a payor offer that already had
been made. NTSP wrote to its participating physicidns, remindinig them of their previously
agreed-to minimums and noting that the specified payor’s offer approximated those minimums as
to some of its medical insurance plans, but fell materially below those minimums as to other
plans. NTSP then asked each of its participating physicians to respond to a poll by indicating the

" minimum fees, again typically stafed_ in terms of a percentage of RBRVS, that he or she would
‘accept in retumn for the provision of medical services to the specific payor’s subscribers. When

NTSP calculated the average minimum fees that its participating physicianswwould accept to
contract with that payor, it found that the participating physicians collectively would not accept
fees lower than the previously established minimums. It then rej ected the payor’s offer and
explicitly refused to forward the offer to any of its participating physicians, whether or not the -
proposed fees were above any given physicians’ stated minimum acceptable fees. Following
refusals by NTSP to forward the proposed contract to its participating physicians and several
communications between NTSP and its participating physicians attacking the payor’s fee
proposal as “below market,” the payor increased its proposed fees to the NTSP fee minimums.
Only then did NTSP enter into a contract with the payor and forward the agreement to its
participating physicians, affording them the option to participate (or not) in the payor’s offer.

PARAGRAPH 21: In addition, while seeking to negotiate fees on behalf of its participating
physicians, NTSP has discouraged and prevented payors and participating physicians from
negotiating directly with one another. In at least one instance, after NTSP fee negotiations with a
payor broke down, NTSP orchestrated the simultaneous withdrawal of NTSP physicians from an
arrangement pursuant to which numerous NTSP participating physicians had provided medical
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services to the payor’s subscribers through another physician organization with which NTSP had
contracted. This increased the pressure on the payor to contract for the services of NTSP’s
participating physicians through NTSP, at higher proposed fees. The payor ultimately yielded to
that pressure and contracted with NTSP and its physicians at increased fee levels.

LACK OF SIGNIFICANT .EFFICIENCIES

PARAGRAPH 22: The acts and practices described in Paragraphs 16 through 21, including
NTSP’s negotiation of fees and other competitively significant terms of contracts under which
each physician is paid on a fee-for-service basis, have not been, and are not, reasonably related to
any efficiency-enhancing integration. With respect to these contracts, NTSP’s participating
physicians do not share substantial financial risk and are not otherwise integrated in ways that
would create the potential for increased quality and reduced cost of medical care that the

* physicians provide to patients. '

ANTICOMPETITIVE EFFECTS
PARAGRAPH 23: NTSP’s acts and practices as described herein have had, or teﬁd to have, the

effect of restraining trade unreasonably and hindering cornpetition in the provision of physician
services in the Fort Worth area in the following ways, among others:-

A price and other forms of competition among NTSP’s participating physicians were
unreasonably restrained; -

B. prices for physician services were increased; and

C. health plans, employers, and individual consumers were deprived of the benefits

- of competition among physicians. W

PARAGRAPH 24: The combination, conspiracy, acts, and practices described above constitute
unfair methods of competition in violation of Section 5 of the Federal Trade Commission Act,

15 U.S.C. § 45. Such combination, conspiracy, acts, and practices, or the effects thereof, are
continuing and will continue or recur in the absence of the relief herein requested.

NOTICE

" Notice is hereby given to the Respondent that the sixteenth day of January, 2004, at
10:00 a.m. o'clock, or such later date as determined by an Administrative Law Judge of the
' Federal Trade Commission, is hereby fixed as the time and Federal Trade Commission offices,
600 Pennsylvania Avenue, N.W., Room 532, Washington, D. C. 20580, as the place when and
where a hearing will be had before an Administrative Law Judge of the Federal Trade
~ Commission, on the charges set forth in this Complaint, at which time and place you will have
the right under the Federal Trade Commission Act to appear and show cause why an Order
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should not be entered requiring you to cease and desist from the violations of law charged in this
Complaint. | :

You are notified that the opportunity is afforded you to file with the Commission an
answer to this Complaint on or before the twentieth (20th) day after service of it upon you. An
. answer in which the allegations of the Complaint are contested shall contain a concise statement
‘of the facts constituting each ground of defense; and specific admission, denial, or explanation of

cach fact alleged in the Complairit or, if you are without knowledge thereof;, a statement to that
effect. Allegations of the Complaint not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the Complaint, the answer
shall consist of a statement that you admit all of the material allegations to be true. Such an
answer shall constitute a waiver of hearings as to the facts alleged in the Complaint, and together
with the Complaint will provide a record basis on which the Administrative Law Judge shall file
an initial decision containing appropriate findings and conclusions and an appropriate Order

disposing of the proceeding. In such answer you may, however, reserve the right to submit
proposed findings and conclusions under Section 3.46 of the Commission's Rules of Practice for
Adjudicative Proceedings and the right to appeal the initial decision to the Commisston under
Section 3.52 of said Rules.

Failure to answer within the time above provided shall be deemed to constitute a waiver
of your right to appear and contest the allegations of the Complaint and shall authorize the |
Administrative Law Judge, without further notice to you, to find the facts to be as alleged in the
Complaint and to enter an initial decision containing such findings, appropriate conclusions, and
Order. '

The Administrative Law Judge will schedule an initial prebearing sciieduling conference
to be held not later than 14 days after the last answer is filed by the Respondent. Unless
otherwise directed by the Administrative Law Judge, the scheduling conference and further
proceedings will take place at the Federal Trade Commission, 600 Pennsylvania Avenue, N.W.,
Room 532, Washington, D. C. 20580. Rule 3.21(a) requires a meéting of the parties’ counsel as
early as practicable before the prehearing scheduling conference, and Rule 3.31(b) obligates
counsel for each party, within 5 days of receiving Respondent’s answer, to make certain initial
disclosures without awaiting a formal discovery request. o
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NOTICE OF CONTEMPLATED RELIEF

Should the Commission concludé from the record developed in any adjudicative

proceeding in this matter that Respondent North Texas Specialty Physicians (“NTSP”) is in
violation of Section 5 of the Federal Trade Comymission Act as alleged in the Complaint, the
Commission may order such relief as is supported by the record and is necessary and appropriate,
including, but not limited to:

1.

An Order to cease and desist from entering into, adhering to, participating in,
maintaining, organizing, implementing, enforcing, or otherwise facilitating any
combination, conspiracy, agreement, or understanding between or among any physicians:
(a) to negotiate on behalf of any physician with any payor; (b) to deal, refuse to deal, or
threaten to refuse to.deal with any payor; (c) regarding any term, condition, or
requirement upon which any physician deals, or is willing to deal, with any payor,
including, but not limited to, price terms; or (d) not to dealindividually with any payor, or
not to deal with any payor through any arrangement other than NTSP. :

An Qfdcr to cease and desist from exchanging or facilitating in any manner the exchange
or transfer of information among physicians concerning any physician’s willingness to
deal with 2 payor, or the terms or conditions, including price terms, on which the
physician is willing to deal. ’

An Order to cease and desist from attempting to engage in any action prohibited by
Paragraphs 1 or 2, above.

- An Order to cease and desist from 'encouraging, suggesting, advising, pressuring,

inducing, or attempting to induce any person to engage in any action‘that would be
prohibited by Paragraphs 1-3, above. ' ’

A requirement that, for a period of five (5) years, NTSP notify the Commission prior to
entering into any arrangement with any physicians under which NTSP would act as a
messenger, or as an agent, on behalf of those physicians.

An Order requiring NTSP.to tenminate, without penalty or charge, and in compliance with
any applicable laws, any contract that it has entered into with any payor since J anuary 1,
1998. : :

An Order to cease and desist from engaging in, attempting to engage 1n, or encouraging
others to engage in illegal horizontal agreements with competitors. - -

Any other provision appropriate to correct or remedy the anticompetitive practices
engaged in by NTSP. ‘ ' ‘
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9. A requirement that NTSP distribute a copy of the Order and Complaint, within thirty (30)
days after the Order becomes final, to: (a) each physician who is participating, or has
participated, in NTSP since January 1, 1998; (b) each officer, director, or manager, and
each cmployee who has or had any responsibility regarding NTSP’s physician networks;
and (c) each payor that NTSP has contacted, or been contacted by, since January 1, 1998,
regarding contracting for the provision of physician services.

10. A requirement that for five (5) years after the Order becomes final, NTSP distribute a
copy of the Order and Complaint, within thirty (30) days of the event triggering this
requirement, to: (a) each newly participating physician in NTSP; (b). each person who -

~ becomes an officer, director, or manager, or an employee who has any responsibility
regarding NTSP’s physician networks; and (c) each payor that NTSP contacts, or is
contactéd by, regarding contracting for the provision of physician services.

11.  Arequirement that for five (5) years after the Order becomes final, NTSP annually
publish a copy of the Order and the Complaint in an official report or newsletter sent to
all physicians who participaie in NTSP, and on any website maintained by or for NTSP,
with such prominence as is given fo regularly featured articles.

12.  Requirements that NTSP file periodic compliance reports with the Commission, notify
the Commission of any changes that may affect compliance obligations, and pennit
~ Commission representatives prompt access to NTSP documents and personnel for the
purpose of determining or securing compliance with this Order.

. WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission, on
this sixteenth day of September, 2003, issues its Complaint against NTSP.

By the Commission. @M‘ W .
onald’S. Clark _

Secretary

SEAL



/’\ .




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

FEDERAL TRADE COMMISSION

WITNESS:

DR. KAREN VAN WAGNER

EXHIBITS FOR ID

1000 43
1001 46
1002 107
1003 122
1004 185

For The Record,

EXAMINTAION:

BY MR. BLOOM - Page 3

 DESCRIPTION

Third Amended and
Restated Bylaws of
North Texas
Specialty Physicians

North Texas- Specialty
Physicians Physician
Participation
Agreement

First Amendment to
Physician
Participating
Agreement

Fifth and Sixth
Amendments to
Physician
Participation
Agreement and
Subcontracts

Annual. Poll to

Establish
Minimums

Inc.

Waldorf, Maryland
(301)870-8025



10
11
12
13
14
15
16
17
18

19

20

21
22
23
24

25

FEDERAL TRADE COMMISSION

In the Matter of: )
North Texas Specialty )
Physicians ) File No. D09312

Wednesday, November 19, 2003

Federal Trade Commission
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investigational hearing, pursuant to notice, at

9:13 a.m.
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(214) 969-1700

For The Record, Inc.
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A. In 97, I believe there was one contract
that was presented to the specialists, one
Physician ‘Participation Agreement form.

Q. And was there a different physician
participation form presented to PCPs at that time?

A. Yes -- well, no, I'm sorry. In 97, I
don’'t believe so. If you want to limit your
discussion just to '97 --

Q. Yes, at the moment I do.

A. -- then the answer would be no.

Q. Did PCPs-sign in ’97 the same Physician
Partibipation Agreement és the specialist?

A. They would have if they -- if they wanted
to join the organization.

MR. KATZ: Well, I think he’s asking
you whether they did.

A. Whether they did? The answer is no.

Q. (BY MR. BLOOM) Does that mean that .there
were no physicians in the organ- -- no PCPs in the
organization in spring ’'97?

A. In the spring of ‘97 to the -- to the
best that I can recall, there were no PCP
contracts within NTSP.

Q. Did there come a time when NTSP began to

use a second Physician Participation Agreement?

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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. Not in '97.
Did there come a subsequent time?
So we’re talking about something --

Outside of ‘97, beyond '977?

» O » 10 v

All right. We’re now not talking about
r977?

Q. Correct.

A. We had con- -- we -- I'm sorry. Let me
start from scratch here.

If you wished to participate in NTSP
as a physician who was a specialist that had board
represeﬁtation, that was eligible for nominatién
to the board, that would pay a one-time dues
éssessment) it was one contract, and that has not
changed -- or that’s been amended over the years,
but it is still one contract.

| Q. Is that contract used only by those

physicians who have an interest in sharing risk?

A. No.

Q; What is the qualifier for that contract
versus some other?

A. That you wish to particibate in NTSP as a
physician that has -- is eligible to be nominated
for a committee, is eligible to be nominated for a

board position, is eligible to participate in

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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distributions from account surplus, is a,
quote/quote, fully participating physician, and
there is_a thousand dollar activation fee for that -
type of participation. |

Q. What other contract has been used between
NTSP and its physicians?

A. We call them affiliate contracts, and
there are basically two types. One is at the PCP
level, and it’'s a contract that preﬁty much |
mirrors the base document we were previously
discussing. PCPs take riék with us; and there is
a risk component in that contract. It’s really

what it does not do. It does not qualify the

“physician for participation in the governance of

the organization.

A second document is a contract that
we have with a limited number of our physicians
that allow them to participate in our
fee-for-service contracts. And that would be
similar to the Specialty.Net document you showed
me at the beginning of this depositién. |

Q. What do you call'that contract that
entitles them to participate in fee-for-service
contracts? You’'re looking at the previously

identified by Bates number, NTSP Specialty Net

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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contract, correct?

A. Right. This is entitled NTSP Physician
Participation Agreement, dash, Specialty Net.

Q. Do you have a generic name for that kind
of contract that you use for physicians inferested
only in fee-for-service contracting and don’t want
to be members paying their thousand a year -- or
excuse me, a thousand once, correct?

A. Once activation fee. They’'re office --
we call them Physician Participation Agreements.

I believe all of them are entitled Physician

Participation Agreements.

Q. Is that the same name that you use for
your physicians that péy the thousand dollars and
have the fuller range of participation? |

A. I'd have to look at the document to.be
absolutely sure.

lQ. When was the first -- let me back up.
Are specialists eligible to sign your
fee-for-seryice Physician Participation Agreement?

A. 1If they do not live in Fort Worth.

Q. ‘If they do not live in Fort Worth?

A. If they do not practice in Fort Worth.

Q. If they do practice in Fort Worth, are

they eligible to sign the fee-for-service

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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the best of my knowledge and belief.
DATED: November 21, 2003

CINNAMON BOYLE, CSR, RPR’
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Waldorf, Maryland
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In the Matter of the

North Texas Specialty Docket No. 5312

Nt Nt N et

Physicians.

ORAL DEPOSITION OF
DR. TOM DEAS:

~JANUARY 26TH, 2004

ORAL DEPOSITiON OF DR. TOM DEAS, produced as a
witness at the instance of the FTC, and duly sworn, was
taken in the.above—stfled and numbered cause on ﬁhe"26th
of January, 2004, from 1:10 p.m. to 4:42 p.m. before
Tammy Staggs, CSR in and for the Staté of Texas,
reported by stenographic method, at ﬁhe Radisson Plaza

Hotel, 815 Main Street, Fort Worth, Texas.
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Mr. Theodore Zang and
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Dallas, Texas 75201

ALSO PRESENT:
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Q. Okay. And was it your understanding that that
second notice was sent to all participating physicians
or just those that checked yes under -- from responding

to the notice of the payer offer?

A. I really don’t know what --

Q. Okay.

A. Again, I would‘have to guess.

Q. Right. And then based on your understanding

of that process, can you, I guess, describe to me how
that changed? I mean, I assume -- is that thevprocess
that’s still used at NTSP?

A I think it’s still basically the same process,
yeah. —
Q. Okay. And if you could, perhaps explain to me
how the poll interacts with that procedure we just
discussed.

A. We’ve -- this gets back into sort of the
philosophy of the organization. NTSP at the time of
formation waé created as an entity that -- to help us be
basically cbmpetitive in a health care market. And we
felt like that this organization basically served three
different customers, perhaps more, but that included our
patients; it included payers, assuming they wanted NTSP

to serve as a network; and then physicians.

The question you’re asking has to do with the

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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physician as a customer for our entity. And we felt
from the very beginning that we needed to use those
resources wisely, and that there wouldn’t -- that we
would not be able to or want to necessarily deal with
every payer or every offer. "And so we’‘ve tried to
create ways to try to quantitate those things that we
needed to deal with on behalf of the physician customer
or the participating physician.

And among the many things I listed -- you
know, when we got a contract offer, it dealt with a
number of contractual issues, and some of those things
were very important: indemnification clauses; hold
harmless clauses; term and termination; reimbursement
issues were important; you know, what hospitals we were
going to be expected to work at. You know, it was a

pretty lengthy list of things. Malpractice coverage, if

a health plan said you have to have five million in

coverage and we knew that none of our physicians had

that, there was no point in us dealing with that

- contract.

So we used a number of factors, including the
poll, which is your question, to help us assess the

likelihood that forwarding that contract to a potential

‘participating physician would generate a network.

Q. Right.

For The Record, Inc.
Waldorf, Maryland
{301)870-8025
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DOCKET/FILE NUMBER: _D09312
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I HEREBY CERTIFY that the transcript contained herein is a
full and accurate transcript of the notes taken by me at the
hearing on the above cause before the FEDERAL TRADE COMMISSION to
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DATED: (-3 O+
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CERTIFICAT ION OF PROOFREADE R

I HEREBY CERTIFY that I proofread the transcript for accuracy

in spelling, hyphenation, punctuation and format.
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SARA J. VANCE
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Waldorf, Maryland
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foregoing transcript, and the same is a true and accurate record of

the testimony given by me.
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TOM DEAS

I hereby certify that the individual representing
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In the Matter of the

North Texas Specialty Docket No. 9312
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ORAL DEPOSITION OF
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ORAL DEPOSITION OF DR. JACK MCCALLUM, produced as a
witness at the instance of the FTC, and duly sworn, was

taken in the above—styled»and numbéred cause on the 16th

of December, 2003, from 11:15 to 5:10 before Susan S.

Klinger, CSR in and for the State of Texas, reported by

stenographic method, at Ramada Inn, Fort Worth, Texas.
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A. No.

Q. Do you recall how this practice of annual polling
came to be?

A. No.

Q. Was it a practice that preceded.your
participation on the board?

A. No.

Q. Do you recall anything at all about the origins
df it?

A. T can tell you the rationale for it.

Q. Wha£ was the rationale?

A. TI've told you.this before and I'm going to repeat
what I’ve said three other times because I don’t think
that you either understand or want to understand what
I'm saying, but please try to get it so that we can put
this to bed.

We polled in this regard for a level that was
acceptable for the entity. We have-an entity that has
limited resources. We can’'t handle every payor offer
that comes through. If ourvmembers, if we got six
members out of 300 that are going to participate. It
makes no sense for us to waste time and money on that
offer. We have to pick and choose the offers where we
can have a positive effect on the care in the community.

We have to do that. We can’'t do that unless we have a

For The Record, Inc.
Waldorf, Maryland
{(301)870-8025
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majority of our membership that is willing to

“participate through the entity.

The participating physicians have to work through
the entity. If it ié not a contract that is appropriate
to the entity, the entity doesn’t participate. That has
nothing to-do, zero, nothing, not one single thing to do
with whether the individual physiciansg can participate
on their own. They are perfectly at liberty to do that.
This deals with what is acceptable'for the entity and
for the entity to use its resoﬁrces. That is what this
is about, this is not about the individual physicians.
Can I make it more clear than that?

Q. I don’'t think you can make it more clear than
that.
A. Good.

Q. Focusing on the entity, then, the entity in your

" view has the right to negotiate the price at which the

entity will take the contfadt; ig that correct?
MR. HUFFMAN: ébjection, lack of foundation.
A. The entity has no choice except to pick the
contracts that it can put together a group of
partiCipafing physicians and internal resources to
manage and service the contract. It has to do, that one
aspect of that is whether ﬁhe participating physicians

will participate, that is an aspect.

-For The Record, Inc.
Waldorf, Maryland
'(301)870-8025
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Q. Do you recall it being established?

A. I see it in the document.

MR. HUFFMAN: I think he’s aéking you apaft
from_the'document.

A. Apart from the document, I don’t have any
recollection.

Q. It says the board aqcepted this information and
instructed staff ﬁo use these levels as minimally
accepted fee schedules for HMO énd PPO contract offers.
is that an accurate representation in your judgment?

A. That is what the document says. |

Q. 1Is it an adequate repreéentation of the facts?

A. T havé no argument with what the document says.™

Q. What did it mean for the board to instruct staff
to use these levels as, guote, minimally acceptable fee
schedules for HMO and PPO contract offers?

A. You would have to really ask the staff that, but
my interpretation of that would be that things below
that were not putting efforts of the and resources of
the organization into.

Q. Did the organization ever put its efforts and
resources into a contract below their minimally
acceptable fee schedules?

A.' I don’'t know the answer to that.

Q. Did the organization pick and choose which

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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I, DR. JACK McCALLUM, have read the foregoing
deposition and hereby affix my signature that same is

true and correct, except as noted above.

DR. JACK McCALLUM '

THE STATE OF )
COUNTY OF )
Subscribed and sworn to before me by the said

witness, DR. JACK McCALLUM,

Given under my hand and seal of office this

day of ' , 20

Notary Public in and for the
State of . '

My commission expires

For The Record, Inc.
Waldorf, Maryland
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ORAL, DEPOSITION OF DR. IRA HOLLANDER, produced as a
witness at the instance of the FTC, and duly sworn, was
taken in the above-styled and numbered cause on the 10th
of December, 2003, from 3:30 to 9:00 before Susan S.

Klinger, CSR in and for the State of Texas, reported by

.stenographic method, at Hampton Inn, Fort Worth, Texas.
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A. We polled the participating physicians on a
fairly regular basis, asking them about reimbursements
that they would be interested in us being the board of
NTSP passing through to them. That’s really the only
type of poll that I recall.

Q. Fairly regular basis would be more than once per
vear?

A. About annually.,

Q. The poll that you say -- are‘referring to, would
they'be generally appiicable?

MR. BINNS: Objection,'vague.

A. T don’t know what that means.

Q. What is your understanding of the applicability
of the polls? |

A, I dbn’t know what -- can you define for me what -
"applicable" means?

Q. What is your understanding of the pufpose of the
polls that NTSP conducts? |

A. The purnose of the poll is that -- just like any
organization, NTSP haS'nery limited resources, and our
participating physiéians have asked us to help them with
contracts from payors in terms of revieWing various
facets of the contract, including, but not limited to
reimbursement rates.

And so in order to maximize our resources, the

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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bne of the purposes of the polls was to know at what
level our participating physicians did not want to see
contracts because they would not be likely interested in
signing them.

Q. Are you aware of any polls that were payor
gspecific?

A. No.

Q. 'Hés there ever been a poll that referred only to
a particular payor offer?

A. I don’'t think so. Not that I/m aware of.

Q. Going back to what I was trying to get at
earlier, generally applicable, I mean, would they be
applicable over the course of a certain amount of time
for any and all offers that came to NTSP?

A. I think that is a legal definition that I‘m not
comfortable answering. Could you exblain that in sort
of standard'lay‘terms?

Q. Once the poll has been completed, are there .
results shared with the board members?.

A. Yes.

Q. And what does the board do with those results?

A. It uses them for information purposes for when
future contracts come through.

Q. Are they tabulated or aggregated iﬁ any way?

A. It is a -- again, you need to define what

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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Q. Let me use your terminology. So when you refer
to significance, the significance of it, what do you
mean? Are you referring to the significance of the poll
results, for example?

A. I'm just saying it may have less centrality in
their considerations what they thought on January 1st
that they were'going to be contracting at on July 17th as
market conditions change, as do circumstances change, as
their professional associations change. It may change.

Q. Let me ask you this, given that market
conditions change, is it the case that the poll results
sometimes are accurate and sometimes are not?

A. I don‘t know. I really can’t tell you.

MR. KATZ: 1I’ll object to the éuestion.
Calls for speculation; lack of foundation.

Q. Are yéu aware of the minimum that Ms. Jones
filled out ﬁhile you were at Ophthalmology Associates,
were you aware of that?

A. I was at the time. But I don’t remember what
it is now. I couldn’t tell you, I'm sorry.

Q. At the time, did you ever enter a contract that
fell below thét minimum?

A. Subsequent to that poll? Ié that the question
that you’ré asking me?

Q. Yes.

For The Record, Inc.
Waldoxrf, Maryland
(301)870-8025
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" A. Subsequent to the poll, did I ever enter into a
contract that fell below that minimum, absolutely.

Q. How much after the poll -- how subsequent?

A. Within the next 12 months, I guess. Again, I‘d
have to -- i’m on thin ice. I don’t have any of the
documents. I haven’t looked at them in a long time.

It’s over two years since I was on the Executive
Committee there. But probably within the subsequent 12
months we entered.into a contract that was at a different
rate.

Q. Can you specify which one or ones?

A. I suspect the PacifiCare contract with Medical
Select Management. |

_’Q. And did tha£ contract have both a risk and
non-risk component to it?

A. I don't remember.

Q.. Can you give a time frame when that contréct
would have been entered into by you and your associates?

A. Tt would have been more than two and a half

. years ago, because that was when I was on the Executive

Committee. But beyond that, it would be‘difficult.
Q. | Have you ever discussed the poll results, NTSP
roll results, at a Board meeting? |
| A. Of NTSP?

Q. Yes.

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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A. Not that I can remember.

Q. Has anybody on the Board discussed them in your
presence?
A. No.

Q. How about the conducting of a-poll, has that
ever been discussed at a Board meeting? |

A. Not that I can remember.

Q. Have the poll résults ever influenced your
opinion as to what would be an acceptable rate for you to
accept?

A, No. Because it’s an aggregate of 50 different
subspecialtiés and people in”differeﬁt economic
situatidns.“_So for me, what affects my decision as to
what I need té do factors, like, how many patients does
the insurance possess. Is this a plan that doctors have
referred to me? Are on what they wanted me to be on? Do

I have empty chairs? It’s like an airline seat. There’s

nothing more expensive than an empty chair.- So those

appointments are significantly over capacity if you’re

operating a large group are expensive. Those are the
thinés that go into my decision-making process.

Q. Does NTSP fail to messenger some proposed
cbntraéts to its participating physicians because they
fall below the poll results, the aggregate poll results?

MR. KATZ: Objection, 1aék of foundation.

For The Record, Inc.
Waldorf, Maryland
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A. I'm not sure that I understand that.
Why does NTSP conduct the poll?
MR. KATZ: Objection, lack of foundation.

A. I think -- this is Harry's world again -- I
think that it’s done in order to try to figure out at
what level, in general, there is likely to be a large
number of members that would be interested in
participating in a contract rather than using the
resources, the organization to create, read,; propagate,
forward contracts that nobodY’s géing to sign up for.

Q. Since you’'ve been affiliated with NTSP, has
there ever been a time, to your knowledge, when a payer

proposed a contract to NTSP that fell below the poll

results?
A. I don’t know. I do not know.
Q. Does NTSP, to your knowledge, have a policy as

to what occurs if a contractual offering falls below the
poll results?

A. Not that I’'m aware of.

Q. Héve you ever heard that a contract offering
was not sent out to participating providers because it
fell beléw the polled minimums?

A. I don't remember.

Q. Are you familiar with the term "poll minimum, "

is -that something that you’ve heard of at NTSP?

For The Record, Inc.
Waldorf, Maryland
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In the Matter of the

North Texas Specialty Docket No. 9312

Physicians.
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VOLUME>1, VIDEOTAPED AND ORAL DEPOSITION OF
DR. WILLIAM STERLING VANCE, JR., produced as a witness at the
instanqe of the FTC, and duly sworn, was taken in the
above-styled and numbered cause on the 7th of January, 2004,
from 9:05 é.m. to S:Sl‘p.m., before Dana Taylor, CSR in and
for the State of Texas, reported by machine shorthand, at the

Radisson, 815 Main, Fort Worth, Texas.
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best care. And that’s the way the organization was
organized, and that was its purpose.
Q And at that time all of the NTSP specialists

were commonly taking risks; is that correct?

A When you say at that time, which time?

Q At -- at the time that you formed NTSP, it was
to be able to accept capitation; is that correct?

A That ié correct.

Q And -- and so every practitioner within NTSP
had the same set of indentives; correct?

a They had the same set of economic incentives.

Q Do you have any idea what pQrtion of NTSP's
physicians today are members of the risk pool?

A I do not.

Q If only a handful of physicians were members

of the risk pool, would your statement about how efficiencies
are achieved continue to apply?

MR. HUFFMAN: Objection, calls for

speculation.
A I‘m not sure I can answer the question in that
way. I think that what we found was that -- and what anyone

who’'s ever been involved in medicine is that physicians
practice one way. And the idea was to create a structure so
that their physician practices were the best possible

practices, both economically and medically.
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The spillover affect was that not only in our
risk contracting but in our fee-for-service and our Medicare
and our -- things that had absolutely nothing to do with
NTSP,

all of those were affected, continue to be affected.

BY MR. BLOOM:

Q Is it -- is it your testimony that because of

NTSP's actions with respect to its -- its risk products, that
its practice -- its physicians’ practice of -- of medicine

for the Medicare population was improved?

A I believe that to be true.
Q So having the ability to set a price above
Medicare reimbursement rate isn’t an -- a requirement for

"achieving those efficiencies?

MR. HUfFMAN: Objection to form.
A I'm sorry. Say that --
BY MR. BLOOM:
Q Okay . If I understand you correctly, the
bénefité of MC -- of NTSP's eﬁficient practices, if you will,

flow even to the Medicare population served by its

physicians?
A I believe that to be true, yes.
Q And the rates for Medicére are fixed by the
governmeﬁt, are ﬁhey‘not? e
A Yes.
Q And so even with the governmeht fixing rates
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In the Matter of the

North Texas Specialty Docket No. 9312

Physicians.
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VIDEOTAPED
ORAL DEPOSITION OF
DR,,WiLLIAM STERLING VANCE, JR.
JANUARY 8, 2004 |

VOLUME 2

************************************************

VOLUME 2, VIDEOTAPED AND ORAL DEPOSITION OF
DR. WILLIAM STERLING VANCE, JR., produced as a witness at the
instance of the FTC, and duly sworn,-was taken in‘the
above-styled and numbered cause on the 8th of January, 2004,
from 8:41 a.m. to 2:07 p.m., before Dana Taylor, CSR in and
for the State of Texas, reported by machine shorthand, at the

Radisson, 815 Main, Fort Worth, Texas.
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MR. HUFFMAN: Thank you.
A Okay.
BY MR. BLOOM:
Q What is the -- this exhibit’s entitled PSN

Quality Management Committee Agenda, and it’s backed by

minutes of -- of a -- of a meeting of January 17; is that
correct?

A That’s correct.

Q Are you familiar with this document? -

A Not specifically.

Q What is the PSN Quality Management Committee?

A It’'s that committee that is charged with --
with reviewihg quality issues and maintaining quality within
the network. |

Q And what sorts of actions does it take to
accomplish that end?

A This particular meeting had to do with the
number of case report -- case reviews and questions |
concerning those cases. That’s a sort of typical clinical
review.

Q And -- and this is -- then is a vehicle for
insuring the quality of practice within the PSN?

A That’s correct.

Q Is there any similar effort to insure the

~quality of practice of the nonPSN participants?

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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A The by-product of -- of this committee is --
is the by-product of all of the quality and utilization
efforts of the PSN. And as I told you earlier, physicians
tend to practice in one way.

If Dr. Cravens, who was the subject of one of
these case reviews, finds that maybe he’s doing things a
little bit out of line in a PSN patient, then he’s not going
to just do that with PSN patients. He’'s going to do that |
with all of the other patients. The -- so that the gquality
issues involved here, there’s a tremendous spillover to all
the rest of the practice. |

Q I understand that contention. But Qhat I'm
really trying to understand is with respect to doctors who
don’t in any way participate in the PSN, whether NTSP has any
similar kind of quality management or oversight?

A We don’'t have any data for them, no.

Q Thank you.

(Exhibit No. 1079 was referenced.)
BY MR. BLOOM:

Q I'm going to show you a document previously
marked as FTC 1079. Please let me know when you’ve had én
opportunity to read through it.

A Yes:

Q Exhibit 1079 is a fax alert to NTSP members

and affiliates from Cherise Webster of May 7, 2002; is that

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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agreeing to give NTSP the right of first ﬁegotiation.
I'd view that as an agreement with NTSP sort of like
agreement from the outside to the center rather than
directly with another physician. -

But | would view that as an agreement nof
to partiéipate in é contract until N;TSP's finished
negotiaﬁng. .

_Q.' Do you knoﬁ of any doctor that actually |
honored that particuiar provision in the PPSA?
- A l've not made_ a study of that.
Q. Soyou have no information in that -reg.ard?
A Well,.thét's a different qdeétion. :

There's a lot of evidence from the fax alerts thaf when
they get powers of attorney and otherwise tell people to

hold off negotiating that it seéms- to be sd'ccgssful and
that the payors believe that — and they believe that
limits their ability to contract. But it's — | don"t'.'

have a wéy of tying that to specific pﬁysicians -
| Q. Yoﬁ know if --

A. --name by name.

Q Do you know of a»ny doctor that ever
refused to deal with a payor because of the provision in
the PPSA? |

| A. ldon't have a - | don't have a way of

tracking that by doctor, by name, by individual.
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Q. By any doctor?

A. Byany phy§icians by name. .

Q. Apart from what you've seen in the
documents cpncémfng what happened at board meetings or
committee meetings, do you ha\)e any knowledge as to what
a particular doctor did when that doctor \)\(as wearing an |
NTSP governance hat? |

A Well beyond the NTSP documents and - of
various kinds and the NTSP -- and the deposmons |

don't have any other source besides that.
Q. Going back to the question that | had
askéd you before, do you know of any instance in which
one doctor agreed with another thét they would both -
refuse to deal with the payor? ,

A. Sepérétely than -agreeing to - with NTSP?

Q. No. Letme rephrase it. Do you know of

- any lnstance in-which one doctor and another doctor

refused -- agreed that they would turn down a payor‘s'
offer? | |

A Directly with each other?

Q. Yes.

A. No.

Q. Do you know of any instance in which any -
do&or has ever agreed with anybody_that they would turn

down a payor's offer?
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MR. BLOOM: This is argumentative. | object.

MR. HUFFMAN: Just asking for a clear answer.

MR. BLOOM: | think you got a clear anéwer.

THE WlfNESS: Yeah. There's no document that
says your words. But my interpretation of the powers of
attorﬁey is that's' exactfy what it means. That's the
whole response of it.

MR. HUFFMAN: Move to strike everything after buf
as nohresponsivé. |
| Q. . Do you know of any doctor who in fact
turned down a payor offer in deference to the bov_ver of

attorney;? | |

A.  Individual doctor by name?

Q. That's correct. |

. A, ldon'tknow that. Don't have a way of
knowing that.

Q. Is it common practice for a doctor to look
to ‘an IPA to handle discussions with a payor as to what
the contract is going to look like?.. o

A That's reasonably common I'd say.

Q. Allright. So if one gives a power of
attorney to an IPA to discuss with the payor what the
contract is going to look like, that's not particularly
uncommon, is it? . |

A.  Well, the bower of attorney part, | have
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never heard of that befbre. Maybe thét has happened
before. But that was -- that thing | found kind of
striking.' | tﬁink more often just the IPA deals with -- .
with the payor, the plans and‘talks to them, .perhaps
gives them some'infdrmation. o

In the case -of a risk contract, qf course,
it often is very integrated. And IPA actually has to
take the risk, take nonrisk and make sure it's -- it's
solid enough and all those kinds of fhings.

MR. HUFFMAN: Would you read that back, please.

' (Record read.) |
BY MR. HUFFMAN:

Q. Didyou hndértake to review whiéh
physicians accepted and Which physicians rejecfed'
contracts? - |
| - A, Actually, 1 did in the way to construct
one of the - some of the exhibits - sbme-of my
exhibits, |

Q. Didyou--

A.  Ididn't sort of ~ | didn't focus on who

they were by name or anything. It was just used to

' generate a quantitative exhibit.

Q. Isitcorrect to say that you did not
endeavor to undertake any analysis of contracting

patterns? '
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A. No. | would say | did. I think that was
the whole - that was what | was doing.

Q. What contracting pattern did you attempi
to'model? |

A.  Well, there's basically two iséues. One
is whether physiciéns refuse lto' cbntract at prices that
afe less than the prices they communicate in the poll.
That's - that's very importanf contracting pattern

issue. The other issue is whether NTSP members

systematically contract more through NTSP than through

alternatives. Both of thése require looking at itl-- the
contracting by individuals.

Q All nght What did you determme in the
fi rst lnstance?

A.  That thé - in the several cases where |

could track it that many, many NTSP physicians were

reporting in the poll a high price. And they' were
‘actually acceptlng a much lower pnce from -- from the
payors

Q. Soinfact, whatever they indicated in the
poll in fact did not govern their lndlwdual behavior?

A Mostly it didn't, yeah.

Q. What did you determine in the second
regard? |

A. The second regard it was that the NTSP

82
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Q. Yes. Whether through NTSP or oiherwise.

A.  Now, which analysis? |

Q. Tl're analysis where you were looking at
whether or not individual ph'yeicians would take rates
that.were less thén wrrat they had indicated in the poll.

A.  Well, there's only three examples of those

that we have data for. So there are only basical_ly three

pricee that they could -- and it's sort of - not sort

- of. Itis take it or leave it for those three prices.

So what we could see for those three pﬁces where it's
not a huge variation, that most of them were still taklng
it regardless of what they had voted in the polls
» MR. HUFFMAN: Let's take a break.
(Recess.)

BY MR. HUFFMAN: |

Q. s messengering a mlﬁretenal task'?

A What's a ministerial task‘7 That‘s not a

term I'm famlllar wnth

Q. Easy.
A. - Easy?
Q. Yes.

"A. | haven't really studied it. It seems
it - by messengering, you mean sort of taking the
information and transmitting it to a bunch of .

individuals? That seems - that seems fairly easy. |

89
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haven't really studied the messengering.
Q. Is messengering something that my
16—year-6ld boy could probably do?

- MR. BLOOM: Objection. Vague and ambiguous.

MR, HUFFMAN: Of your 16-year-old son could
pr_obably dq? - | |
MR. BLOOM: Still vagﬁe and ambiguous.

. THE WITNESS: Well, my youngest éon's 18.. Like |
say, | hav_en't stud_ied' meésénéen’ng. If ydu take a
document and make copies of it and mail lt to people --
actually, | don't think my soﬁ coul.t-i dd it_that well,. as
wonderful a kid he is. '

MR. BLdOM: Do you want to have that marked?
THE WITNESS: Yeah, R
MR, BLOOM:_ Sorry. It sticks.

' - THE WITNESS: So, you know, r_eqUires some |
discipline and organfzation and some éarefulnéss to do
thét. But like | said'; it's ﬁot something | specifically
studied. It hasn't really come up.

BY MR. HUFFMAN: .

Q.  But the point I'm getting at, it's
basically a clerical tésk that a good competent clerk
could take care of? | |

A.  [fit's just taking in copies and making

copies, a good - yeah -- a good - a good — in my

90



[EPE—

10

11

12

13
14

15

16

17

18
19

20
21
22

23

24

25

experience, it takes a good clerk and sort of ongoing
organization. I've had things like that get screwed up.

Q. Soit's a matter of sending out the offer,

'getting the responses back, putting them together,

con'veying them on to the payor?
A I'm basiéally gding with what your

de_ﬁnition of messengering is because I'm -- it's not

- something I'm studying.. But if that's all it is, it's a

pretty si'mple operation.

Q. Is it something the payor can do itself,

- does itself?

A. Yeah. Sure. Does itself. Particularly
outside of California, most contracts between physicians
and health plans that don't have any intermediary that's
blaying this fole. |

Q. Is thére anything.else involved in being a
messenger other than thét clerical .task of sending the
offers ouf, sending the responses back?

MR. BLOOM: Objection. Vague and ambiguous.

THE WITNESS: Yeah. See, that's where — the
fact | haven't really studied the messenger model or
messengering, | don't have reélly a good answer to that.
BY MR. HUFFMAN: | |

| Q. Isitfair td say you don't have an

opinion about messengeﬁng?
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1 A. 1think fhat's probably correct, yeah.

2. Q. Are there good reasons why a company would
3 not want to deal with another company?

4 MR. BLOOM: Objection.

5 THE WITNESS: You mean in -- justin general? =
6 | MR. HUFFMAN: In general; yes.

7 THE WITNESS: Sure.

8 BY MR: HUFFMAN:

9 Q. What are some of those?
10 A.  Prices too low. Depending on which side
11 of the deal is, price is too low or the price is too high

12  ordon'tlike the -- don'f like the contract and other

- 13 dimensions. Quality's too low. Almost infinite number

14  of things that can go wrong in a competitive industry..

15 ' Ydu don't just like the guy. There's

16 little harm in saying "l doni't like you. I'm going to

- 17 deal with someone else." It's a competit‘ive_ industry

18  with lots of alternatives. .

19 Q.. Have you ever been involved in a Daubert

.20 challenge?
21 A I've — my reports have been challenged.

22 | don't know if they were Daubert or not.

23 - Q. Challenged in what regard?

.24 A.  Tried to — what's the word? — limit the

25 testimony, motions in limine. And I don't know if -
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nonrisk was done that way. Only risk was the NTSP
signing the risk physicians.

Q Gding back to the question I'd ask, do you

- know of any situation in which any physician had agreed -

with any ofher physician or with anybody else as to What ’
their response was going to be to the offer being |
messengered? | |

A.  Atthat stage, once the offer has been - ’
messengered, | don't know of any. |

- Q.. Do you know of any situation in which a
payor apprqacﬁed a doctor prior to an offer being
messengered by NTSP and the doctor refused to meet or
discuéé or negotiate with thelpayor? _

A I've siee'n evidence that that was a common
occurrence, bUf | don't have the names of specific
doctors.

Q. Do you have any knowledge of any speclf ic
mstance where that occurred?

A.  Of a specific doctor —

Q. Yes.

A. - or a specific doctor bractice? | don't »
have that.

Q. Have you ever done any overall analysus of
cohtracts in which NTSP chose it would not be involved

and how those contracts faired when they were sent
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that have sort of institutional memory of what the

practice was in the past. Kind of everybody's gone.

o o
- Everybody kind of explosively disappears at once.

Q. In teamwork situations, is it i'mport'ant to
have continuity of personnel?

A. = Oh. It's helpful, sure.

| Q. Have you ever done any work in that
regard?
'A. That specj_ﬂcally, i'd say probably ndt.v

Not looking at - no.

Q. - Are you familiar with any of the
literature on that?

A. Atthat specific level, at the -- | don't
fhink so. At the individual level? Yeah. | don't think
s0. | - |

Q. Isit more likely that NTSP would be able

_to carry over the efﬁciency that it's gained on the risk

side to the nonrisk side if»it uses the same doctors on
both sets of business? |
A.  Well, | think that's - yeah. Probably.

Because the -- the main efficiency it's getting from my

reading of the documents in the case and depositions and

so on is that it's kind of training some of the doctors
on the risk side to utilize less and also different

pattems and to use specific other doctors who are also
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efficient.

And so to the extent that physiéians'
béhaﬂlior is at least similar when they face different
economic incentives — maybe not exactly the ‘same'- :
there would be some spillovers. And those doctors would

be more efficient in general in WOrking for any plan.

Could be Medicare.

Q. Would you expect the spillover effects to

be greater the more bontinuous the membership is between

the risk business and the nonrisk business?

A. Yeah. | would think there would be more

 benefits in the non — for the physicians becoming more

efficient in the nonrisk business if they're in the risk
business. And | think there'd be very limited of that -
for thsicians who were not in both.
Q " Do you feel that an IPA like NTSP thatis

trying to maxihize spilldver has a proper incent_ive fo
try to kéep the personnel the same?

MR. BLOOM: Objeétion; Includes testimony not in
the record.- - '

THE WITNESS: | Yeah. It's not at all obvi.ous to
me'fhat NTSP's trying td méximize spillbver. Andnow| .
forgot the — thinking of that part. And I forgot what
you said after that so — |

mn
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‘which were capitation'based, it was hard to ﬁgure out

what a price was because the doctors were kind of - were
the insurance company in a sense. So anyway S0 that
was -- it was really- about rates.

MR. HUFFMAN:' Okay.

Q. Well; you got me confused now. Because
you sort of drifted out of rates and utilization.

A Yeah. |
. Q" letme- - |

A.  I'm getting tired. Sorry.

Q'. -Let me ask this question. Was what you
were saying that in an HMO srtuatlon even though the
doctors might have had a higher rate —

A.  Rate of utilization.

Oh. 6kay. Okay.
- Sorry. ,

I was going to unit rates.

> 0 » o

Yeah. _
Q. -_So let's go back to unit rates, Is it
correct to say that in the HMO situation the consumer
may be benefited because even though unit rates may be
higher with an HMO because of lower utilization, the
total medical expense is lower?
'A.  Sure. It could be benefited by that.

Q. -What literature has analyzed that
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particular phenomenon?
A. 1 don't know of any literature. That's
why I'm eontinually talking about utilization because
that's been studied intensely. 1 don't know of any
literature that looks specifically at prices — say
prices, we have two kinds of rates - specifically looked
at prices. But it makes perfect sense to me that that
would be the -_case.
' Q.‘- i Do you knpw of any literature on
spillover, spillover effects between risk and nonrisk
treatment? |
A, - Well, I know there's literature on
spillover effects between managed care and unmanaged
care -
Q. Okay.
A.  —whichis not exactly the same fhing.I
Butit's quite close.
Q. Okay. And what is the literature show_n. .on
the epilloﬁer effect? |

A It's shown that in areas where there's

~ high percentage of customers are in managed care, that

fee-for-service medicine is also more efficient as lower
costs. So there's spillovers from the managed care
sector - at least is the argument in the literature.

There's spillover from the managed eare sector to the
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nonmanaged care.

Q. And this would be true even though the
nonrisk business is not subject to the same capitation. .
raie as they had in the risk business?

A, Well, almost. b'vl"he -- it actually doesn't
split risk Qersus nonrisk. It's a cruder measure. It's
all managed care versus unmaﬁaged care. .'The unmanéged

care, it's safe to say, is no risk and also almost no

utilization review. The managed care has - some of it

has risks. Some of it doesn't. Have different kind of
management tools other than risk.

Soit's not ex-actly sliced the \)vay you're
saying.' But it's still the case that the non - thé
nonrisk nonmanaged-part is getting a béneﬁt from the --

the managed care part of which some of it is risk and

' sorﬁe of itisn't.

Q. Okay. Andis the assumption in that

' literaturg thét the work being doné under the capitation

contracts is what's really driving the efficiency gains
on the — on -the. HMO side? |

A Well, thét's a little bit controversial. |
My - me be;t — best judgment is that capitation worké‘.
And also, these other utilization review techniques that
don't necessarily require - or don't require capitation

are risk taking by physician organizations or physiciahs.
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But those also work.
.Q. And what are some of those?
‘A Utilization review, preauthorization for

services. Actually, those are the main two. There's

other what's called utilization managemeht sometimes

where they -- the plan will track an individual physician
for -- could be a long ﬁme.'_And fhen he's ah-outlier,
fob high use, foo.high utilization, they'll sometimes
kick him out of the plan which ,ha"s been kind of-
controversial or talk to him, 'tryv to get him to reddce
his utilization.

- These -- many of these tools are dong by
the plans even when they don't have capitation, even in
nonrisk plans, especially in Caﬁfomia.

Q. Well, gding back to my qu_estio.ri; is the
assumption in the literature showing that there's --

there are spillover effects from HMO business to non-HMO

| businéss? Is that an accurate way to say it?

A. Yeah. That's a more accdrate way to say

Q. And is the assumption in that that the
gains that are being made from capitation work on the HMO -
side are causing spillover’ effects into the non-HMO side?

A Well, I'm saying it's broader than just

capitation because there's more différences than that,
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fhese - all»these other tools being used. Butthe
interpretation of it which -- which is fn the literature

is t_hat the gaihs from capitation and these other more
tighf utilization controls in the HMO sector are
beneﬂt_ing the non-HMO sector, the fee-for-service
sector. _

Q. And that would be true even though the
techhiques being used in the HMO side are not being used
in the non-HMO side? |

A Correct. Thats the point of the

literature. |

Q. Andis the work and conclusions comihg out - -

of that literature basically that a doctor treats a

patient and doesn't usually know what kind of plan the

patientis on? R ‘ |
A, Well, thaf's kind of én overly strict

ihterpretation. I think the interpretation is thai

there's a tendency for doctors to — to pfactiche not

exécﬂy the same but sort of similar. And | think

it's - it depends on what kind of physician and what the

setting is whether they know or not what kind of

insu.ranc;.e the guy Has. .

| But there — I think there is a

tendeﬁcy - and that's why the spillover effect works. -

There is a tendency for physicians if they've learned how
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to, say, control utilization in the-ir HMO business to
practice at least more cdnservatively inthe
fee-for-service sector than they would have without tﬁat
experience. And | think that's what the Iit¢rature |
shows. |
Q. Andlet me-get into some of the details if
i can. Is the assumption that's coming out of that
literature that if 'the doctor learns, for example,.that
Lab X does a better, less expensive'job than Lab Y that
they found that ouf because of the HMO side théy were
incentivi_zéd to do that, that he sets up a pattern so
when he comes to an non-HMO patient he sets it up with
Lab X instead of Lab Y? - o
| A Agaih, it's not neceséarily the incentive.
It would be an administrative rule. |
Q Or if could just be habit?
A Well, habit formation is sort of what the
interpretation of this is about. But the original use of
the — say, switphing this lab to a lower cost lab. But
that could be becausé hé was capitated or had some other'.
huge -- not necessarily huge -- some ot'her'signiﬂcant
financial incentive.
Orit bould have been just because the HMO
just calied him up and said, "Look. We use Lab X. We

want you to uée Lab X."
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So it doesn't necessarily come from
capitation. But okay. I'll leave it there.

Q. Is there anything in the literature about

the effect that peer review has on doctors as far as

~ getting into him to practiée more efficient, high-quality

medicine?

A. What do you mean by peer feview?

Q. For example; determination of outliers énd
counseling them. | | |

A. Yeah. There's evidencé that that has some
effect. |

Q. What kind of literature is there out in
the field? |

A lt'é not directly my field. But there's
literature in the health sefvices research. Health
services research iiterafure woﬁld be-more - l. wouldn't
say economists would never cbntﬁbute to this literature.
But it's more‘like_zly to be physiciéns and public health .
type guys who do this. |

And this actuﬂly has been a subject

they've been studyihg for — since I started, over 30
years. And there is - fhéré's always been some evidence
that this has some good effects going back a long way.

Q. Isityour opinfon that the presence of

risk 'capitation contracts in the marketplace tend to have
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a beneficial effect on consumers?
A.  Yes. | wpuld agrée with that.
Q. Isit also your opinion that to the extent
there is spillover from those risk gapitat_ion contracts
to nonrisk business that that.can have a beneﬁciai
effect on consumeré?
A. |think that's true. 1 also think the
managed care plané that are more administrative and don't

use financial risk have a similar effet_:t, have beneﬁt_s

“for the fee-for-service unmanaged side.

Q. Isitalso .your opinion thaf to the degree
an IPA can maximize the spillover effect that that will
tend to have a beneficial effect on the consumers?
| A.  Well, | have to think about what they're |
giving up in doing that. It's not — fhat's not so
obvious. Because thé measured spillover dbésn't even
require the saﬁe orgariization 6r the same physiciané. | |
mean it's measured at market levels. Soiit's not even .
necgssarily mediated by én organization. |

Q.  Well, if thé IPA _is intimately involved in

the risk contract — in fact, the contracting party -- to

“ the degree the IPA can maximize that spillover into

non-HMO business, that's going to be a benefit fo the
édnsumer, isn't it?

MR. BLOOM: Objection. Argumentative.

116



—

10
11
.12
13

14

15
16
17

18

19
20

21
2
23

24
25

THE WITNESS: Yeah. Hypothetically. If there's
some way they can do that. I'm not sure how‘ they would

do that and what cos_ts'they would incur from doing that

‘or what costs consumers would. But to the extent they _

could get beﬁomance in the nonmanaged sector to be
Eaéically lower utiization and lower costs, that would
be a bgheﬁt. |

BY MR. HUFFMAN:

Q. Is'there any literature concerning the

relative impo‘rtance_of utilization management to

preventative care as far as bringing benefits to
consumers? |
A.  Yeah. | would say -- this is kind of a

summary of many years of — of research. But | would say

- that the research-by and large is that preventative care

" is not that important - odd as that may. seem -- that

utilization control is a much more important >aspect to
managed care. |

Q. Have they qdantiﬂed the relative -
importance of that to consumer benefit?

A.  Well, not exactly. They haven't quite .
‘brought it dqwn to that level that | know 6f. | mean
haybe there's more recent literature that | haven't seen.
But they haven't quite gotten that far down. So there's

a little bit of a judgment here that I'm— I'm saying to
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SANTA BARBARA, CALIFORNIA, MONDAY, FEBRUARY 23, 2004

1:38 P.M.
EXAMINATION (CONTINUED)

BY MR. HUFFMAN:
Q In Iooking at your reports, | did not see -
" that you posited any releyant markets in this case. Is
' that comect?
A. That's correct.
Q. And were you insfructed thét you should
not do so?
A. "No.
Q. Wasit tht what you decided not to do? .
A. It flowed from What my assignment was.
Q. 'Okay. | haven't asked you. What wéé your )
assignment? |
A | My aséignment was to examine the behavior
of - NTSP behavior and préétices ahd Whether its effects
"w'er-e anticompetitive. And so it wasn't _necesséry to ggt »
to an analysis of that to do this - to do posited
relevant market, things like that.
Q. - Have you e\)er -- well, | know you've
had - you've posited relevant markets in the past, have

you not, in physiciah cases?
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A Yeah. To the extent of Kartell with
decisions.

Q. And the work that you've done before --

A.  And also Chab — yeah. Sure. Noi just
Kartell. |

Q. You had some termination cases, didn't
you, or privilege: cases?. o

A. Yeah, privilege 6ase$.

Q. And.in those, did you — where did you
look to determine how broadly you would draw the product
market whén looking at physician practices and physician
specialties? I'm'talking on the product market side.
We're not in geographic here.

A.  Yeah. The product 'side, you know, you
Ibok at various - it's, you know, variobs indicators of:
Is the training different? Talking about the different
specialties. That;s — | think that's basically — is

the training different? Is the procedures they normally

~do - is that different? Is the hospital ~ hospital

privileges, does that differ by specialty?
Then there's just_ kind of the general
background health'ecoﬁomics literature.
Q. What does the literature say as to how you
draw the lines -- strike that. Let me make a prefatory

statement first. You recognize, do you not, that there
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could be significant overlap between specialties and
between specialists and PCPs?

A. There can bé overlap, sure.

Q. And, for example, a PCP méy:do a procédure
that a specialty - specialist miéht also do if the |
specialist gets fhe patiént?

A. Sure. Theré are some -- there are
definitely overlaps of procedures. |

Q. EKG s a simple eXampIe; is that correct?

A Um-hum.

Q. Inthe literature, is there anything that

talks about how you delineate a product market in
physician practices since a speciaity may be
under-inclusive? | |

A I'd say there's no literature directly on

.point.’ If there is, I'm not aware of it.
Q.  Allright. In your work in the past, how
have you confronted that prdblém where single specialty
is going to be under—inclusivé? _
MR. BLOOM: Object to the term under-inclusive. |
THE WITNESS: I'd say | haven't seen that
problem. | mean it hasn't risen in the matters in which
I've worked.
BY MR. HUFFMAN:
Q. Why is that?
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A. Because in the cases where there's
situations where it made sehse to go to the level of the
specialty and not just courit —

(At this time Mr. Heckman

reehtered the deposition rooh.)

(Record read.)

THE WITNESS: -- and not just count sért of all
physicians together. dne case was radiology. That's the
only case. But anyway, the radiology case, there didn'tv
seem to be much overiap. | rﬁean 6bViously other people
can read films. Butit's really pretfy specialized. And

| -- 1 don't think there was any dispute.

i mean| didn't put a lot of effort into
trying to differentiate radidlogists from surgeons who
might occasionally read a film or PCPs or something. |
don't .think that was really in much dispute. So there
wasn't such — that issue didn't comé up.

In case of Weiss-, it was réally justall
physician services. We didn‘t really'distinguish. Sol
don't think it's - I don't think this really has come
up -- |
BY MR. HUFFMAN: |

Q In y_ohr work?
A. —inmywork so far including ih this.

Q. Isitcorrect thatin many of the
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specialties that - where physicians participate with

NTSP that there is going to be overlap between

specialties or between specialists and PCPs?

A. | Oh, sure. There will be some specialties
like that. And there will also be some specialties where

it kind of goes the other way where there's the

: specialty,' there's sub-specialists within the specialty

that are really quite different too. So it — yeah, it -

goes both ways. Differencé by-specialty is not going to

be perfect in either _dirécﬁon in terms of economic |

markets. _ _
Q. And did you sée the work that had been

done conceming the crossover on CPT codes that NTSP did?
A.  Youmean thaf Dr. Maness did in his

report?

Q. Yes.

A.  Yeah. Idid seé_t_hat.

Q. Okay. Was that a -- was that a valid

_explication of the possibility of crossover?
A.  Well, it's — thére's two levels. It's —-

it should demonstrate some crossovers where the same CPT

code could be done by people in different Specialﬁes.

It doesn't go - it takes more steps in the énalysis to

say, well, that implies these should all be. in the same

economic market. That's a different thing.
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But it does show that there's overiap in v
CPT codes which is well-known.. And as | say, your first
example was a ﬁne one. -

Q. . What are some of the way — in the work
you've done previously - | know you didn't do it in this
case. But the work you have done previously in Idoking
ét geographic market, what methodologies have you used?

A, Well, the' 6ne thing I've done is to look
at patient flows - parficularly in hdspital markets but

alsoin phys_ician mafkets - vyheré the patients come from
-and inflows and outﬂows.. That's one fhing I've ddne.
Another thing I've done is_ to look at how the sort of
regulators ha've chosen to divide fhe markets. These
health planning areas are one thing to look at. |
~ Another thing is the views of the

participants expreésed in strategic plans and their 6wn
statements and {--and things like _that. 'Another thing is
the views of the — of the plans, Another thing is
the — for the plans alsc;; the sort of regulatory issi.les
that are not just obvious issues like what's —- iike
plans licensed in Maésachusetts can't sell policies in
Rhode lsiand and things like that.

Q. And I gather you haven't’ done any of that
in this case?

A.  Well, I've talked to paybrs. I've gotten
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Q. Inlooking at Dallas and Tarrant County,

are you aware that 40 percent of Tarrant County

‘population is right at or near the Da"as County line?

A Well, | saw that in Dr. Manesss report.

' And | have made no lndependent |nvest|gat|on So

assuming he's right about that.

Q. And the prior work that you've done, does
a-- fhé pfesence of an intermediating factor like thet
have a tendency to unite two areas'é
| M_R. BLOOM: Objection. Doesn-'t — there's no
testimony that there s an mtermedlatlng factor.

THE WITNESS Yeah. | think you mean -- what do
you mean by lntermedlatlng factor? ' |
BY MR. HUFFMAN:

Q. An interrmediating factor would be here

because they live on the county line, they could go to’

any in either county.

A ‘You mean because they live in that -
location?

Q. That's cofrect. You understand the —

geographically -

‘A.  Yeah.

Q. - Fort Worth/Dallas/Mid-Cities?
A Yeah, -
| Q. Okay.
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A.  So these guys are in or around Mid-Cities?
Q. That's correct. Forty percent of the
Tarrant County population is.

A. Yeah, yeah. Well, these things do depend

to some extent on distance. So to the extent that you

have more people in the middle, it goes in the direction
any way of uniting the two markets. |

Q. - Have you ever had a situation where you -

defined a geographic market'in'a metroplex area like

Dallas/Fort Worth where there's a lot of crossover due to
commuting patterns? _

A Well, I've nevef defined a market in such
é big city. | think the biggést might have been - York,
Pennsylvania.was. the biggest one. And King City,
California was fhe émallest. A-nd»it's_ really small. So
! don't-believe I've ever done it in such a big area;, ,

- Q. Do you understand conceptually that |
commuting patterns like tha__t will .tend.to unify the
various areas? |

A.  1think they would go in that direction to
»some extent, su.re.' So would shopping patterns.

Q Exactly. That there would tend to be an
arbitrage efféc_:t because the policyholder could chose to
be treated near his home or near his place -of work?

A. Sure. There's some of this.
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Q. When you were talking to paydrs -1
think -~ it looked like you talked sort of ‘Dalla,s versus
Tarrant County. Did you talk about any counties other _
than Dallas and Tarrant Counties? |

A Not very much. | may have asked — | may
have asked them if there were any other counties that
possibly competing with Tarrant ‘County or something like
that. But not — | don't have a -speciﬂc memory of doing
that. |

Q. Areyou familiar with the literature that
as you move up in the  rank from primary to secondafy to
tertiary that the geographic markets tend to spread?

A. Oh, sure. |

Q. And what .kind of analysis in the past have
you done in fhat regard?

A Well, I've looked at patient flows a

little bit. I've looked at patieht flows by different -

‘what do you call them? -- different diagnostic

categories.
.Q. Okay. What have you noticed?

' A.  Well, as you get to the - the more exotic
diagnpstic categories, you get further travel - on the
average, people travel further.

Q. Imeanas you getup to quateméry, you

could cover an entire state, bouldn't you?
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A.  Well, there's certainly a level - you

could cover the entire state or the world when you get to

the exotic transplant things that can only be done in

certain parts of the world. Quaternary is — it's sort

of ill-defined. But there's certainly — thére's alevel

i

_ of really exotic things that can on>|y be done in few

places where you get to huge, huge market areas and

~ probably where every single firm that does it would

probably have market power.

Q.

In the neurosurgeon case you did, the

Frank case, you were saying you thought it was somewhere

50 to 20 miles. And | qan’t remember. What town.is that

in?

A

Q.
A
Q.
A
Q

| think it's probably Portland. But I'm

" not exactly sure.

Portland, Oregon? -

No, no. Maine.

' Maine?

Maine.

Allright. The reason I'm asking about

if, I'm wondering why you narrowed it. Fifty miles seems

narrow for a neurosurgedn'geographically.

MR. BLOOM: Did you say 50 or 15?

MR. HUFFMAN: Fifty.

MR. BLOOM: Did you say 50 or 15?7
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THE WITNESS: Fifty.

MR. BLOOM: Five zero?

THE WITNESS: Five zero. Well, my understanding
from talking -- mostly in talking to Dr. Frank becausé
this was, you know, such a hurried thing is if - this
is -- this maybe sounds unduly mod_est for a doctor. Buf
he was saying the neurosurgery he did was ndt that
exotic. It was not something people would come in from
long distance.. | |

BY MR. HUFFMAN:

Q. Have you ever do;me Zip code analysis dn
physician practices? |

A.  You know, | think I must have .so'm‘eWhere
along the line. | think | did the Chabra,

Q. Chabfa? Do you recall what you found?
That was the rédiology case? | |

A.  Yeah. ltwasa radiology cé_se_. I found
that roughly speaking it was somethihg like ~ I'm novt-
exactly Eememben‘ng the numbers. But certainly the
majority — maybe 60 or 70 of the péople - went to Mee
Memoriai Hospital, a Iittlé hospital in the town, went
to — the planning area that went maybe 20,30 miles in
each direction.

Q This is a King case?

| A Yéah. King City case. That's very rural.

~.
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Q. | gather because you did not do — you
didn't define a relevant mérket -- a posited relevant
market, ydu have not done any concentration ratios?

A. Right =~

Q. Have you done concéntration ratios in the
past?} |

A.  Oh, sure.

Q. Okay. And what's the last one you did?
Was it the merger analysis? Or is that just because it's
at the bottom of the list it may be the 6ldesf rather

than the neWest?

A It's nbt the newest. The newest is
-pl_'obably -- 1 think there's one in RTI. _Yeah. Therer

must be. Retractable Technologies' one. Certainly was

one in Bourns vs. Raychem which was very easy and most’

the time periods because Raychém had everything, at least

accepting my definition of the product.
; Q. I'm sorry. Whgt - wh.at was the most
recent?

‘A.  Most recent WOuld be Retractable
Technologies. |

Q. Okay. And in that did you use the

Herfindahl methodology or some other methodology?

A. Ithink Ijust did concentration ratfos.'

I may have also done Herfindah!'s.
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how those come out. That's a factor - | haven't dqne

any specifically in this case. | mean for -- well, now |

-screwed - forgot my own preposition. | haven't dorle

anything specifically about that in this case. But it's

from my background knowledge about demand for health care

that | kndw that.

Q. . Okay. What do you recall from your
background knowledge? .

A The.elastlclty are on the order of -.2,

That‘s quite inelastic.

Q. Have ydu dohe any analysis of entry in

this case? |
| A Not speciﬁcally for this case.

Q. Have you dene work previeusly abeut entry? »

A Yes. | discussed entry rn the Kartell
case. Andl've dlscussed the effects of entry in — ln
.my book. ln the Kartell case, I actually was able to get
some numbers In my book, it's more ofa theoretlcal
summary.

Q. | In your book, what do you say?

l.A. I talk abour the fact that entry can -
because of the nature of the physician markets, entry
sometimes does not equilibrate — deesn't equal across
price areas.

Q- Okay. Can you explain that a little more?
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selected - any doctor who otherwise ybu didn't know
about who participéted in that poli - or even if he
didn't ~ you would - you would guess, well, he's
probably nbt gbing to take that really low offer.

Q. Well, but the doctors don't know what the
range of responses is to an NTSP poll. You._g_nderstand-
that, don't you? _ |

A.  Yes, yeah. That'strue.

Q. And you understand that the only
information that was gi\}en to the board was what the
mean, median.and mode was of all of the —

| MR. BLOOM: dbjectjon.
BY MR. HUFFMAN:
Q. - ofthe responses across all
_Specialties? | |
| MR. BLOOM: And the objection is foundation. And -

| don't believe that's an accurate statement of thef _

- evidence.

(Record read.) »

THE WITNESS: | believe Karen Van Wagner has
claimed that once or twice in the debosition.' Butl
don't know if that proves it but -- |
BY MR. HUFFMAN:;

Q. \Do you have any information to the

contrary?
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MR. HUFFMAN: Okay. Move to strike as

. nonresponsive.

Q. You changed into the conditional. - My

“question was: Do you know of any situation in which one

doctor knew w_hat,anotherrdoctor was goihg todoin
response to a payor offer?
A.  Knew with certainty?
Q | That's correct.
A. 1 don't think so. _Maybev that's happened.r
But | don't know any way | would know it's happened.. '
Q. Doyou feél there's any value to soméone
conducting a poll of what contract rates have been with
payors in a given markét? |
A. Just what prices.havve been in —
. Q. That's cdrrect. |
A. - past things?
MR. BLOOM: Objection. Vague and ambiguous. You
can 'énswef if you unde_rstand the ﬁuestidn; | |
THE WITNESS: Okay. Did you say poll or survey?
I forgotthe |
BY MR. HUFFMAN:
Q. Either one.
A.  Okay. |
Q. Do you see a distinction?
A

I'm not seeing one right now.
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Q. Okay.

A.- But I'm not seeing how you could do it in

apoll. | think it would have some valué to some market

participants to know what the other -- other PPOs and |
other plans are paying. And — and | wo_uld be - it
would surprise me if - at least if the contracting
officers and the major plans didn't have some idea of
that, whether it's from surveys .or s'orﬁe other sources.
And an ag:curafe survey Would help them, | would think;

Q. Allright. Sowhen you say the plans,
you're ass_umihg that the payors survey and know what the
other payors are paying in the local area? |

" A lwould be sumﬁsed if they didn't have

some idea of that. That would be one of the market
research things_l would expect them to do as part of
their job and - and that they would like to know that.

Q. And would you assume that'ph'ysician-s, .
similarly would like to know what ofher physicians are
getting?

A. - Sure. 1think they would like to know
that.

d. All right. And providing more information
to the marketplace often can cause a more efficient use
of resources, can it not? |

/A.  Sometimes it can. But if's a double-edg'ed
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sword. It could also make it easier to get_ less
competitive outcomes.

Q. Andisn'tit true that there are
circumstances where having information about what other
physjéiané are getting can benefit competition?

A. | could imagine there could be. But|
think typically it's not that way. | think it's more
that improving information among competitors abolut what .
other competitors are doing typicélly tends to reduce ,
competition, make it less intense.

On the other hahd, having the competitors
know about what's going on on the opposite side of the
market - so havihg the sellers know more what's going on
with the buyers, what their activities are, what their
interest is, what their technolog_y is, that's likely to
be more helipful. | | o

- So mostllikely the double-edged sword
is — tﬁat‘s where the information changes, whether it's
information about the rivals or i_nforrhation about your
customers that's being sent to you or given to you in an
easier Way. | |

Q. Do you think tﬁat the collecﬁon'and'

diséem_ination of information about health care market
.‘conditions can have a potential to enhance competition?

A.  ltcould. ButI'm saying it's a
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double-edged sword.

Q. And that would be true whether or not it

was information being gathered and provided to the payors

or ihformation being gathered andgiven‘to the providers?
A. |think it coﬁld, yeah.
Q. And--
A. It's possible.

Q. Andin fact, it is relatively common, is

-~ it not, for market parﬁcipénts to éeek and obtain that

kind of information?
A. Yes. |
O. ~ Andin féct, there are things that even
the FTC does to encoﬁragé that kind of coﬁduct?
MR. BLOOM: Objection.
THE WITNESS: 1 dont know about that part.’
MR. HUFFMAN: All right. _
Q. But the liferaturé — there is literature,
is there not, saying that there cah bé a potenfial |
benefit tovcompetitiqn by removing those infoﬁnation
asymmetries? |
A Well, there's certainly Iitefature that
says that there can be an improvement to competition and
economic efficiency more generally by reducing
infonnatioﬁ asymmetries usually by buyers and sellers. |

would say that.

158



8"

9
| 10
11
12

13
14

15
16
17

18

19
20
21
22
23
24
25

proposals to doctors?

A. Oh. I think there's a poténtial benefit
in that. | |

Q. And wha_t is the potential benefit?

A Well it's éésuming that it's doﬁe well
to some of this can.be - can> avoid repetition. So
one physician practice wouldn't have to have this lawyer
check it and éno_ther one have this laWyer. Especially
for sOmet'hing éimple where the practic_:es are -- at least
how they function legally is similalr enough. You might
be able to écondmize on legal resources by doing that. -

Q. Are_.there huge diseconomies in having each
physician conduct his or her own contract with you?

A ll doubt it. Becausé most physiciahs are
not practicing as individualé anyway. They're.groups.

| Q.. Well, there are huge diseconomies by

havihg.eabh practice group each ébnduct their own
coﬁtract reviews?

MR. BLOOM: 6bjection. r

THE WITNESS: | wouldn't say there's huge _
diseconomies.
BY MR. HUFEMAN:

Q. Hugé overlap?

A; There's some overlap, sure.

Q. 140 times?
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A Sure. But remember, they also review it
when they go — after it goes through NTSP. Théy're not
just saytng whatever NTSP says goes, at least for the
nonrisk centracts. For the risk contracts eince they've
signed up to go with NTSP in a mandatory. Wey, that's |
different.

Q. s there a significant benefit for

- physicians having a common contract review?

A.  Ithink there's some benefit. -

Q. Is‘there any literature on this subject?

A. ldon't-- not that | know ot.

Q. Were you g_iven any guidance by complaint
counsel or did you have any aseumption as to whether or '
not NTSP had an oblig_a.ti'qrt to make available the network
it had put together for its rtsk contracts to payors for
nonrisk contracts? . -

A.' I don't think | got any guidance onit.

Q. From an economic standpomt would there
be any rationale for NTSP to basically make that network
available without any compensatlon to the payors?

A Well to the extent there was — | -- you.
mean for NTSP to do it —

Q. Correct. |

. A - itself rather than just let the payors

do it? Well, if there was some slight economy -- not
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Q. Oh. Okay. Did you have access to what

the other doctors other than NTSP participating

ph))sicians had signed up with with the pian‘s?

A No.no. It was justNTSP.

Q. Okay. Ifyou were a plan and you were
gomg to go out and activate provuders for your network,
is |t correct to say that you would need to increase your
price in order to_ get more participation?

A. Allelse the same, | think that — yéah.

If you wanted if you had some —~ some price at some ,
level and you wanted to get more, you could either -
well, you could raise your prices or send out contracting
agents to sort of encourage - to talk to people
negotlate or something. But ralsmg your pnce would be.
one approach. _

"Q. Isit common when a payor's talking to an
IPA to find out what pnce they need to setto actlvate
as many doctors as the plan wants to get’?

A.  Well, | don't know if it's common for them
to talk about it. It would be useful information.

Q.  Useful information to the payof?

A Yean.

Q. | And so, for example, if one wanted to
activate a majority of the doctors in a particular panel,

that price would probably be higner than the price that
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would be needed to opetate-only ~to activate-only a
few?

A.  Probably. I expect you would get more
people signing on at a-higher price

Q. So, for example, if a payor had indicated
to you that they had some dlrect contracts out, that

wouldn't necessarily tell you what price that payor would

- have to use in order to activate more physicians in the

marketplace?
' A, Well, that's true It wouldn't
necessanly say they could get more physicians at that
price if they wanted them. -
Q. Infact, you would expect that the price
would have to be higher‘? v
A.  Well, it depends whether they were taking

_all of the physicians they wanted to at that price. A

lot of payors don't do that. A lot of them Wa_nt to pay
on a list sntaller. At least in most places. Texas m'ay
have some regulatlon that doesn't allow them to do that.
l m not sure. Couple states have had that

Q. But the payor has a certain amount of
doctors and wants to activate more doctors than what it
had gotten through its direct contracting efforts, _ |
economics and common logic would say to pay a higher |

price to get more doctors?
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BY MR. HUFFMAN:

Q. Based on the work that you've done
considering physician practices, is it your experience
that the mo-re sought-after physicians _often seek and
obtain higher rates?

A. | would say that's generally true. -

Q. And so there may be a perceived quality
difference'. And following basic economic theory, higher
quality will often lead to a higher place? |

A. I think that's correct. |

Q.- Have };du ever done an analysis as to what
the prices wc;uld be to activate some of these more highly
sought-out phyéicia_ns that panicipate'from time to time
with NTSP?

. A Well, | think you can -- you can get af
that with a comparison. of prices that we did of what —
what Cigna thought it wéuld have to pay or did haveto
pay the physicians %o were in NTSP when they converted
over, 'things. like that. | don't_ know if that's exactly |
your question or not. | | |

Q. Yeah. | mean did you — it really wasn't.

Did you ever analyze whaf rates the highly sothtQafter
physicians were getting whether they went thrt.augh NTS-P or
not? |

A. ldidn't have any way of identifying them.
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FTC-NTSP-.Cigna 002054 -- scratch that.
MR. BLOOM: Delighted.
BY MR. HUFFMAN:
Q. FTC-NTSP-Cigna 001991 through 002054, can

| you tell me what this is and how you used it.

A Well I believe we just - yeah.

Actually, | don't remember what we used this for. I'm

sitting here. | just don't remember. Could look through

my feport if it's cited or something. That might refresh

my memory. Doesn't seem to be cited. Yeah. Ijust -- '
I'm blénking on what we used it for if we used it. .

Q. Okay. Is it your understanding 'tHat NTSP
did not have the right to bind any individual physician
on nonrisk contracts? |

A.  That's my understanding.

Q. That the physician would always have_‘ the.
indepe_ndeht'right later to either accept or reject a
contract?

A. That's my 'understandilng.

Q. Is another way of saying that that NTSP
had no authority to collectively negotiéte and bind the
contract for the physician?

MR. BLOOM: Objection. Form.

THE WITNES.S: I would - | would say it has the

right to collectively negotiate it, and it certainly did. -
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ones voted not for the minimums to be higher but for that

. category that was taken?

(At this time Mr. Hekman
reentered the deposition room.) |
MR. HUFFMAN: That's right.
THE WITNESS: Oh, yeah. That would be 56 over

-200 something for the HMQ. And then for the PPO, it'd be

‘99 over - it's got to be roughly the same number, 200 :

Something.' That‘s in 2002. Then in 2001, it's —
actua"y, | don't remember what happened to that
cafegory. - |
| The voting of the whole is a little lower.

2001 you get 106 out of — again, must bo around 200
voting for the HMO for that slice that ended up being the
board minimum. And then for PPO you get 70 over. That
must be around 200 somethlng So you can figure it out
from there. |

BY MR. HUFFMAN

Q. Now, I'm Iookmg at what you tabulated

here. Are you tabulating,the PSN physicians who actually -

sent back responses or everybody who sent back a
‘response?’
‘A. Everybody.
Q. Aliright. So this would be — for
example, Iookmg at 2002, Exhibit 8A, Iookmg at the HMO
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would be 56 out of some 600 would have vbted for what
ended up being the board minimum?

A. Well, if you divide by the ~ the total
number of physicians, it'would_be_ 56 over 57 something or
600. |

Q. Solless than't.en percent?

A. Well, yeah. Because the response rate is
so bad. |

Q. How do you know that the physicians ever

reached a consensus on 125 if it was less than 10

A. That's the whole function of NTSP as an
organization. They get this voting in. The board meets. |
And the boafd adopts the board mi'nir-num’s. ‘That's'th.e
consensus.

Q. But 't_here'é no consensus in the underlying
vote data'é _ |

| A. The organization éMVes at the conseﬁsus.
That's one of the functions of the NTSP, historically one '
of the functions. o

Q. NTSP makes a decision but —-

M.R. BLOOM: Argumentative.

MR. HUFFMAN: Notl argu.mentative.at all. I'm
looking atthe data,

Q. Isn'tit true that when you look at how |
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the physicians actually voted that what the board ended
up choosing was something that only 16 percent or fewer:
of the physicians indicated that they agreed with?
A Well, that's taking account of the fact
fhat -- there's two problems with that. One is that it's
not takiﬁg account of the fact that only about less than
half of them voted. Sq we get lots of nonpérticipénts in
the voting altogether. The 6ther thing is it depends oh
how narrow you slice it. . | |
You knbw, if the voting had been dh sort

of one percént levels, you'd probably get almost nobody
voting on exactly what would be choseﬁ. | don't think
that's a very meaningful thing. But the whole function,
the whole system works to get a consensus for bargaining _
out of the whole procéss' >includin>g the voting brocessi

MR. HUFEMAN; Okay. Move tostrikeas
nonresponsive. |

’ Q.l Isn't it correct to say that every time a

vote was taken, 16 percent or fewer of the NTSP
physicians cast votes that.agreed with the positidn that
tt/1e board took?

MR. BLOOM: Objection. -Foundation.

THE WITNESS No, no. | wouldn't say that.
BY MR HUFFMAN:

Q 56 as compared to 600?
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A.  Well, it's one thing to say what wouid be
my preference or what the minimum should be for the wﬁole
organization. It's anotﬁer thing to say | disagree With
how the organiiation chose out of what it saw when it's
putting togefher the preferences of lots of different
sellers and not just me. See? Do you understand the
difference I"m rﬁaking? | |
Q. Well, you're actljally sort of drifting off
the question. My question asks spéciﬁ.cally: Based on
the votes that were cast, isn't it true that 16 percent
of the NTSP paﬁicipating physicians cast votes that were
in accordance with what the board took as its minimum?.
A Sixteen percent of the total which is much
higherﬁ_pércentage of the people who voted cast a vote
that the board minimum should»be in that slice where the
board éctually picked it. |
QA righf. And isn't it true that that
didn't 'change based on any df the .data that you saw thét
in fact 2002'thére Wére fewer - a snialler percentagé of
the NTSP doctors who cast.a vote that was in line with
what tﬁe NTSP board chose? o
A. l'm sorry. |lost all the predicateé. :
Butit's - in 2002,» the percentage of either 6f the
people who voted or the total who voted for that slicé,

whicﬁ is exactly where -- what the board picked as a
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Q. Is the building of social solidarity
important fo the maintenance of a cartel?

A. - Yes. I think so. Especially this kind.

Q. [If you have significant mechanisms for

building and m_aintaihing social solidarity, can the -

* cartel continue without overt policing efforts?

A. Yes. | believe so.

MR. BLOOM: I have nothing further.
EXAMINATION

BY MR. HUFFMAN:
Q. Going back to the questions abo'u.t'
poliéing; can ‘you name for fne even one instance in all
'thé work that ydu and your asso?:iates have done on this
case in \_Nhich aﬁy physician waé punished by NTSP?
A. For violating the collective norms or |
contracting or some — going around the cartel? Or db '
you mean for anything? |
"+ Q. No. Punish in relation to the cartel that |
you have mentioned.
- A. Thisis the same anéwer that I- gave
béfore. | don't know of an example othér than these
cardiologists getting attention brdt_zght to them. And

fhen as [ said, the punishment —
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Q. You consider that punishment?

MR. BLOOM: | appréciate if you let him finish
the.question before you make the'grimacé at his response. -

MR. HUFFMAN; Well -

THE WITNESS: Well ~

MR. HUFFMAN: - he was confrohtating his own

.earlier testimony. Go ahead.

THE WITNESS: That's what I want - it's meant to
bring social pressure to bear against those 'guys.' And
that could be cohstrued as puhishment.

BY MR. HUFFMAN:

Q. Whatis the definition of policiﬁg that

industrial organizational econpmisfs use?

| A It means detectiqn and punishment like the )
police WOUId dq.. _' | |

o Q. Andhowis bunishmerjt normally defined by
10 economists? -

A. 1 don't think there'é a normal'deﬂr_ii.tion
of punishment. -

Q. Do you know of any economic punishment

that had ever been meied out against NTSP by anybody ‘

because of a violation of the alleged cartel?
A.  Interms of an individual, that's the bad
example. That's the only thing | know of in tenns of any

individual physician groups or physicians.
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. Q.  What punishment was done against the
cardiologists?

A. Social pressure was brought by their |
colleagues. That would be my expectation. That would be
my expectatioﬁ. That's the point_of bringing it up and |
c;ﬁtigizing them. But that's all. |

MR. HUFFMAN: Move to strike as nonresponsive.

Q.  What economic punishment was done against

the cardiologists that you know of?

A. |think I just answered it.
Q. You were télking about soﬁlething. But I'd
asked fqr economic punishment. | .
| A. That was my answer.
- Q What economic punishﬁent was brought that
actually-_h.qrt them? _
MR. BLOOM: Asked and answered. Argumentative.

THE WITNESS: There's no way | can track whether

“it hurt them. 'But my belief is that that was brought up

in order tb get social pressure on these -- on the
Cardiologisfs for gbing -- for contracting around the
cartel. |
BY MR. HUFFMAN:

Q. Well, the cardiologiéts had already left.
You understand that, don't you?

A. |don't understand that. | don't know
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that.
Q. Didthe cardiologists ever come back?
A My un.derstanding is they left at some
point. | don't ‘know if.they came back. They had left at
the time of that letter? | |
Q. Yes. |
A. ldidn't know that.

Q. Did the cardiologists even lose $1 of

~ income as a result of'anyt_hing NTSP did?"

A. Idon'tknow that. The -- the letter
would -1 think would be intended to discourage people
from using them. But there's not -- | don't -- there's
no way | have evrdence to track whether that happened
That would be hard to measure anyway if you have the best
evrdence

Q. You mdrcated that spillover occurs from
HMO business to non-HMO busmess is that correct?

A. Yeah _ | |

_ a Whether or not the non-HMO business is

being done by the same pedple who are doing the HMO
business? | _ |

A. Right. Whether it's the same
organizations or same physicians.

Q. Sobasedon that,li'terature. yotr would

expect there to be some spillover from the NTSP PSN
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physicians to the NTSP physicians who were not PSN?
A. 1would éxpect that and some spillover to
physicians in that whole geographic area, Tarraﬁt County.
- Q W01_;|Id you expect there to bebmore
spillover effects from the PSN physicians who were doing

the HMO work under the capitation contract to their

nqn-HMO practice by the same physicians?

A 'M_ore for them than the ones who were not

in PSN?_

Q. That's correct.
~ A 1 would expect that.
Q. But you would expect spillovers in both
instanc;.es based on the literature? |
A. Based on the Iiteraturé, | would expect
spillovers to the area regardléss. _ |
: Q. | And 'yo_u were talking about nbtes. And |

think 1 tried t6 give you as full an opportunity to teli

- me anything you recall about the conversations you-had

with the payoi's and others for which you havé notes. Is
there anything else you can recall?
. A. ~ Not as I'm sitting here.
Q. Have you and counsel had a ful
opportunityvto talk about those cdnversations so that you
would have your recollection fefr_eshed‘? |

MR. BLOOM: I'm iot on the stand. And éo he
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APPEARANCES

APPEARING FOR THE PETITIONER:

FEDERAL TRADE COMMISSION
Northeast Region ,

BY: Mr. Alan Loughnan

One Bowling Green, Suite 318 .
New York, New York 10004

| APPEARING FOR THE RESPONDENT:

THOMPSON & KNIGHT, LLP .

BY: Mr. Gregory S. C. Huffman
1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201 :

APPEARING FOR THE WITNESS:
WEIL, GOTSHAL & MANGES, LLP
BY: Ms. Helene D. Jaffe
Ms. Jane Pollack

767 Fifth Avenue .
New York, New York 10153-0119

ALSO APPEARING

Ms. Karen Van Wagner
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THOMAS J. QUIRK 54

messenger our offer because it did not meet the
financial minimums.

Q. Did you understand that if the offer met the
financial minimums it would then be messengered tb the
doctors?

A. Yes.

Q. Did you understand the purpose of that was to

‘allow the doctors to accept or reject the offer

individually?

A. If the offer met the minimums?

Q. Yes.
A. Yes.
Q. And you understood, even if the boérd voted or

approved messengering the offer, that the doctors would
still have to accept the offer individually or rejebt
it individually? |

A. Yes.

Q. Do you recall anything else being said at the
board meeting?

A. Yes.

Q. What do you recé11?

A; Unifed Healthcare had questioned'the actions
by NTSP specific to the financial negotiations. We
asked how the board -- or how the organization, I

should say, set minimums. And we were told that the --

214-855-5300 UARS ‘ 800-445-7718
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THOMAS J. QUIRK 166

COUNTY OF DALLAS )
STATE OF TEXAS )
I, David B. Jackson, RDR, certified

“shorthand reporter in and for the State of Texas, do

hereby certify that the facts-as stated by melin the -
caption hereto are true; that there came before me the

aforementioned named person, who was'by me duly sworn

to testify the truth cdncerning'the,matters in

controversy in this cause; and that the examination was

reduced to writing by computer transcription under my

supervision; fhat the deposition is a-trué record of
the testimony given by the witness.

I further certify that I am neither
atforney or counsel for, nor related tbvor employed by,
any of the parties to the action .in which this

deposition is taken, and further that I am not a

relative or employee of any attorney'or counsel

employed by the parties hereto, or financially
interested in the action.
Given under my hand and seal of office on

this, the 4th day of February, A.D.., 2004.

/s (e

Da B. JacKson, RDR, CSR 672
Expiration Date:  12/31/2004
United American Reporting, FRN-209
2725 Turtle Creek Blvd., Suite 200
Dallas, Texas 75219

(214) 855-5300

214-855-5300  UARS  800-445-7718
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. RESTRICTED CONFIDENTIAL,
° ATTORNEY EYES ONLY - FTC

CHRIS L. JAGMIN DOCKET No. 9312

UNITED STATES AMERICAN FEDERAL TRADE COMMISSION OFFICE
OF THE ADMINISTRATIVE LAW JUDGE

In the Matter of: NORTH TEXAS
SPECIALTY PHYSICIANS, - _
‘Docket No.

Respondent, 9312
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@@Y ORAL DEPOSITION OF

CHRIS L. JAGMIN
February 20th, 2004

~

(Contains Confidential Attorneys' Eyes Only
designations)

IR A EEEEEEEEEEEE R EREEREER B EE RN I I I R g g e A R R

ANSWERS AND DEPOSITIONaof CHRIS L.

JAGMIN,_taken at the instance of the Respondent, on the
20th day of February AD 2004 in the above styled and
numbered caUse at the offices of Andrews and kurth,
1717 Main Sfréet, Suite 3700, in Dallas, Da]]aé County,-
Texas, before David B. Jackson, RDR, a Certified
Shorthand Reporter in énd for thé Statg of Texas,
pursuant to the Federal Rules of Civil Procedure and

the agreements stated on the record.
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CHRIS L. JAGMIN

APPEARANCES

APPEARING FOR THE PETITIONER:

FEDERAL TRADE COMMISSION
Northeast Region

BY: Ms. Mazor Matzkevich
One Bowling Green, Suite 318
New York, New York 10004

APPEARING FOR THE RESPONDENT:

THOMPSON & KNIGHT, LLP

BY: Mr. Gregory S. C. Huffman

1700 Pacific Avenue, Suite. 3300
Dallas, Texas 75201 K

APPEARING FOR THE WITNESS: \
ANDREWS & KURTH, LLP
BY: Ms. Kay Lynn Brumbaugh -

1717 Main Street, Suite 3700
Dallas, Texas 75201

ALSO APPEARING

Ms. Karen Van Wagner
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CHRIS L. JAGMIN ' 74

Q. Were you aware that Select was having problenms
in paying physicians? 7

A. ~That was the allegation, that Seiect_Was
having probiems with paying physicians.

Q. When did you first become aware of those
allegations?

A. Oh, I don't know.

Q. Okay. Would it have beeh shortly after you
joined Aetna? | |
A, It was probably a year or two later.

Q. Did you ever have any direct role in the

 11tigat1on between NTSP and Select?

A. No.
Q. Were you ever 1nvo1ved in any discussions of
contracts with NTSP?
| A. Yes.

Q. What were they? What discussiqns-did you

- have?

A. As I said before, NTSP approached Aetna about
doing a direct contract between thefr organization and
Aetna.> Initially the discussions révo]ved around a
risk contract. |

Q. Tell me about those, if you will.

A. Oh, there were a series of meetings,

discussions, contract proposals, e-mails, multiple

214-855-5300 UARS 800-445-7718
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CHRIS L. JAGMIN 204

COUNTY OF DALLAS )
STATE OF TEXAS )

I, Dav1d B. Jackson, RDR, certified

shorthand reporter in and for the State of Texas, do

'hereby certify that the facts as stated by me in the

caption hereto are true; that there came before me the
aforementioned named person, who was by me duly sworn

to testify the truth concerning the matters in

- controversy in this cause; and that the examination was

reduced to writing'by computer transcription under my

‘supervision; that the deposition is a true record of

the testimony given by the witness.

I further certify that I am neither
attorney or counsel for, nor related to or employed by,
any of the part1es to the .action in which th1s

depos1t1on 1s_taken, and further that I am not a

‘relative or employee of. any attorney or counse]_

employed by the parties hereto, or financially
interested in the action.

Given under my hand and seal of office on

this, the 23rd day 0;77 ruary, B,/ 2004. -

D%@ifd H. J’ack.%n, RDR, CSR 672
Expiration Date: 12/31/2004
United American Reporting, FRN-209
2725 Turtle Creek Blvd., Suite 200
Dallas, Texas 75219 .
(214) 855-5300

214-855-5300 UARS 800-445-7718
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RESTRICTED CONFIDENTIAL,
' ATTORNEY EYES ONLY — FIC
DAVID ROBERTS DOCKET NoO, 9312

In the Matter of: NORTH TEXAS

UNITED STATES AMERICAN FEDERAL TRADE COMMISSION
OFFICE_OF.THE ADMINISTRATIVE LAW JUDGE

SPECIALTY PHYSICIANS,
: Docket No. 9312

Respondent.

TN Nt N S’ e “a” i

—***********************;k******************************

ORAL DEPOSITION OF R
DAVID ROBERTS @@ Pi‘if]
January 28th, 2004 .

**********************************‘************.********

ANSWERS AND DEPOSITION of DAVID”ROBERTS,
taken at the instance of the Respondent, on the 28th
day of January, A.D., 2004 in the above styled and |
numbered cause at the offices of Andrews &: Kurth, 1717
Main Street in Dallas, Dallas County, Téxas, before
April L. Struck, RPR, a Certified Shorthand Reporter in
and for the State of Texas, pursuant to the Federal

Ru]es of Civil Procedure.

214-855-5300 UARS 800-445-7718
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APPEARANCES

APPEARING FOR THE PETITIONER:

FEDERAL TRADE COMMISSION
Northeast Region

BY: Mr. Michael Bloom

One Bowling Green, Suite 318
New York, New York 10004

APPEARING FOR THE RESPONDENT:

THOMPSON & KNIGHT, LLP

BY: Mr. Gregory S. C. Huffman
1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201

APPEARING FOR THE WITNESS:

ANDREWS & KURTH

BY: Ms. Kay Lynn Brumbaugh
1717 Main Street, Suite 3700
Dallas, Texas 75201

ALSO APPEARING

Ms. Karen Van Wagner
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DAVID ROBERTS 44

question.
A.  2001. No. I'm sorry. I .don't.
Q.  (By Mr. Huffman) What changes were there --

were made in the risk reimbursement structure in the

first couple of years you were on the job in Dallas?

A. ~Actually, there were no changes to that risk
arrangement after I arrived. Again, my first meeting
with Med Select was at the end of May, and at that
point I was concerned about some of the things that I
heard'and»contacted our financial area and asked them
to expedite a financial audit, which occurred within

two weeks and -- and this contract began to unravel

‘either through TDI oversight, which began in July, or

bankruptcy on -- actually, I think that was filed in
June, Tlate Juﬁeﬂ Must-have been July. Late Ju1y they
filed bankruptcy. -

Q. Was thaf'Ju1y 2000?.

A.  July of -- I'm 1ooking at these dates trying
to figure out -- that would have been-2001.

.Q. Okay. So I gather by virtue of your audit you
would héve beeh'aware of a lot of the 1nterha1

difficulties within that?

A. The difficulty we saw was in the financial
statements.
Q. Were you one of the ones who uncovered the

214-855-5300 UARS 800-445-7718
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DAVID ROBERTS ' 45

embezzlement?

A.  The team that was sent. I did not participate
in the audit. They did find that, yes. And it waé
reported to me.

- Q. Okay. When was that embezzlement found?

A. That week of June 12th.

Q. 20007

A. 2000 --- must be 2001.

Q. Oh, okay. Let me go back. Because maybe I
misunderstood. | |

A. I .think my dates may be off a year.

Q Okay.

A; I'11 clean that up fn the review. But --

Q Let'é'go back and talk about it now. So when

you -- you said you .came, what, in May of 2000 --

summer of 2000.

A. It would have been 2001.
Q. Okay. To -- you came back to Dallas in 20012
A.- Right.

Q. | A1l right. And then right after you.came

~ back, you heard some things. What did you hear about

MSM? _
A. Actually, I didn't hear anything. I had a
meeting with them. I had a meeting with their dfficer,

and we raised some questions. And we -- I was

214-855-5300 -UARS 800-445-7718
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DAVID ROBERTS 46

concerned and at that point contacted our financial

area and séid'I need an audit as soon as possible. But

~we had been doing ongoing -- pardon me -- as part of

the Texas regulations, there are accountabilities in
any type of risk arrangement and monitoring processes:
and things that have to be reported. . And we were
already monitoring were they paying claims.

You don't always have c1aim issues here
and there. Were there trans at that point, no. I
didn't hear any of those things. But in that meeting
in May there were discussions about ‘changes in the

contract, and this contract at that point would have

 been Tess than a year old. Just created concerns, and

it precipitated in an audit.
Q. Okay. So then Aetna did the audit. The June

12 audit uncovers the embezzlement, and I gueés a

“number of cash flow problems; is that correct?

A. Correct.

Q. Did'you-make a report to TDI?

A. Yes.

Q. Okay. Then TDI came in and put them under

supervision; is that correct?

A. That's correct.
Q. Some time --
A.  Now, whether we instigated that or some other

214-855-5300 - UARS 800-445-7718
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DAVID ROBERTS _ 47

party, I don't know. But TDI showed up first part of
Juiy. We reported it. |

Q. Okay. And were you aware as to whether or not
anyone had requested an audit prior to the time you got
there of MSM? |

A. Not that I'm aware of.

Q. Okay. Were you aware that NTSP had requested
an audit?

A. No.

Q. Okay. Would that be something Dr. Jagmin
would know? |

MS. BRUMBAUGH: Objection to the form of
the question. How would he know that?

A. I don't know the answer to-that.

Q. (By Mr. Huffman) A1l right. So whatever
discussions went on betwsen Dr. Jagmin and NTéP-about
the need for_an audit or MSM difffcu1ties; Dr. Jagmin
is the persdn we should be asking? |

A. ~ Yes. Because I don't have knowledge.

Q. TDI then huts MSHM under'supérvision. Then TDI
shortly thereafter goes into bankruptcy; is that
correct?

A. TDI took over the supervision and began
working wffh the parties to restructure the

relationship with a11 the parties involved and actually

214-855-5300 UARS 800-445-7718 -
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15:13:18 1 had a meeting to try to finalize that arrangement and

15:13:24 2 for whatever reason wasn't successful, and the véry
1s:13:32 3 | next week was the filing for bankruptcy.
15:13:52 4 Q. Okay. Going'baék,-if we cah, to Exhibit 3112,
15:13:58 5 and thjs is -- now that I understand that you didn't
15:14:00 6 come until after this, maybe I'm barking up the wrong
“15:14:04 7 tree.. But any changes in'the risk reimbursement
15:14:08 8 structure, wbu]d that be.something.Dr. Jagmin would
15:14:100 9 | know? | | |
15:14:10 10 MS..BRUﬁBAUGH: Object to the form of the
15:14:12 11 queétion;

15:14:14 12 A. If there 1is knowledge, Dr. Jagmin would know.

15:14:20 13 Q. (By Mr. Huffman) A1l right. And when you
15:14:24 14 came 1in, had you Tooked at hdw the reimbursement

15014526 15 stfuqture.had changed over the last year?

15:14:40 16 A, I'h*trying to recai]. I don't reca1{ looking
15:14:46 17 at what the hisforiéa] reimbursements had béen priof to
ﬁuA5218 what we weré dealing with at that point. |
15:14:54 19 Q. Let me go back._ I think you indicated that in
15:15:00 20 | June of 2001 the contfact between'Aetna and MSM was
15:15:06 21 only about a year ol1d? |

15:15:08 22 | A. . It was a renewed contract, and I think it was
15:15:12 23 | about a year old, yes.

15:15:12 24 | Q. Okay. And based on that, is it your belief

15:15:16 25 that the rate structure between Aetné and MSM had not

214-855-5300 UARS 800-445-7718
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DAVID ROBERTS | 90

COUNTY OF DALLAS )
STATE OF TEXAS )

I, April L. Struck, RPR, certified
shorthand reporter in and for the State of Texas, do
hereby certify that the facts as stated by me in the
caption hereto are true; that there came before me the

aforementioned named person, who was by me duly sworn

.to testify the truth concerning the matters in

controversy in this cause; and.that the examination was

reduced to writing by computer transcription under my

'eupervision; that the deposition is a true record of

the testimony given by the witness.

I further certify that I am neither

'attbrney or counsel for, nor related to or employed by,

any of the parties to the action in which this

~deposition is taken, and further that_I am not a

~relative or emp1qyee of any-attorney or eOUnsel

employed by the partjes hereto, or financié]]y
interested in the action. |

| Given under my hand and sea1 of off1ce on
this, the 9th day of February, A.D., 2004,

(410«/\ \ / \. 5}/\#«\—{ ":\-N
April -\, Struck, RPR, CSR 7535
Expiration Date: 12/31/2004
Firm Registration #209 .
2725 Turtle Creek Blvd., Suite 200
Dallas, Texas 75219 '
(214) 855-5300

214-855-5300 UARS 800-445-7718
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In the Matter of the

North Texas Specialty Docket No. 9312

N et et e
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ORAL DEPOSITION OF
DR. MARK COLLINS

JANUARY 27TH, 2004

ORAL DEPOSITION OF DR. MARK COLLINS, produced as a
witness atvthe instance of the FTC, and duly_eworn, was
taken in'thejabove—styled and numbered cause on the 27th
of January, 2004, from 9:08 a.m. to 10% 40 a.m. before
Tammy Staggs, CSR in and for the State of Texas,
reported by stenographic method, at the Radisson Plaza

Hotel, 815 Main Street, Fort Worth, Texas.
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one.

that

that as part of a lawsuit?
A7 “Yes. | )
» Q. And do you know who the,partges;were?v 
4;A. Yes. |
iQ. Who were the&? - ’
A, MSM. . | o
Q. And anybody else? Who was on the other side?-'
A. The phyéicians. .
Q. And you were one of those physicians; is that
right? |

P o » 0 p

No.

How about .a telephone number°
(817) 924- 3792

Any others?

Fax, (817)~921—4766.

Q. All right. What was the nature of the

'dep051t10ns that you were involved in a few years ago°

A, Medlcal and contractlng

Q. Let me ask you to focus on the contractlng
Was it one or more than one?

A. One. |

Q. Okéy. Could you briefly describe the isgue in

matter? _

A. What specific?

Q. Well -- al11 right. Let me ask you this: Was

For The Record, Inc.
Waldorf Maryland
(301)870 8025

e
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A. Uh-huh.
Q.  And was that a lawsuit in which NTSP wag
involved?

A, As far as the physician providers, yes.

Q. All right. Why were you deposed, do you know?

A. I was the banner name, the first name on the
documents.
Q. How did it come to be that You were the named

- party on the documents?

MR. KATZ: Well, I'm going to caution you
not to disclose any pr1v1leged communlcatlon that you
may have had with counsel. go to the extent that your
knowledge as to why your name is a party or you might
have been a lead plaintiff is based upon something
you’'ve learned from counsel, then you don’t have to
answer that. That would be privileged. _

. THE WITNESS: Okay. ‘ : T

A, ‘m 901ng to have a hard time recalllng at
that ‘point. Counsel was involved with a lot of that S0
I'm not. g01ng to be able to. give any specifics. - I'd be
heeltant to answer any specifics on that or any
generalizations.

Q. (BY MR. ZANG) Just prior to the laweuit did
a large portion of your business in some way or another

1nvolve MSM°

For The Record Inc.
Waldorf, Maryland
(301)870 8025
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A. Describe what you mean by a large portion.

Q.'. Well, db you have an understanding of a --
what do you understand iarge portion to mean?

A. Whether it’s a significant number of my volume
or.. . | o

Q. All right. Why don’tvyou>use --

A. Are you 1poking fbr perceﬁtages?

Q. Well, why don’t you use that first definition

that you’ve just described, a significant portion of

your volume.
| A I wouldn’t be able to characterize just how
significant it was.
Q. -Okay. —

A. I did do business with .contracts through MsM.

Q. All right. And were those contracts risk or
nonrigk?
A, oI don’t even recall.

Q.  What was the nature of the dispute with MSM at
the time? |

A. The basics was honoring'a contract that they
had with us as a physigian.

Q. In other words, they failed to honoi it? Was
that one of the allégations?

A. That was my concerné and allegations, yes.

Q. And could you describe in more detail the

For The Record, Inc.
Waldorf, Maryland
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nature of your concern that you just eluded to?

MR. KATZ: And let me just say, again,

- through all this stuff, if YOu would just please limit

your answer -to your knowledge, not based on anything
you’ve obtained through counsel. So ybu canﬁtell him
what your thoughts_were separate and a part from what

you may have learned or discussed with counsel. So you

-can go ahead and answer to that extent.

A.  Can you reask the guestion again?
Q. (BY MR. ZANG) Sure. You had mentioned that
you had a concern with respect to MSM,_and I wanted -- I

asked you to describe in greater detail the nature of
QOur concern with. respect to your MSM relationship at
the time.

A. They had a contract with us -;'with me that;_
they did not honor; and the general principal would be
they would want meito'honor my pbrtibn of the contract.
i,expected them to honor their‘portidnfpfﬁthe contfact,
which they d-id not.

Q. Did it include a PPO contract? : .

A. I don’t recall whether the PPO was iﬁ&olveq'in

that or not.

Q. All right. - Did you do anything td-prepare for

today’s deposition?

A. Meeting with counsel,; review of a previcus

For The Record, Inc.
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A, As an iﬁdividual, my recollection is what I
would consider the minimum that I would want to review
it based on a fee for an HMO or PPO.

Q. And that would be with respect to both HMO and:
PPO contracts? _ :

A. As I said, PPO and HMO.

Q. And with respect to yourself, is that a
minimum you would liké to receive at a particular point {
in time? |

A. As an individual, notlas part of the group, as
an_individual that is whét I like to try to maintain-a
minimum as. » _

_Q. And why is that_important‘to you,.if that is

important to you?

A. That’s my individual preference for what I

-want as the lowest fee schedule I'm wanting to take.

Q. . Is there aﬁy - any reason why yoﬁ have a-
preference for such minimums?  I’'m just ?ryihg to
understand why,'if there are any reasons, that you
express your preferences iﬁ'terms of a minimum fee.

A. That’s how I'm paid. I have to have some-
income to keep my office open.

Q.' Right. But I suppose an alternétive would be
for you to be able to review any contractual foering

that might be made by a payer even if it came in below

For The Record, Inc.
Waldorf, Maryland
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your so-called minimums, right?
A. I have that opportunity at any time to be
available through a direct contract, whether it’s a

contract through an IPA, any particular'oneﬁﬁor go

vdirectly to the company. 1I’ve always had that

opportunity. I still have always that opportunity.
| Q. Have you ever entered into a direct contract
that feli below your expressed minimums?
A. I don’t recall.
Q.  Would you?
MR. KATZ: Objection.” Form.
A. Depends on the whole coﬁtract. |
Q. (QX MR. ZANG) Do your minimum -- does your
preference for minimum rates éhange over time? Has it
changed over time? Let me ask that question. Has it
changed over time?
‘A. -I don’t recall because I don’t recall what my
minimums were originally. N
. Q. How did you arriVe at your minimums? Just
picking it out of a hat, the number? Or was there some
methodological.way you did it? |

A. I had no specific methodology to it.

0. How about a general methodology?
A. I based it on just how I was 1ookin9 at it at
the time.

For The Record, Inc.
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CERTIFICATTIO N OF REPORTER

DOCKET/FILE NUMBER: - DR. MARK COLLINS

CASE_TITLE: NORTH TEXAS SPECIALTY PHYSICIANS

HEARING DATE: _JANUARY 27. 2004

I HEREBY CERTIFY that the transcript contalned hereln is a
full and accurate transcrlpt of the notes taken by me at the
hearing on the above cause before the FEDERAL TRADE COMMISSION to

the best of my knowledge and belief.
DATED: |-3%-0t

-—taUMIﬂLo— SﬁZMVQﬂ

TAMMY STAGGS

~

CERTIFICATION OF PROOTFR ﬁ A DER

v

I HEREBY CERTIFY that I proofread the transcrlpt for accuracy

in spelllng, hyphenatlon, punctuation and format.
v

SARA J. VANCE

For The Record,'Inc;
Waldorf, Maryland
(301)870-8025
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CERTIFICATE OF DEPONENT

I hereby certify that I have read and examined the
foregoing transcript, and the same is a true and accurate record of

the testimony given by me.

Any addltlons or corrections that I feel are necessary,
I will attach on a separate sheet of paper to the: original

transcript.

DR. MARK COLLINS

I hereby certify that the individual representing
himself/herself to be the above-named individual, appeared before

me this

-

day of . , 19 , and executed the

NOTARY PUBLIC IN AND FOR

MY COMMISSION EXPIRES:
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U.S. Department of Justice

United States Attorney
Northern District of Texas
Telephone (214) 659-
1100 Commerce St., 3rd F1. 8600
Dallas, Texas 75242-1699 Fax (214) 767-0978
FOR IMMEDIATE RELEASE DALLAS, TEXAS
CONTACT: 214/659-8707 NOVEMBER 12, 2003

www.usdoj.gov/usao/txn

Former Accounting Manager for City of Grand Prairie
Sentenced to 8 Years

United States Attorney Jane J. Boyle announced today that Frederick Charles Miller, a CPA-
and former accounting manager for the City of Grand Prairie, Texas, was sentenced today to
eight years imprisonment, following his guilty plea in August to money laundering and tax
evasion charges. The Honorable United States District Judge John McBryde also ordered
Miller to forfeit $1.15 million and pay $1.45 million in restitution, which includes $300,000 to
the Internal Revenue Service for taxes owed. In addition, he was ordered-to forfeit all of those
items, real and personal property, which were identified in the indictment and plea agreement.
Miller has been in federal custody since his arrest in June on charges outlined in an 11-count
indictment that was returned by a federal grand jury in Fort Worth earlier that month. He is a
former resident of Cedar Hill, Texas. :

Frederick Charles Miller was the Chief Financial Officer of Harris Methodist Select, Chief
Financial Officer and Vice President of Medical Pathways, and Vice President - Secretary -
Treasurer of Medical Select Management. Harris Methodist Select and Medical Select
Management were companies and health care benefit programs which provided medical
benefits, items, and services through medical providers to individuals covered by health care
contracts. Medical Pathways was a management company for Medical Select Management.

Miller admitted that beginning in 1998 and continuing through 2001, he embezzled
approximately $1,150,000 from Harris Methodist Select and Medical Select Management.
He admitted that he used his position as an officer to facilitate the embezzlement and thefis
~.and devised various schemes to defraud and embezzle the funds. On August 15, 2000, Miller
purchased a $338,000 cashier's check at Bank of America with the funds obtained from
Medical Select Management and Harris Methodist Select. He deposited this cashier's check in
another bank account opened in the name of a fake company, Clarice Corporation. Miller
conducted this transaction with known criminally derived funds stolen from the health care
benefit programs and well knew when he purchased the cashier's check that the funds were
embezzled. '

http://www.usdoj.gov/usao/txn/PressRel03/miller_sen_pr.html
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Miller also admitted that he attempted to evade his tax liability for 2000 by submitting to the
Internal Revenue Service, a false and fraudulent joint income tax return. He intentionally
omitted $649,169.52 in income obtained in 2000 which should have been reported to the IRS.
Miller stated on the fraudulent tax return that $265,999 was his and his wife's income upon
which a tax of $78,808 was owed, when in fact, as Miller well knew, their true income was
$915,167.52 and a tax owed of $335,074.24. Miller had stolen those unreported funds from
health care benefit programs and was hiding the thefts on this income tax return. Those
unreported funds were laundered and hidden in various ways by Miller with the intent to evade
detection and taxes owed to the IRS, as well as the victims of the thefis and embezzlement.

Frederick Charles Miller obtained several properties with the embezzled and laundered funds,
including $245,490 in cash; 271 gold coins, valued at $1 13,820, that were obtained with stolen
funds; $14,602.94 in negotiable instruments; a residence located on Bentle Branch Lane in
Cedar Hill in which the equity was obtained with forfeitable funds; approximately $15,000 in
Thomas Kinkade paintings purchased with stolen funds; a Texas Guaranteed Tuition plan with
a deposit of stolen funds totaling $44,006; various other investment accounts established with
stolen funds; and a 1998 Toyota vehicle purchased with stolen funds. '

U. S. Attorney Boyle praised the investigative efforts of the Internal Revenue Service -
Criminal Investigation (IRS-CI), the Federal Bureau of Investigation and the U.S. Postal

Inspection Service. The case was prosecuted by Assistant United States Attorney Ronald C . H.
Eddins.

#H#H#
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

NORTH TEXAS SPECIALTY PHYSICIANS, DOCKET NO: 9312

a corporation. -

' COMPLAINT COUNSEL’S RESPONSE AND OBJECTIONS TO -
NORTH TEXAS SPECIALTY PHYSICIANS’ FIRST REQUEST _
FOR ADMISSIONS TO COMPLA]NT COUNSEL
* Pursuant to § 3.32(b) of the F ederal Trade Comm1ss1on s Rules of Practice for
AdjudJcatlve Proceedmgs (“Rules of Practice”), 16 C.F.R. § 3.32(b) Complaint Counsel heréby
submits this Response and Ob_] ections to Noﬁh Texé;s Specialty Physicians' First Request for --
Admissions to Complaint Counsel issued oﬁ November 20, 2003. Each admission is restated
below in italics; followed by Complaintvl Counsel’s objections and responses. Provision of a
| response to any request shall not c.dnstitute a waiver ‘of any applicable objection, pﬂvilege, or
other nght, and, unless otherwise specifically stated, Complaint Counsel denies each of
Respondent’s requests. - - |
| | General Objections
1. Co;hplaix;t Counsel objects to the Admissions to the.exfent that they sgek viflforn.lation
that mﬁy be protected by the work product doctrine, attorney-client privilege, law .
enforcement privilege, deliberative _procéss privilege, investigatory priv;:lege,
go?emment inforrﬁer privilege and other similaf bases for withholding dpcumepts and

information.



2. Complaint Counsel objects to the Adﬁﬁssions to the extent that they seek'te impose
obligations broader than those requireﬁ or authorized by the Rules of Practice or any
applicable order or rule of this Court. |

3. Complaint Counsel objects to the Admissions to the extent that they are unduly
burdensome or require pnfeasonable efforts oﬁ behalf of Complaint Coﬁnsel, or efforts
that are already undertaken. |

4. 'Complaint 'Counsel obj'ects to the Admissio'ns including the Definitions and
Instructions, to the extent that Respondent ob_] ects to or does not undertake the same

~ burdens in dlscovery | _ | g
These General Objections are incorp‘ora;ed into each speciﬁc response below as if s'et
forth fully therein. In those instanees in which Complaint Counsel responds by noting that it can

: ne1ther admit nor deny the request, the mformatlon Complaint Counsel currently possesses is

madequate to prowde a more substanhs'e response, and Complaint Counsel is making reasonable

inquiry with respect to such request. F inally, Complaint Counsel notes that discovery is ongoing
| ‘and ms'eryes the right to supplement these responses as neeess.ary. |

| Op]'ecﬁops and Resp » onses to .Individual Admissions
: Regquest No. 1: Ac;imit that contracts under u;hz’ch NT SP's physicians share risk are.not the .
subject of thzs adjudicative p_roceeding. |
Answer:  Complaint Counsel ebjects to this Request for Admission insofar as the phrase
_‘.‘physic':ians share risk,” as used in Respondent’s Request, is vague and a;;biguous. Complaint

Counsel admits that afrangements solely for the provision of substantial medical care in return

384



for which NTSP physicians colleetively share capitation risk is not the subject of this
adjudicatitre proceeding, except insofar as NTSP may have engaged in conduct in connection
with. nsk—shanng by physicians that may have affected the prov151on of fee-for-service medicine
by NTSP physmlans Complamt Counsel avers that related arrangements for the provision of
fee-for-service care are or may be a subject of this adjudicative proceeding, as are or may be fee-
for-service con‘traet_s that'h_ave some shared risk eomponent, as in the provision of incentives for

meeting or.exceeding specified benchmarks.

Regquest No. 2: Admit that you claim this acﬁudicative Iaroceedin"g is aboztt horizontd?prtce
fring, ' |
Answer Complamt Counsel admits that it cla1ms this adJudlcatlve proceedmg 1s about -
horizontal price ﬁxmg, among other things. Complaint Counsel avers that this adjudicative
proceeding also is about the adoption of various facilitating practices, concerted refusals to deal
or to-deal only on speclﬁed terms, concerted depart1c1pat10ns from payor agreements, and other
antxcompetltlve conduct as may be embraced by the Commission’s complamt
‘;Request N;). 3 Admit that you claim the conduct of NTSP is per se unltzwﬁtl.
;&_nswer: Complaint Counsel admits that it claims that the conduct of NTSP is per se tmlawftll.
Comblaint Counsel avers that, in the alternative, the conduct of NTSP is unlawful under a .
tl.-uncate'd rule of reason anaiysis_. -Complaint Cotmsel further avers however, that it W111 oﬂ'er
such proof as is necessary to establish the unlawfulness of NTSP’s conduct under any standard of

liability that the Court may deem apphcable



Request No. 4: Admit that you claim the conduct of NTSP should not be analyzed under a rule of
reason theory of liability.

Answer: Complamt Counsel admits that it claims that NTSP’s conduct should not be analyzed

under a rule of reason theory of habllxty Complamt Counsel avers that the conduct of NTSP is

‘unlawful under a per se rule or a truncated rule of reason analysis. Complaint Counsel further-

avers, however, that it will offer such proof as is necessal_'y. to establish the unlawfulness of
NTSP’s conduct under any standard of liability that the Court may deem applicable. ”

Reguest No 5: Admit that competing physicians can properly take concerted actzons Izke those

: complamed about in this adjudzcatzve proceéding if those actions.do not have the effect of fixing
-or faczlztatmg the ﬁxzng of prices. -

‘Answer: Complaint Counsel denies that competing physicians can properly take concerted B

actions like those complained about in this adjudicative proceeding if those actions do not have

" the effect of ﬁxiug or faéili_;ating the fixing of prices. Complaint Counsel avers that competing

physicians engaged in concerted actions like those complained about ift this  adjudicative

proceedmg are engaged in conduct that is plamly unlawful, and W1th respect to which proof of

actual effects on pnces charged need not be provided pursuant to the per se rule ora truncated

rule-of reason analysxs Complaint Counsel further avers that, irrespective of the standa.rd of

liability that the Court may deem applicable, competing phy'sicians cannot properly engage in

c__oneérted actions like those complained about in this adjudicative proceeding if the result is to:

~ fix prices (by which we mean to interfere in any way with the market-pricing mechanism) or




other economic terms; facilitate the fixing of prices or other economic terms; reduce output or
variety of goods or services; increase information, transaction, or contracting costs of payors; or

otherwise restrain competition without adequate and cognizable justification.

vRequ-est No. 6: Admit that NT SP is not an- essential facility.

Answer: Complamt Counsel objects to th1s Request for Admission insofar as the phrase
essent1al facﬂlty,” as used in Respondent’s Request, is ‘vague and ambiguous. Complamt

Counsel admits that this suit does not complain of monopolization, attempt to monopolize, or |

chnspi:acy to monopolize,' and that NTSP was not under a legal obligatioh to-act in the mah_her of |

a public ut111ty Complaint Counsel avers tha'it proof that NTSP is' “an essential facility” is not a_n 

element of the vio_iation alleged in the Comi_nission’s complaint.

Request No. 7: Admit that nb consp?ratorial meetings occurred between .NT SP am-l its
physicians. |

Answer Complamt Counsel ob_]ects to this Request for Adxmssmn insofar as the phrase
“conspiratorial meetmgs as used in Respondent’s Request is vaguemd amblguous

- Furthermore Comp]amt Counsel lacks sufficient knowledge to adxmt or deny that “no
consplratonal meetmgs occurred between NTSP and its physicians.”- Complamt Counsel avers
that the conduct of NTSP 1tself, insofar as it relates to the pricjng of physician services, is itself
concerted action. In addition, Complainf Counsel avers that NTSP took various;}acﬁons relétiﬁg- |
\th physicians’ pricing-such as NTSP’s polling of, and disseminhtion of infbrmat_i_on reiating to,

physicians’ future pri'ce‘demands, its establishment’ of NTSP minimum contract prices for



physicians’ 's.er'vices, its negotiation with payors on the basis of those -mim'mum cbnlract_pricés,

- refusals and threatened refusals to deél with payors or to deal with payors oﬂy under specified -
terms, and departicipations and thréatened deparﬁcipaﬁons from payof contracts. Complaint

“Counsel avers that all meetingé of NTSP, of NTSP and some or all of its physicians, and of some '

~or all NTSP physicians, that relate to these and similar matters involve concerted action.

* Dated: Dozamdzn | ., 2003
Respectfully submitted,

MMM%/@

Michael Bloom

Attorney for Complaint Counsel
Federal Trade Commission
Northeast Region

One Bowling Green, Suite 318
New York, NY 10004
(212) 607-2801

(212) 607-2822 (facsimile)
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CERTIFICATE OF SERVICE

1, Christine Rose, hereby.certify that on December 1, 2003, I caused a copy of Complaini
Counsel’s Response and Objections to North Texas Specialty Physicians' First Request for
Admissions to Complaint Counsel to be served upon the following persons:

Gregory Huffman, Esq.
Thompson & Knight, LLP .

1700 Pacific Avenue, Suite 3300
Dalles, TX 75201-4693
Gregory.Huffman@tklaw.com

Hon. D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
Room H-104 :
600 Pennsylvania Avenue NW

- Washington, D.C. 20580

" Office of the Secretary
Federal Trade Commission
Room H-159 _ o
600 Pennsylvania Avenue NW
Washington, D.C. 20580

QLE_

Christine Roée _
Honors Paralegal
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

IN THE MATTER OF : '
Docket No. 9312

NORTH TEXAS SPECIALTY PHYSICIANS,
A CORPORATION,

COMPLAINf COUNSEL’S SECOND SUPfLEMENTAL RESPONSE TO
RESPONDENT’_S FIRST SET OF INTERROGATORIES

Pursuant to Judge Chappell’s Order on Respondent’s Motron to Quash and Motlon to |
Compel Responses to Interrogatories, dated December 4, 2003 Complaint Counsel hereby
answers the contention 1nterrogator1es propounded in Respondent North Texas Specialty
| Physrcran s F1rst Set of Interrogatories. |

' Interrogatory Number One
Identify each and every commumcatlon between NTSP and any alleged

coconspirator in which the coconspirator agreed that he or she would reject a payor offer,
including the date, time, content, and participants of such communication.

' In addition to Coinplaint Counsel’s earlier stated objections; Complaint Counsel objects
to this interrOgatory in that, unless narrowly co_nstrued,' the reqnest for Complaint Counsel to
| identify “each and every communication . . . including the date, tirne, content, and partieipants of
such communication” is unduly burdensome and otherwise unreasonable. Accordingly, )
Complaint Counsel responds so as to address the substance of the interrogatory.
Resnondent asks Complaint Counsel to identify every con'rmunication in which a

coconsplrator agreed that he or she would I'C_] ject a payor. oﬁ‘er Complaint Counsel is not aware

of communications between NTSP and any other person or entity taking the form of an express



request by NTSP .that é physician reject a specific payor offer, to which any physician .exﬁressly,
replied, “T agree to reject this offer.” There may or may not have been such explicit
cominunications, which are a subject of ongoing discovery. However, such an explicit exchange
~ is not necessary to establish a violaﬁon of Section 5. An unlawful agreement may be established
directly or indirectly, by words or by actions. The conduct giving rise to an ﬁiﬁawful agreement
may be that of NTSP jtself, because insofar as NTSP conduct relates Vtc') the pricing of physi;ian )
services, it is concerted action (that is to say, “NTSP” means “NI‘SP as a collective entity”).
Alternatively, ﬁ;e condﬁct giving rise to an unlawful aél'eemgnt may be that of NTSP acting in_
coﬁcerf With, or fﬁc_ilitating agfeement among, some or all of its participating physicians and/or
.others. |
In‘fac"t, NTSP, acting for,iwith, and as a combination df, its ﬁarticipéting physicians,
undertook a course of conduct to affect the pricing of physician services. Implicated in this
course of cénduct were innumerable ¢ommunications of various types, 'iﬁcluding, among others,
contracts with physicians; contacts with payors and other IPAs; communications including email
' ahd fax exchanges with participé.ting physicians;-and I#eetiﬁgs and acts of NTSP directors,
agents, ;xnd employees. - . |
| More particularly, this course of conduct includes, among other 'ihings, corﬁmuniéaﬁons
relating to:- | |
* NTSP’s proffering and participating physicians’ executing of NTSP i)hyéician
participation agreements insofar as appliqable to fee-for-service medical services, see',j eg.,

NTSP 000032 ef seq.; NTSP 000044 et seq.; NTSP 005141; NTSP 022453 ef seq.,' as well as

b Throughout this response, citations to documents are intended to be illustrative
and are not inclusive. :
2



NTSP’s .actio.ns to maintain exclusivity, see, e.g., NTSP 022458 et seq. ; NTSP .005080; NTSP
022380 et seq..;

| *  NTSP’s soliciting and barticipating physicians’ providing of minimum acceptcble
fees for the provision of fee-for-service medical services, in connection with NTSP’s proﬁﬁse to
use such data to determine and disseminate to participating physicians NTSPmmeum prices

- for fee-for-service medical services, and to conduct negctiations with payors in aCcordance
.therethh See, e.g., NTSP 004948 et seq.; NTSP 005086, et seq. ; NTSP 003960; NTSP 005285;

‘ NTSP 014310, NTSP 014913 et seq.; NTSP 0022082 et seq.;

| * NTSP’s determmmg of m1mmum contract prices for fee-fcr-'service medical

R serv1ces See, e.g., NTSP 014962 et seq.; NTSP 004636 et seq.; NTSP 005435; NTSP 003190

NTSP 008449 NTSP 008451

* NTSP’s dlssemmatlon to participating physicians of the mean, medlan mode, and

- other data reﬂectmg partlclpatmg physicians’ poll responses applicable to fee-for-service

medlcal services, and of NTSP’s minimum contract prices based thereon See, e.g., NTSP
004636 et seq NTSP 005080; NTSP 005009 NTSP 005037 et seq.; NTSP 005281 et seq.;
NTSP 014727 et seq.; NTSP 014846; NTSP 0022082 et seq. ; NTSP 022056 et seq.;

¥ NTSP’s mformmg payors of NTSP minimum contract prices apphcable to fee-for-
service medlcal services. See eg., NTSP 005080; F’I‘C—NTSP-AETNA 000079; NTSP 070801; :
NTSP 005281 et seq. NTSP’s establishment of a de facto uniform list price as a ccmmo_'n’
starting pcint for bargairﬁng with payors through the above and related commun‘jcationsr clone '
violates the antitrust laiys; | |

* NTSP’s rej ectioﬁ or threatened rejection of, or-faﬂure to timely coni_'cy to
participating physicians, payor proposals not in accord with established minimum contract prices

3




for fee—for_-service medical sel;vices. See, e.g., FTC-NTSP-CIGNA 000453; FTC—NTSP-CIGNA
00045.1 et seq.; NTSP 00505_5 et seq.; NTSP 068668;

* NTSP.’s on-going negotiations with payors for fee-for-service medical services,
including the making of offers and counter-offers to payors regarding the fees to be paid for such |
.servxces See, e.g., FTC-NTSP-CIGNA 000461 et seq.; FTC-NTSP-CIGNA 000463 FTC-
NTSP-CIGNA 001626; FTC-NTSP CIGNA 000503 FTC-NTSP-AETNA 000079; NTSP Ex.

12; NTSP 022331; NTSP 00470 et seq.; NTSP 012599; NTSP 005435; NTSP 014727—014733

' NTSP 003190 'NTSP 008449 et seq.;

*  NTSP’s reopening of fee—_fer—service medlcal services rate négbtiations with
conh'ecfed payors whose ;étes had fallen below NTSP minimum .contract prices. See,_é.g., NTSP
014941-43; | |

E NTSP’s advxsmg participating phys1c1ans of the status of negotlatlons with payors .
regardmg the fees to be paid for fee-for-service medlcal services and other NTSP actlons having -

the purpose or eﬁ'ect of reducmg individual participating physician interference with collective

- price negotlatlons See eg., NTSP 005086 et seq.; NTSP 005080; NTSP 014962 et seq.; NTSP

004934 NTSP 014871 NTSP 014860 NTSP 022380 et seq.; NTSP 0051 19; NTSP 015204 et

seq.; NTSP 005193 NTSP 022341et seq.; NTSP 0148601; NTSP 014533 NTSP 015206; NTSP

_ _/014491 NTSP 02235 1; NTSP 022331; NTSP 005285 NTSP 014310; NTSP 022434- 022435

* NTSP’s encouraging acceptance and rejection of contracts for fee-for-service )

 medical services, based on adequacy of price. See e.g., NTSP 022385; NTSP 005225;

*  NTSP’s acting as a common sales agent for otherwise competing pﬁysicians to fix
‘prices, through, among other things, its soliciting and parﬁcipaﬁng physicians’ granting of
powers of attorney applicable to fee-for-service medical services. See, e.g., FTC-NTSP-CIGNA
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000234; NTSP 008010-1 1; NTSP 014941-43; NTSP 004934; NTSP 005104-55; NTSP 005269-
- 70; NTSP 005278; NTSP 014309; NTSP 005120; NTSP 022423-022424; NTSP 014727-
014733;

*  NTSP’s interactions with and commumcaﬁons about other entltles including other
 IPAs, regardmg payor payments and contracts. See, e. 8., NTSP 014962; NTSP termination
notice of July 20, 2001; NTSP 022380-82; NTSP at 022458; NTSP 022458 et seq.; NTSP
1005193;

* | NTSP’s solicitation of participating physicians’ letters to employers threateriihg the
nbn;viability of payor networks unless payors aceeded to NTSP’s nummum contract prices for -
fee-for-serwce med1ca1 services. See e.g., NTSP 008191-92; NTSP 005077-005079 NTSP
014962, |

* ,NTSI.”s causing or threatem'ng to cause the collective departicipation of NTSP’s
participating physicians from payor contracts, often at moments of critical ‘import to the payors,
such as open enrollment seasoﬁ thereby dramaﬁcally increasing the peed for the payor to
accommodate NTSP’ pnce demands. See, e.g., NTSP 014962; NTSP 003622; NTSP 014941-43,
NTSP 005120 NTSP 022458 022460; FTC-H'I‘P -[] (NTSP/UHC termination notice of July
23, 2001);

* Gen;ral meetings of NTSP and its ﬁarticipating physicians, as well as meetings of
sub-units of NTSP and of its Directors, employees, ami agents, at which any of th; above were
discussed. See €8s NTSP 004311 NTSP 003622; NTSP Board of Directors’ Meeting Mmutes
of October 8, 2001 NTSP 0031901 NTSP 014533; NTSP 015206; NTSP 014491 NTSP

."022351 NTSP 014309; NTSP 014310.




Interrogatory Number Two
* Identify each and every act or practice of NTSP which ybu contend restrains trade,
hinders competition, or constitutes an unfair method of competition, including the date of
- each such act or practice and how that act or practice restramed trade or hindered
competition.
~ The acts and practices of NTSP that restrain trade, hinder competitioé;._ or constitute an
unfair mefhod of competition, insqfar as relevant to the Federal Trade Comﬁssion’s complaint
are detailed in the complaint, Compiaint Counsel’s opening statement to J udge Chappell,
- Cdmplaint Counsel’s responSes to Respondent’s first request for admissions, and in the response -
. to the i)ﬂor interrogatory. Those documents are incorporated in thlS response by refert_mcc. :
| NTSP has fixed the price of fee—for-'service medical services, aﬁd facilitated, coordinated,
and‘ a.cted'.as-,-the “hub” of cénéerted -actio'n by its participating physicians. Becausé tﬁe NTSP-
| effectuated témpering With-p_rice structures is “among indépendent competing entrepreneurs, it]
ﬁt[s] squarely in the horizontal pﬁce—ﬁxiﬁg mold.” Arizona v. Maricopa Medical Society, 457
U.S. 332 (S. Ct. 1982). See also U.S. v. Socony-Vacuum Oil, 316 U.S. 150 (S. Ct. 1.940), quoted
in Arizéna v. Maricopa, supra. |
To Beéin, sbme or all of NTSP’s participating physicians agrée, by written cohtrabt, to
forward td NTSP for further handling any paybr offer received, andto refrain from pursuing that »
offer ﬁnﬁl NTSP has_permanent_iy discontinued negotiations with the payﬁr. See, e.g., NTSP
| 000032 et seq.; NTSP 000044; NTSP 00,5141; NTSP 022453-55. Thus, by agrccmént betiveen
NTSP and its participating phyéiqians, NTSP and its physicians reduc;a thé likelihood that
participating physicians will éct as “sppilers” as NTSP seeks advantageous price agreemehts

with payors on behalf of its participating physicians.



NTSP appears to have established minimum contract prices applicable to the practice of
fee-for-service medicine for several years prior to having begun its annual polling of

| paﬁicipating physicians. See, e.g., NTSP 014962 et seq. The communications leading to and

beyond the establishment of these prices are not yet known to Complamt Counsel but they
hkely were the leadmg edge of NTSP’s price-fixing activities. '

Subsequently, NTSP began, at least annually, to poll its participating physicians as to
their “minimum acceptable range of compensation,” “to establis’ﬁ Contracted Minimums” for the

| physici.ans’ fee;for-serﬁce mediqal sel;vices. See, e.g., NTSP 004948-49; NTSP 005086-88;

.' NTSP 003960; NTSP 005285; NTSP 014310;.NTSP 014913—01491_4; NTSP 004633; NTSP‘
004636. Tt set the contracted mlmmum prices at the m_idpoint of the minimum acceptable |
ranges identified by its paf,ticipating physiciané. It then communicated to its physicians the
results of the poll and the newly estaflished Board Minimums. Its all-physician Board thén
instrucfed its staff “to use‘thes_e levels as minimally acceptable fee schedules for HMO and PPO
contract offers, which they did. See, e.g., NTSP 064636-37; NTSP 005080; NTSP 005609;
NTSP 014816' NTSP 005281-005282. The manner in which NTSP condﬁcts its polling and
related act1v1txes tends to mﬂate participating phys1c1ans’ “ask’” pnces and otherwise faclhtate

' collus1ve pncmg, and the minimum pnces jointly set then become the bas1s of NTSP’s future ,
bargaining w1th payors. |

Often when NTSP begins discussions with a payor regarding a possible cc;ntract for the
provision of services by NTSP’s participéting physician, NTSP infonﬁs the payor that the
physicians héve esfablished price minimums for NTSP-payor agreements; idex;ﬁﬁes those price

' minimums, and states that NTSP will not enter intc; or otherwise forward to its participating

physicians any payor offer that does not satisfy those price mnnmums See, e.g., FTC-NTSP-
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CIGNA 000453; FTC-NTSP-CIGNA 000451-2; NTSP 005055-56; NTSP 005281-005282;
NTSP 014727-014733. In other instances, payors have proposed to NTSP agreements, or
amendments fo existing agreements, for the services of its participating physicians that included
proposed price schedules that did not satisfy the NTSP physicians’ price minimums. See, é.g., '
FTC-NTSP-_AE’I‘NA 000079; NTSP 005055;56; NTSP 068668. NTSP soméﬁmes ha§ then |
advised the paydrs of the estéblished price minimums ;cmd informed them that NTSP will await
the payors’ submission of revised proposals that satisfy those minimums, or otherwise actively
bargained with ﬁayors as to prices to be paid NTSP’s participating physicians. See, e.g., NTSP
005080; FTC-NTSP-AETNA 000079; NTSP 076801. And in some instancés, NTSP has
reminded participatihg physicians to allow NTSP to continue neg'ot-iations with a payor without
the physicians engaging in potentially competlzng negotiations with thé payorQ See, eg., NTSP
005080-;. NTSP 004934; NTSP 014871; NTSP 614860; NTSP 022380-82; NTSP 005119. Asa
result, payors sorﬁetimes have either submitted new "oﬁ'ers with higher prices or accepted the
higher priceé pressed on them by NTSP for and on bghalf of ifs physicians. |
Because Counsel for Resbondent has adamantly refused to provide adequate initial

disclosufeé or to supplen’ient itsbpaltry initial disclosures (identifying' a mere twelve persons, all |
of whom were affiliated with NTSP itself), Complaint Counsel may hav"'é yet to learn of
numerous comn;mlications‘ of the type referre& to above. Complaint Counsel presently caﬁ staté

~ that such communications involved, at a minimum, NTSP contacts with, in alpha\bet_ical order,
.. Aetna, Inc,, Blﬁe Cross Blue Shield of Dallaé, Texas, CIGNA Healthcafe of Texas, Inc., and
United Healthcare of Texas, and spanned the ﬁme period from approximately 1998 t_d 2002 (we

have just received respondents docuinents for 2003).



In addition, NTSP communicated with participating physicians to create and raise
barriers to make payor efforts to contract around NTSP and its fixed prices costly and
impracticable. These communications related to, aﬁong other things, causing or threatening to
cause the sudden collective departicipation of NTSP’s participating pl_lysicians‘from certain |
payor contracts, often at momghts of critical import to.the paybrs, such as opén enrollment
seasbn, thereby dramatically increasing the need for the payor to accommodate NTSP’ price
demands. See, e.g., NTSP 014962; NTSP 003622; FTC-HTPN-[] (NT SP/UHC termination
notice of July 23, 2001); NTSP 014941-43; NTSP 00801(5-11; NTSP 005120; NTSP 022458-
022460. Similérly, NTSP has urged its paxﬁcipating physicians, as “part of our negotiations” to -
" write employers and otilers, impr,essing upon them thaf unless the named payor acceded to

NTSP’s price demands, “.a' severe network inadequacy problem will exiét in Fort Worth.” See,
eg., _NTSP 008191-92; NTSP 005077-005079; NTSP 014962. |
These and simﬂar éommuniéaﬁons .reﬂect _cdllective actions by NTSP, acting for, with,
andas a combinati(;n of, its parﬁcipaﬁng physicians, to bolster_their- pﬁcing power to fix the
prices they want. In effect, NTSP and its‘participating physicians sought to persuade buyers of
medical ‘services: that N'i‘SP.represents a large and significant panel‘of Fort Worth-area
- specialists and primary care practitioners; fhat if buyers of medical services want to obtain or
maintain a signi%caﬁt network of NTSP Participaﬁng pilysicians they must pay, or continu:e to
pay, at or above the minimum contract prices fixed by NTSP for and with its part;cipaﬁng
phyéiCiahs; and that if buyers seek to negotiate around NTSP and its fixed prices, NTSP and its
participating physiciﬁns cém and will impose significant césts on the_ buyers and those persons -

the buyers seek to serve.



.As aresult of the price-fixing and coércive pressures exerted by NTSP and its
_participating bhysicians, some payors increased their offering prices to NTSP participating
physicians above what they otherwise would have paid. Some paybré abandoned efforts to
reduce theif prices to NTSP barticipating physicians. Some payors bore higher costs and/or
offered less c6mpetitive or inclusive physician panels. NTSP’s écts m restrai;it of trade were not |
- offset by cognizable countervailing efficiencies. Therefore, increased costs imposed by NTSP

_can be expected ultimately to filter down to employers and patients. |

Respeotfully Submitted,

7
Michael J. Bloom
Susan E. Raitt
Complaint Counsel
Federal Trade Commission
Northeast Regional Office - -
One Bowling Green, Suite 318
New York, NY 10004

Dated: - December 11, 2003
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Gregory Huffman, Esq.
‘"Thompson & Knight, LLP
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Q. Let me ask you this question, though,
Dr. Johnson, when you f£fill out -- I assume you’ve filled

out these annual polls; is that right?

A, Yes.
Q. And when was the most recent time?
A. I don’t recall. It’'s been some time.

Q. All right. When you fill out an annual poll,
in your own mlnd for how long is the range that you’re
fllllng out -- that you would llke to see for HMO and .
PPO contracts, how" long is that valid for, in your own
mind? |

A. Till the next one goes out. I think that they
try to sénd_them out anﬂﬁally,'but it’'s been a long time
since I’ve gotten one. It could have been more than a
year.

Q. Let me focus my next set of questions on PPO

or nonrisk contracts + Has there ever been a 51tuatlon

when you entered into a contract that fell below the
range that you said you wanted to see on the annual
poll? | )

A.  Yes.

0. When was that?

A. The -- are you talking through NTSP or another
contract?
Q. That’s a fair question. Let’s start first

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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with NTSP, through NTSP.

A. Yes. The Aetna eontract, I signed an
individual physician offering outside of NTSP.

Q. And you-signed it at a rate that feil'below
your expressed preference on the annual poll? -

-A} Yes.

Q. Can you testify as to the approximate
difference in rates?

A. No.

Q. Now, why did you sign that Aetna. contract?
A. I sigﬁed it in order to be able to continue to

see Aetna patients, and it was important for my

business.

Q. Can you elaborate just a little bit on why it

was important?

A.” I had several patients who were Aetna

patients, ‘and it was impprtant for continuity of care. -
The Aetna business'made up a significant portion of my

practice, so it was important for me to continue to have

that income in spite of the fact that I had lost

-significant amounts of money when MSM administered the -

Aetna contract.
It was also important as far as my relation
with many of the referring physicians because they were

continuing or had contracts with Aetna; and in order for

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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me to continue to see their patients, I needed to be an

Aetna provider.

Q. Let’s go back now, and I’'d like to ask you the

. same questions with respect to non-NTSP contracts. Have

you ever signed -- although, let me stop there and I
just want to get clarity --
A, Yeah, define those terms.

Q. And, well, actually that Aetna-qontract was a

‘non-NTSP contract, right?

A. Correct.

Q. Okay. Any others that you’ve entered into
that fell below your expressed minimums, if you
understand--—‘by minimums, I’'m referriﬁg to what you put
down on the poll. Do you understand that?

A. Yes. There are, but I can’'t bring.those.to
mina. _ | | _‘ )

Q. And how about any ﬁTSP contracts that you had
ente;ed.inté? - J

“A. - Would you define what you mean by that?

Q. Sure: -The same question, were there 5ny
contracts that you entered into as a participating.
provider with NTSP thét fell below your expressed
minimums? .

A, I don’'t know.

Q. How does NTSP use the poll results, do you

For The Record,'Iﬁc.
Waldorf, Maryland
(301)870—8025
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were below the mean, median, OX mode results of the most
recent annual poll that NTSP condueted?

A. I don't know.that.

Q0. . Now, I take it, that you do ——.thatfyou have
from time-to-time seen the-NTSP_poll-results, is that
right, even though you may . oxr- may not - remember them as
you git here today?

- A. Correct[

Q. Let me'ask you, when you see those results,
does that affect in any way your perceptidn of what you
would like to obtain in contractual offerings?

A, Very little.

Q. Can you descrlbe that?

A. G01ng back to what I mentloned before, when I

consider whether or not to accept a contract, -I look at

" how much business I currently-do with that payer. I
'1ook at what the payer s penetratlon 1nto the market is,

" how many -- how many customers, whether they do bu51ness

w1th any large companles 1n Fort Worth. I also look: at
what my -- how many patients I currently have with that
payer, and I also try to find out whether any of my °
referrlng primary care physicians do a large volume w1th
that payer as_well.

0. Okay. A couple of follow-ups. You testified

. that the NTSP poll results have very little affect on

For The Record, Inc.
Waldorf, Maryland
' (301)870-8025
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