UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9312

North Texas Specialty Physicians,
Respondent

MOTION FOR EXTENSION OF TIME

TO THE HONORABLE JUDGE OF SAID COURT:
Non-party Blue Cross Blue Shield of Texas files the following Motion for Extension of
Time.

1. On Friday, February 6, 2004, BCBXTX learned, for the ﬁrsf time, of the issuance of an
order relating to the Motion to Quash and/or Limit Subpoena Duces Tecum filed by BCBSTX on
January 7, 2004. Although the order was issued on January 30, 2004, BCBSTX did not receive a
copy of the order until after a conversation between counsel for BCBSTX and counsel for
another non-party, Aetna, which had received a similar order relating to a similar motion. (See
Exhibit A.)

2. Upon learning of the existenée of the order, counsel for BCBSTX requested that counsel
for Aetna forward a copy of the order at her earliest convenience. Aetna’s counsel did so, and
that order was received by BCBSTX counsel at approximately 1:59 p.m. on Fﬁday, February 6,
2004. (See Exhibit B.) No copy of the order had been received by BCBSTX counsel, and the
6rder was not reflected on the docket sheet on the FTC website. (See Exhibit C.)

3. The order provides that responsive documents must be produced within ten days of the
date of the order, or'February 9, 2004. ’waever, of the ten days conteinplated by the order, -

seven had passed before BCBSTX was even aware of the order and the following two days were



‘a Saturday and Sunday.

4. ‘Accordingly BCBSTX respectfully requests it be permitted a one week extension to
producevthe documents responsive to the January 30, 2004 order or to file a motion requesting
the ALJ reconsider his determination. Counsel for BCBSTX. attempted. to contact counsel for
Respondent North Texas Specialty Physicians and left a voice-mail message asking whether
NTSP would oppose this motion. At the time this motion is being filed, that message has not
been returned. |

Respectfully submitted,

HULL HENRICKS & MACRAE LLP -
Bank One Tower

221 W. 6 Street, Suite 2000

Austin, Texas 78701-3407
(512) 472-4554
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Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
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Washington, DC 20580

Michael Bloom
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Federal Trade Commission
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New York, NY 10004
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Thompson & Knight LLP
1700 Pacific Ave., Suite 3300
Dallas, TX 75201
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Federal Trade Commission
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

)
In the Matter of ) :

) Docket No. 9312
North Texas Specialty Physicians, )

Respondent )
)
AFFIDAVIT OF ANDREW MacRAE

STATE OF TEXAS §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared Andrew MacRae, who,
being by me duly sworn on oath, deposed and stated as follows:

“My name is Andrew MacRae. I am over the age of ﬁwenty-one (21) years and am fully
competent in all respects to make this Affidavit. I am outside counsel for non-party Blue Cross
Blue Shield of Texas (“BCBSTX”), a division of Healfh Care Service Corporation, a Mutual
Legal Reserve Company. All the facts récited here in are within my personal knowledge and are
true and correct.

“On Friday, February 6, 2004 at approximately 1:00 p.m., I returned the telephone call of
Ms. Kay Lynn Bruinbaugh, an attorney with the law firm of Andrews & Kurth in Dallas, who
répresents Aetna in connection with a subpoena duces tecum sgrved by Respondent North Texas
Specialty Physicians. Ms. Brumbaugh advised me of the existen’ce of an order issued J aﬁuafy
30, 2004 relating to the Motion to Quash and/or Limit Subpo;ena Duces Tecum previously filed
by BCBSTX. Iwas previously unaware of the existence of such an order. Accordingly, I asked _
Ms. Brumbaugh to fax me a copy of the order, which she did. That order was received in my

office at approximately 1:59 p-m. Upon receipt of the order from Ms. Brumbaugh, I faxed it to



Mr. Neill F leishlﬁan, in-house couhsel for BCBSTX. I also called Mr. Fleishman and learned he
would be out of the office for the remainder of the afternoon. |

“Neither my client nor I was aware of the existence of the order on the Motion to Quash
and/or Limit Subpoena Duces Tecum until 1:00 p.m. on Friday, February 6, 2004. Nor, in my
opinion, should my client or I have known of the existence of the order. As of apﬁroximately
4:00 p.m. Central Standard Time on Friday, February 6, 2004, the docket sheet available on the
FTC website does not reflect the issuance of the order. (See Exhibit. C to the foregoing Motion
for Extension of Tim.e.) |

“On Monday morning, February 9, 2004, I placed a call to Gregory Binns, counsel for
- Respondent North Texas Specialty Physicians, and left him a voicemail message explaining that
I first became aware of the existence of the order on Friday afternoon, February 6. I asked Mr.
Binns to let me know if his client opposed the foregoing Motion for Extension of Time. I had
not heard back ﬁﬁm him before signing this affidavit.

- “Neither BCBSTX nor I was aware of the existence of the order until Friday afternoon,

February 6. Indeed, the FTC website did not reflect that the order had been issued as of Friday .

afternoon. (See Exhibit C to the foregoing Motion for Extension of Time.)”
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ANDREW MacRAE

SUBSCRIBED AND SWORN to before me by the said Andrew MacRae this 9™ day of
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of ;
North Texas Specislty Physicians, ) Docket No. 9312

ORDER 6N MOTION OF NON-PARTY AETNA HEALTH, INC.
TO QUASH OR LIMYT SUBPOENA DUCES TECUM

L
On January 22, 2004, non-party Aetna Health Inc. (“Aetna"’) filed & motion to quash orto
Timit the subpouna duces técum served upen it by Respondent in this matter (“motion to quash”).

Respondent North Texss Specialty Physicians (“NTSP”) filed its opposition to the motion to
quash on Jamuary 27, 2004.

. On Pebruary 3, 2004, following the-deposition of Actna’s corporato Topresentative,
Respondent filed a motion to supplement its opposition. In its supplement, Respondent makes
additional argumsnts for campelling responses 10 Requost Numbers 2 and 3.

Respondent’s motion to supplement is GRANTED. For roasons set forth below, Aetna’s
meotion to quash is GRANTED IN PART and DENIED IN PART.

Aetmna shall have 10 calendar days from the date of this order 1o produce a privilege log
and the respansivs documents as limited by this Order. : :

I

" Aetna moves o quash or limit the subpoena sarved on it by stpondmt on two primary
grounds. Actna grgues: (1) the subpoena is overly broad and unduly burdensome; and (2) some
of the documents scught are privileged, confidential, or proprictary, or are considered trade

Respondent asserts that its subpoena seeks‘rclcvan: information and the subpoena is not
unduly burdensome. Réspoendent further asserts that the Protective Order Govm.ng Discovery

EXHIBIT

A

v
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‘Materisl, enterod on Ociober 16, 2003 in this case (“Protective Order”) dequately protoots
Agtne’s confidential and proprictary information.

oL

Discovery sought in & proceeding before the Commission must be “reasonably expscted
10 yicld informetion relsvant to the allegations of the compleint, to the praposed relief, ox to the
defense of any respondent.” 16 CFR. §3.3 1(c)(1); Federal Trade Convnission v. Anderson,
631 F2d 741, 745 (D.C. Cir. 1979). Howuver, discovery may be limited if the discovery sought
is wmressonably cumulstive or duplicative or is obtainable from gome other source that is more
convemisnt, less burdensome or Jess expensive, or if the burden and expense of the proposed
discovery outweigh its likely benefit. 16 CFR. § 3.31(c)(1). Further, the Administrative Law
Judge way limit discovery to presarve privileges. 16 CFR. §331(c)(2)-

The subposna duces fecum at issus eonsists of ninerequests for documents. Actna raises
several geaeral-objections in addition o gpecific objections to cach of the nine requests. The
generdl objections, Respondent™s respanse ta cach of them, and a ruling on the general objections
aro set forth in the following section, The specific objections reised by Aetna 1o each of the nine
requests are discussed in the subsequent section.

A

-

Actna raises the following general objections: (1) the length of time for which documents
are sought is unreasonably long: (2) the definition of Aetng; (3) the requents sesk documents that
are confidential gnd proprietary. In addition, Aetna argues that Respondent should reimburse

" Actnia for its expenses. _ ,

L Period of time for produetion

Respondent®s subpounn instructs, unless otherwise indicated, the period of tims foxr which
documents should be produced is January 1, 1998 through the present, Astna objects to the
scope of time of six years as placing an undue burden on it Respondent asserts that it has

documents from 1998 10 present beoguse this is the time frame being investigated by
Complaint Counsel_ ' . .

A request for documants relating to the time period which was investigated by Complaint
Counsel is not voreasonshls, Unless a request for production indicates otherwise, the period of
fime for which documents should be produced is Jannary 1, 1998 through the present.

2. Definition of Aetnn

Actna asserfs that the sul?pocna defines Aetns too broadly by defining Actnz as “Aetna

2
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Health, Inc., its pamﬁ,'subsidlaﬁas. affiligtes, employees, agents and representatives.”
Respondent does pot address this argument in its opposition-

Tho sc0pe of the sobpoena is limjted to demand productin oply from Aetna Health Inc.,
its employees, ageunts and representatives. .

3. Confidential documents are diacoverable

_ Arina asserts that the mbpocnamqumtsmdncﬁmofdommans conmmmgconﬁdeu:ﬁal
and commercially sensitive information, including competitively sensitive pricing information
and Aema trade secrets.

| “The fact that discovery might result in the disclosure of sensitive competitive
srformation is not & basis for denying such discovery.” LeBaronv. Rohm and Hass Co., 441
F.23 5§75, §77 (9* Cir. 1971). See also Federal Trade Commission . Rockefeller, et al, 441 F.
Supp. 234, 242 (SDN.Y. 1977), aff d 591 F.24 182 (2d Cir, 1979) (An objection to & subpoena
on grounds that it seeks confidential information “poses no obstacle 1o enforcement.”). In
addition, information on conpetitors is frequently crucial in procesdings such as this one. See
Service Liquor Distributors, Jnc. v. Calvert Distillers Corp., 16 FRD. 507, 509 (SD.N.Y. 1954)
(“{n an action under the antitrust laws, based upon an alleged abuse of competition, a
competitors® business records, where good causa bas been shown are not only not immune from
inquiry, but they are precisely the source ¢f the most relevant evidance.”). Accord United States
. Lever Bros. Co., 193 P. Supp. 254, 257 (S.D.N.Y. 1961).

Although Aetns agserts that the docurgents requested contain extremely sensitive
information, the burden on Aetua of production does not outweigh Respondent’s need for the
documents it requested, as limited by this Qrder. “Inconvenience to third partics may be
outweighed by the public interest in seeking the truth in avery litigated case.” Covey O] Co. v.
Continenial Oil Co., 340 F.2d 953, 999 (10* Cir. 1965) (denying motion to quash subpoenes
served on competitors)., In light of the limitations set forth below and the confidentiality -
provisions of the Protective Order, enforcement of the aubpoenss, as Kmited by this Order, would
not be unreasonable or oppressive.

However, Aetna is not required to disclosc patient information. Information conceming
particular patients’ names or other data is not relevant and shall be redacted by-Astoa. In
addition, Aetaa is not required to produce privileged information. If informetion is withheld, on
grounds ofp:ivilcgcqmysimihrd&im,Aﬂmshnﬂsuhmitasahedtﬂe of the items withheld
which states individuaily as to each such itsm the type, title, specific subject matter, and dste of
the jtern; the names, addresses, positions, and organizations of ell authors and recipients of the
item: and the specific grounds for claiming that the itaw is privilaged. See 16 CF.R § 3.38A.

Pursuant to 16 C.FX. § 3.31(d)(1), a protective order goveming confidentisl information
was issued in this case on October 16, 2003, The provisions of the Protective Order adequately

3

Racelved 02-04~2004 B8:47pa From-2023252427 To-ANDREWS & KURTH LLP Page 004



S_.ent by: ANDREWS & KURI(H L.L.r. €14 BdY 44U, UCIUUIUS 14.u0; JBTTIaX #<ctyt ay
a . . 3 vc LIS B

. 02/04/04 16:81 FAX 2023262427 ADMIN LAW JUDGES ' & UuUD s vue

protect the confidential documents of third parties through a number of safeguards. Documents
prodneed in co:;:pliancawith this Order may be designated “Confidantial” or “Rostricted
Confidenrial, Attorney Eyes Only,” pursuant to the Protective Order entered in this case.

In addition, Aetns may file a rootion for MWmmmwp:evmdisclompme
public of its copfidential materials at the trial in this matter, Guidelinss for Sling applications for
in camera trcatmext arc set forth in the Protective Oxder. ]

4. Time for responding to the sabpoena

Actps <hall have 10 calendar days from the date of this order to produce the responsive
documents as limited by this Order.

5. Costs of compliance

§ommo hurden on subpoenaed parties is to ba expected and is necessary in furtherance of
the agency’s Jegitimate inquiry and the public interest” Federal Trade Comumissionv. Dresser
Jndszs,, Jnc., 1977 U.S. Dist. LEXIS 16178, *13 (D.D.C. 1977). In light of the limitations sct
forth below in this Order, the burden on Actos isnot an undue burden. Aetna’s raquest for
reimbursement is denied. .

B.

The nins requests for documents, the parties’ positions on each of the raquests, and a
ruﬁngoneanhofthc:equcﬁsmsetfathinmdstbclow.

: Documents previowsly produced or otherwise sent to the Federal
Trade Commission concerning your business relationships with healthcare providers in the
State of Texas. .

Aetna asserts that these docuxpents may be retrieved from the Commission 85 easily as
from Aetna and that bécause the Commission is a party, while Actoa is a non-party, Respondent
~ should be required to seck the documents from the FTC. Respondent replies that & subpocns
may not be aveided merely by saying the information sought {s available frora anothet.

Pursuant to Commission Rule 3.31(c)(1), discovery may bo limited if it is obtainable
from another source that is more convanient. 16 CER. § 3.31)(1)[)- It is more convenient for
a party, Complaint Counsel, to produce documents already obtained from Aetna then to request
production, & second time, from Actos, 8 non-party.

To the extent that documents responsive to this request are relevant, Respondent may
request them from Complaint Counsel. The issuc presented bere is distinguishable from other
orders addressing whether the Commission, as 2 repository of documents obtained from non-

4
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parties, should be compelled to produce documents obtained from poneparties. Cf Inre Sc?aeﬁng-
Piough Corp., Docket 9297 (Order on American Homo Products Corporation’s md Schering
Plough Corporation’s Motion to Compel and on Non-Pamties Andrx Pharmeceutical, Inc."s and
‘Aveptis Pharmaceutical Ino."s Motion for a Protective Oxder, September 10, 2001) (available at

j Here, the pon-party, Aetna, is not seeking to prevent
Comylaint Counsel from producing documents Astng previously produced to the Commission.
Rather, it is asking Respondent to request these documents from Complaint Counsel so that
Aetna does not bave to bear the costs of production twice for the same documents. Complaint
Counsel puay not withhold relevant, responsive documents simply becausc they may be located in
mvestigation or litigation files other than the ones it maixtains for this proceeding. Inre Hoechst
Marion Roussel, Jne., 2000 FTC LEXIS 134, ¥11-12 (2000); In re Excon Corp-, 1980 FIC

LEXIS 121, *5-6 (1980).
Request Number 1 is quashed.

: Documents previously requcsted by and provided to the
Office of the Attorney General of the State of Texss concorning business relationships with
hesltheare providers in the State of Texas, including those provided in response to the
Written Notice of Intent to Inspect, Examine and Copy Carporate Documents, attached (o

the subpoena.

Acma asserts that these requests pextain to a civil investigation of United Hisalthcare of
Texas, Inc. and that Actoa is unaffiliated with United and does not have any responsive
documents in its possession. To the extent that Aetna does have responsive documents, it asserts
that the data is extraordinarily volurninous, highly cqnildential, and the buxden outweighs any
relevance. mﬁmhaasmmminfmaﬁnnpmﬁdedmthoAﬁomememaﬁnme course
of an investigation is privileged end confidential.

Respondent asserts that the requested documents are highly relevant and that the burden
of re-producing files dods not outweigh the bancfit of ellowing Respondent 10 develop a defense.
Respondent assexts thet its intent was to wmake the request for documents less hurdensome by
referancing a previously asscmbled set of documents. Respondent further asserts that Aetna
misconstrues the statute govemning information provided to the Texas Attorney General.

mmgovaminginﬁmmﬁongathmedbytheTenaAmmayGenualinﬂwmme
of an investigation, citsd by Aetns, only prevents the Texns Attorney General from producing
documents produced 1o it. Tex. Rev. Civ. Stat. Ann. art. 1302-5.04 (“The Attorney Genperal, or
Eswnhoﬁmdas.ﬁsmormpmsentaﬁvc.shannmmpubﬁo...). Tt does not insulate Aetna
fram othexrwise producing the doctments in another proceeding ox forum. Thus, Tex. Rev. Civ.
Stat. Ann. art. 1302-5.04 does not provide a basis for Actna to withhold the requasted
information.
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i it supplement filed following the deposition, assexts that Actna should b
compenedmmspcndmRaqucsthnbmzmdsbecchamapmvldedolaims dsta to
Complsint Counsel and ran gn analysis of the data fix Complaint Counsel.

Request Numbers 2 and 3 aro over broad in that they seek all docwnents previonsly
by the Office of Attomney General without regard to whether such docaments aro
releveant 1o this proceeding. Hmver.wthcm:mthndoamgnmmspmstvcmthmmm
are relevant, documents and information responsive 10 Request Numbers 2 and 3 that have been
provided to the FIC @ncluding any snalysis of those documnents and supporting documentation)
that are not inclnded in Request Number 1, may be requested from Com; laint Counsel. In all
oth:rrcspects.RequestNumbcrsZandquuashad. :

. ANl internal aud external correspondence, memorands, and
messages concerning or relating to NYSP.

Aetna objects that this request is unduly burdensome. Additionally, Aetna asserts, the
request gaeks communications or documents that reflect patient medical information.
Respopdent asserts that 8 major issue in this case is its conduct towards payors such as Aetna.
Thus, Respondent asserts, thescopeofthismquaaf,anyomespondmc,mmmda,and
messages, relating to this conduct, is pot ovar broad. :

The subject matfer, which relates solely to Respondent, is not overly broad.
Actna's motion to quash Request Number 4 is denied. However, Request Number 4 is limited to
only fhose documents that specifically mention or reference NTSP. Documents referenciog
NTSP may not be withheld wmless Aetna pravides a scheduls of the ftems withheld which states
individually as to each such item the type, title, speci o subject matter, and date of the item; and
the pamss, addresses, positions, and erganizations of all authors and recipients of the item.,

. : Documeuts comparing the cost or quality of medical service .
provided by any physician provider listed on Appendix A and any other physician
providers. v

Actna asserts that this request is overly broad, unduly bardensome, and secks
confidential, proprietary information. Respopdent asserts that it has specified the subject matter
of the documents it requests to very particular information - cost or quality comparisons between
& NTSP provider and another provider.

Request Number S is sufficiently narow in subject matter. Absent a showing of the
relevancy of information pertaining to the geographic area ‘beyond the Dallas-Fort Worth

Motroplex in Texas, Request Nomber S is limited to documents commparing the cost or quality of
raedical services provided in the Dallas-Fort Worth Metroplex in Texas. In all other respects,

6
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Acma's request 1o quash Request Number § is denied.

. Documents sufficient to show the rate paid to each physician -
provider by Actus, the period for which that rate was paid, whether the rute was for a risk
or non-risk contract, whether the rate was for a HMO or PPO or other confract, who the
contracting parties were for the contract setting the rute, and which physicians were
covered by such contract,

‘ Actna assexts that this request is not limited by geographic scope, is unduly burdensome,
and soeks irrelevant information. Further, Actns asserts, these documents contain some of the
most competitively sensitive information that Astma maintains, Respondent asserts these
documents are highly relevant. Respendent further assarts that this request is worded as
“documents sufficient to show . .. mdwoxﬂdnotbcmdulybmdmsmmtopmduoeinsummary
form. .

showing of the relevency of information partaining to the goographic area beyond the Dallas-Fort
Worth Metroplex in Texas, Requast Number 5 is limited to documents comparing the cost or
quality of medical services provided in the Dallas-Fort Worth Metroplex in Texas.

)

er 7: Dacuments concerning or Yelating to comparisons of the cost of
physician services, hospital care, pharmacy cost, or cost of health insurance in the State of
Texas. .

Actna asserts that this request socks irrelevant and confidential, propriétary information.
assexts that health care costs mhigﬂytelevmtbeeausatheyrelam to the
marketplace cost and gvailability of services similar to those offered by NTSP.

The motion to quash is gramndtothea:tentthatkaquestNumber7wﬂlbclimimdto
only documents coxtaining (as opposed to relating t0) comparisons of external marketplace cost
of health care to patients and insurers in the Dallas-Fart ‘Worth Metroplex in Texas. In all other
respects, the motion to quash Request Number 7 is deoied. )

: Docoments sufficient to show your policies, rales, and access
standards establishing the geographic areas to be serviced by physician providers in the
State of Texas. :

Recelved  02«04-2004 0S:47pm From~2023282427 To-ANDREYS & KURTH LLP Page 008
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Aetna asserts that this request is overly broad becanse it is not limited to NTSP’s )
geographic area. Respondert asscrts that one of the issues in this case is the ralevant geographic
market, including what territorics arc typically racognized by payors in Texas aa being proper for
primery care and speoislist physicians.

Actna's motion to quash is granted to the cxtent that Request Number § will be Limited to
Jdocimnents used by Actna to determipe which providers will service which geographic areas. In
all other respects, the motion to quash Request Number 7 is denied.

- A gample contract used for each contracting entity involving
more than 75 physicizns in the Counties of Dallas and/or Tarrznt and any amendments,
revisiouns, or replacements thexeof.

Agctna pzserts ﬁ:erequestsccksinfounnﬁonthuisbothixmlevantmdis confidertial or
proprictary. Respondcrt asserts that the request seeks relevant information that will allow NTSP
0 compare its contracts with payors with those of other provides and demonstrated that
campetition in the market has not boon harmed.

Aetna’s motion to quash Request Number 9 is denied. However, the request will be

Yimited. Aetna shall produce only sample contracts for the provision of physician services.
Aetna may redaoct financial isformation from the contracts it produces. |

D. Michacl M

Administrative Law Judge

O-RDERED:

Date: February 4, 2004
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Federal Trade Commission

FAX Number:  202/326-2427

Facsimile Transmittal Sheet

Mich.aal 3. Bloom, Esq. — (212) §07-2822
.C. Huffman, Esq. — (214) 969-1751
:I'ék % She\\l, . - 'halaao 42%s

Fax number

Total number of pages sent
(including this cover sheet).

g

v

From:

The Office of
Tudge D. Michac! Chappell

Telephone: 202/326-3637

Sending Org Code: 1366

oae: o 4f ol

Time:

Subject:

North Texas Spaciality Physimans, DockctNo 9312

Note:

AETWA

In case of transmission erors, ¢all
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The Woodlands
Washingtan, DC
Fax Cover Sheet
From: _Kay Lynn Brumbaugh Employee No.: 09751
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4

Confidentiality Note

The information contained in this facsimiie message is legally pnwleged and confidential infomation intendad only for the use of the
indivdual or entity named above. If the reader of this massage is not the intended racipient, you are hereby notified that any
dissemination, distribution or copy of this fax is strictly prohlbited. If you have received this fax in emar, pleasa immaediately notify us by
telephone and return the criginal message to us at the sddress above via the United States Postal Service. Thank you. ’

Should you have any problems recsiving this fax, please call 214-658-4412.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
- : OFFICE OF ADMINISTRATIVE LAW JUDGES

| )

In the Matter of ) ;
- ) ¢ ]
1 North Texas Specialty Physicians, ) Docket No. 9312 . K

? )

ORDER ON MOTIONS OF NON-PARTY BLUE CROSS BLUE SHIELD .
OF TEXAS TO QUASH OR LIMIT SUBPOENA DUCES TECUM, .
TO SUPPLEMENT MOTION TO QUASH, AND TO FILE A REPLY

L

On Jannary 7, 2004, non-party Blue Cross Blue Shicld of Texas (“BCESTX™) filed &
motign to quash orto litnit the subpoens seryed npon it by Respondent in this matrer (“raotion 10
quash”). On January 9, 2004, BCBSTX filed a motion to supplement, saeking to supplemeat its
maotion 1o quash with on affidavit, » . »

=
PR DI NP S,

Respondent North Texss Specialty Phyuicia:;s CNTSP”) filed i1e opposllioxi 10 the motion

1
o quash on Januacy 14, 2004. !
| a 5
On January 23, 2004, BCBSTX filed 8 motion for Jeave to reply to Respindent's ' '
opposition. ' i
The mation to supplemant is GRANTED. The motion for Isave to reply it GRANTED. :
Toz reasons set forth below, the motion to quash is GRANTED IN PART and DENIED IN o i
PART' s . . . . PA KB

BCBSTX shall have 10 calendar days froni the dats of this order to produce the
responsive docuents as [imited by this Ordes.

18 ' !
BCBSTX maves to quash or limit the sabpocna served on it by Respondent on three main

gronnds. BCBSTX argues: (1) the subpoena is overly broad and unduly burdensome; (2) some
of the documents sought are privileged, confidential, or proprictary, or are considercd trade
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’ Discovery sought ig & proceeding before the Commission must be “reasonably axpected
10 yield tnformation relevant to the Alsgations af the oawplaint, to the proposad relief; or to the
defense of any respandent ™ 16 CFR 331(e)(1); Paderal Trads Commission v. Andorsor,
631 F.2d 741, 745 (D.C. Cix, 1979). However, disgovery may be Iimited ifthe discovuysought
is unreasonahly cumulative or duplicative ar is obtainable from some other sorne B4at is more
canvenient, less busdensome or lesg expensive, oriﬂhbu:danandl::penseofthepmposed
discovery outweigh its Lkely bepesit. 16 CF R § 331(c)(2). Fuxther, tha Administrative Lan
Judge may limit discovery 1 preserve puavileges. 16 C.¥ R, § 3.31(c)(2).

The subpoana duces tacuon at fagne consists of nine requasts for documents, BCBSTX

A

" BCBSTX raises the following general objections: (1) the Jength of time for whish
doctments ape sought is unreasonably Jong; (2) the definition of BCBSTX: (3) flie requests seek
documents that are oouﬁdoutia; and proprictary; (4) the Protective Qrder does not edequately

requested documents from 1998 1o prescat beeause this is the time frame being investipated by
Complaint Counsel.
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Counse is not uareasanable. Unlesy $ request for productiag indicutes otherwise, the pedod of
time for which documents shomld be produced is January 1, 1598 throngh the present.

2. Definition of BCBSTX

Texas, 2 Division of Health Cars Service Corporatinn, a Mufia] Reserve Company, its
parents, subsidiaxes, affiliateg, emplayees, agenty gnd ” BCBSTX asserts that
this definition the scope of the subpaena to Haulth Care Servics Cotporation itvelf and

3. Confidemtial documents are discoverahle -

., BCBSTX assarts that the subpoena requests production of documents cantaining
confidential and cammercially sengitive Information, inclnding campetitively seasitive pricing
infirmation and BCBSTX frade scerets.

“The fact that discovery might result i the dizelasure of sensittve computitiva
information i3 not a basis for deaying such discovery™ LeRBarom v, Rokm and Hass Co., 441
F.2d 575, 577 (9* Cir. 1971). See also Federal Trada Commizzion v. Rockefsller, et al, 441 F.
Supp. 234, 242 (SDN.Y. 1977), ofd S91 F.2d 182 (2d Cir. 1579) (An objection to 2 subpocna
ca grounds that it seeks confidentia) Information “poses na obstacle to caforcagent.”). In
addition, information on competitars is frequagtly crucial in proceedings such as this ons, Spe
Sarvice Liguor Distributors, Inc. v, Calvort Distillers Corp., 16 FR.D. 507, 509 (SDN.Y. 1954)
(“{T)% an action under the agtitrust laws, baser upan ag alleged abuse of compcetiton, 2
competitors’ business recards, where 8ood cause has boen shown are not anly ot immune fom
inquiry, but they are precisely the soures Of the most relavant evidonce.”). Accord Unitad Srates
v. Lever Bros. Co.. 193 F. Supp. 254, 257 (SDN.Y. 1961). :

Although BCBSTX asserts thar the documents requested contata extremely sengjtive
information, the burden on BCBSTY of production does not autwelgh Respandet's need for the
documenss it requested, ag 1imited by this Qrder. “Tacauvenience to third parties may be
outweighed by the publc fterest in seeking the truth in qvery Litigated case.” Covey Ojf Co. y.
Continental Ol Ca., 340 F.2d 993, 999 (10* Cir. 1963) (denying motlon o quash subpoenas
served an competitors), In light of the linititions ser forth below and the confidentiality

provizions of the Protective Order, enfarcement of the Subpoenas, ag limited by this Oxdser, would
not be umwasonable or oppressive. .

However, BCBSTX is not required to diselose patlent information, Information
canceming pxticular patients’ names op other data isaounlz:vmtmdahal_l be redacted by
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BCBSTX. In addition, BCBSTY is not required to produce privileged information J§
information is withheld, e grounds of privilege ar any similar elatm, BCBSTX shall subrmit 2
schedule of the items withheld which geates mdividunlly a5 to cach soch item the type, titls,
specific subject matter, and date of the item; the namiey, addresses, positions, and arganizations

of all authors and recipients of the item: and the specifls grounds fer claiming that the item is
privileged. See [6 CFR. §3.38A.

4. Fhe Protective Order protects BCRSTYs documents
Fursuant 20 16 CFR. §3.31(d)(1), 2 profective order governing confidential infomarjon

was igsued in this case on Ocraber 16, 2003, The provisions of the Prevective Order adaquately
protect the coufidential documents of third parties through T pumber of safeguards, inclnding

motion for i1 cumera trestment to prevent disclosure 1o
the public of it confidential matesials 2t the trial iy thismatter. Guidelines for fling applications
{or & camera wreatment are sot forth in the Protestive Order.

5 Time for responding to the sabpoens.

BCBSTX shall bave 10 calendar days from the das of this arder o produse the
responsive dacumenrs 83 limited by this Order, '

6 Casts of compliance

The zine requests for docurments, fhe parties’ Pogitions on csch of the requesty, and o
uling on each of the requests are set forth in order Eajow. :

01/36/04 FRY 14:53 [T7I/RX ND §658)
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- Reqoest Number |- Documents previ;usly produced or otherwise seat to the Federal

Trade Commissian concerning your
State of Texas,

brsiness relatiopships with healthears providers in the

BCBSTX asserts that these docurnaars may be retrisved from the Commijssion as easily

as ﬁomBCBS'Idetﬁn!:omme the

Conavission 5 a perty, whils BCBSTX is a non-party,
the doeuments Formn the FTC. Respandeut repling that a

subpocra may 1ot be avaidsd merely by suying the infarmation songht Is available from auother,

Puryuant w Commission Rile 3.31(c)(1), discovery may he imited if it is obtaiuable ,
from another sotrce that is more convenient, 16 CE.R §3.31(c)1)(D. Xis more convenient for
3 party, Complaint Counsel, to produce doctrments already obtained fiom BCBSTX than ro
request production, a secend time, from BCBSTX, a aon-parry.

To the extent that doctments nﬁpqngivem this reqnest aze relevant, Respondent may

request them from Complaint Counsel,

documents. Complaint Connsel iy not withhold relevaut, responsiva documents simply
because they may be located in fnvestgation or Litlgation les other than the ones it meintains for

Roussel Ine,, 2000 FIC LEXIS 134, *11-12 (2000Y; Ja re

Exxon Caorp., 1980 FTC LEXTS 121, +5-6 (1580).

Request Number 1 is quashed.

Regusst Numbers 2 and 3: Doc
Otiice of the Attorney Gencral of the

tmonts previonsly requested by and provided to the
State 0f Texan concerning business relationships with

beatthcare providers ig the stase of Texas, those provided in response to the
Written Notice of Invent to Easpect, Exawjne 3nd Copy Corporate Docaments, attached to

01/30/04 FRI l4:B3 [TX/RX NO 8658)
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and probably millions.” Affidavit of Rick Haddock, Sled January 9, 2004, at 4. BCBSTX also
asaerts thuthcinﬁmnﬁonmﬁdcdmthcwomeycmmlh the conzze of an irvestigation is
privileged and corfidential.

Respondent asserty that the requested dncuments sre highly relsvans sgd that the bumden
of re-praducing fMles does ot ourweigh the benefit of alowing Respondent to develop a definse.

’ mmmmxmmmmmwmrmmeyswmmmm ‘
§ of an investigatian, cited by BCBSTX, only prevents the Texas Attorney Genaral froxg producing

: documents produced to it. Trog, Rev. Civ. Stat. Ann at. 1302-5.04 (“The Attorney General, or
his athorized assistanrs oz represeqtative, shall oot make public . . .). It does not insnkxte
BCBSTX from otherwise producing te documents jn another proceeding or forum. Thus, Tex.
Rev, Civ. Stat. Ann. art 1302.5.04 doag not provide & basis for BCBSTX to withhold the
requested infopnation. ‘

However, Requast Numbers 2 end 3 are over broad iy that they seak all documeanzs

previously requested by the Office of Attorney General withont repard to whether such
documexts are relevant to this proceeding, :

- Request Numbers 2 wpd 3 are quashed.

BeguestNumber 4 All intornal and exteraal correspondence, memorsada, and
mesiages concering or ralating ta NTSP. :

BCBSTX objects that thiz reqnest is not reasonably limited by time or subject matter, Jt
abjects that six yeary is ap over broad time feame and that litera] compHance with the roquest
Woulqunﬁmscssmtoson&ngwwm data to d=terrmine
whether something “concerned or related to™ NTSP. I addition, BCBSTX asaerty that BCBSTX
and NTSP arc in ac&venegoﬁaﬁomxegudiugNISPbecamhg an “at-risk” provider wirhin tge
BCBSTX HMO petwork. BCBSTX wants 1o shield intemsa! communications shour those
zegotiations from NTSP. ‘

Respondent asserts that 2 major issue in this easo ig its conduct towards payors such as
BCBSTX end the effect of that conduet in the marketplace. Thus, Respondent esserts, the scope
oftbjgrmquwg &y comrespondimee, memarands, and massages, relating 1o this candust, is not
over broad. .

!
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the itern; and the 51t izzani
e St oames, addresses, positions, and orgamzations of all euthors and resipients of

Request Numbes §: Documents comparing th i
. £ tie cast or quality of medicn) service
provided by any physician provider listed on Appendix A and any ather physiclan

E
:5:
E
|
g
!
;
§
E
;
E

‘Request Number S s tly namow in mubject matter, Absent i
;:Il;vancy of information pertaining to the geographic area beyond the Dauns-aa;:;a:fo:g;m
| roplex in Texas, Reqaest Number S is imited to documents eomparing the cost or quality of
| wmedical sexvices provided in, the Dallas-Forg Worth Metroplex ta Texas. In all other quty °
| BCBSTX s request to quash Request Nuzaber S fs denied.

Reguest Nymber 6: Documenty snfficiont to show the !
. : Tate to
g;v;ic:;yziBSIx the th for which rhat rate was pald, mmerpm f?:!:ﬂ%’:::!:r a
ik contract, whether the Fase was for a HMO or PPO
gl t v or other contract, who
— m parties ;m for the confract setting the rate, and which physicians were

The geed for proprietary informarion from com ;i suffici demonstrazed,
BCBSTX is not required to produce the complete m;p:t; bm:gtcasmeﬁf{hnm

7
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providers. quuestNl:Enbet Gis quashied except that any Tahles or similar gumnary eharrs thar
BCBITX keeps in the ordinary courss of business shall bs produced. Privileged information
may be redactsd.

Request Nigniber 7: Docaments concerning or yalating to comparisons of the cost of
physician sexvices, hospital care, pharmacy cost, o¢ cost of health nmaance in the Stats of

Texas.

BCBSTX asserts that this requesr is vague, over droad, and seeky comfidential
informaden. Respondent, in its opposition, kas narrowed the request o enly documents
coniaining comparisans of costs of health care in Texas and has nxrowad the texm “cogt™ to the
external marketplace cost to patients and insurers, not fhe internal cost to physivians or hospitals.

The motion to quash is granted to the extent that Request Numbee 7 will bs Limited to
only decmmients containing (a3 opposed to relating o) comperisans of external marketplace cost
of health care to patients and insurers in the Dallas-Fart Worth Metroplex in Tesas. Inall other
respects, the motion to quash Reguest Number 7 is denied. :

Bequest Nwnher §: Docamesds sufficiont & show your policics, rules, and secess

standards ertablishing-the geographic aress to he serviced by Physician pruviders in the
State of Texas, . |

BCBSTX asserts that this request iy vaguce and amhiguous, but has agreed s produce
copies of maps it uses in deterroining geographic areas within Texas foc business puzposes.
Respandent assegts thar the request is nat vagus and. seeks relevart information.

Mezely farnishing maps i3 aot an adequats respanse, BCBSTX shall also produce
documents sufficient to show ity policies, rules, and sepess standards atablishing the geographic
arcas 19 be serviced by physician providars in the State of Texas. _

" BCBSTX’s motien to quash Request Nusmber 8 i densd.

Request Number 9: A sample contract used for each contracting entity involving
more then 75 physicians in the Comntias of Dallas aud/or Tarrant aad any amendmenty,
revisiony, or replacements vhercof,

BCBSTX objects ta the production of finsncial iaformation, bat otherwise dots not
object t providiog sample conracts. Respondent agsexts that the request seaka only contracts for
the provision of physician sezvices for the past six years. .

01/30/04 FRY 14:53 [1IX/RX NO B6HB!
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BCBSI’X:equ&ttu Timir Requext Numbes 9 Is pranted. BCBSTX shall produce anly
eaenple cantraets fox the provision of physictan sexvicas. BCBSTX may redaoct financial
information fiow: the contracts it praduces,

ORDERED:
D. Michael Chagx ;
Admigirtrative Law Judge

Date: Japoary 30, 2004
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Docket No. 9312

In the Matter of North Texas Specialty Physicians.

February 2, 2004

e North Texas Specialty Physicians' Motion to Compel Substitution of Corporate Representative for Deposition from Non-Pai

Aetna Health Inc. [PDF 962K]

January 27, 2004 a
EXHIBIT

C

e North Texas Specialty Physicians’ Response to Aetna Health Inc.'s Motion to Limit Subpoena Ad Testificandum; and Propt
Order [PDF 142K]

e North Texas Specialty Physicians' Response to Aetna Health Inc.'s Motion to Quash, Or, Alternatively, Limit Subpoena Dur
Tecum; and Proposed Order [PDF 194K]

e Notice of Appearance for Timothy R. McCormick [PDF 18K]

January 26, 2004

January 22, 2004

e North Texas Specialty Physicians' Response to Humana Health Plan of Texas's Motion to Quash Portions of the Subpoen:
Duces Tecum or Limit the Scope of the Subpoena and Extend the Time to Respond to Same; and Proposed Order [PDF 1

January 19, 2004

¢ Respondent North Texas Specialty Physicians' Response to Complaint Counsel's Second Requests for Admissions [PDF !

e Respondent North Texas Specialty Physicians' Response to Expedited Motion of Complaint Counsel for an Order Compell
Compliance with Interrogatories or Excluding Related Evidence; and Rescheduling Deposition of Dr. Karen Van Wagner ai
proposed Order [PDF 2M]

January 13, 2004

e ALJ Order Requiring Expedited Résponse [PDF 32K]
e North Texas Specialty Physicians Response to Blue Cross Blue Shield of Texas's Motion to Quash and/or Limit the Subpo
Duces Tecum [PDF 537K]

January 12, 2004

e Expedited Motion of Complaint Counsel for an Order Compelling Compliance with Interrogatories or Excluding Related Evi
and Rescheduling Deposition of Dr. Karen Van Wagner [PDF 3M]

e Non-Party Humana Health Plan of Texas, Inc.'s Motion to Quash Portions of the Subpoena Duces Tecum of North Texas
Specialty Physicians or, Alternatively, to Limit the Scope of the Subpoena and Extend the Time to Respond to Same [PDF

http://www.ftc.gov/os/adjpro/d9312/index.htm 2/6/2004
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Exhibit A [PDF 1.3M]
Exhibit B [PDF 32K]
Exhibit C [PDF 42K]
Exhibit D [PDF 195K]
Exhibit E [PDF 107K]
Exhibit F [PDF 103K]

O 0O 0 0 o0 o0

January 9, 2004

¢ Motion to Supplement Filed on Behalf of Blue Cross and Blue Shield of Texas [PDF 1.6M]

January 7, 2004

» Motion to Quash and/or Limit Subpoena Duces Tecum Filed on Behalf of Blue Cross Blue Shield of Texas [PDF 2.4M]
December 30, 2003

e Complaint Counsel's Second Requests for Admissioﬁs to Respondent North Texas Specialty Physicians [PDF 241K]
December 18, 2003

e Respondent's Objections and Responses to Complaint Counsel's Requests for Admissions to Respondent North Texas St
Physicians [PDF 168K]

December 15, 2003
o Respondent North Texas Specialty Physicians' Preliminary Wifness List [PDF 47K]
December 9, 2003

e ALJ's Order on Non-Party Texas Oncology P.A.'s Motion for Protective Order Modifying or Limiting Complaint Counsel's
Subpoena [PDF 71K]

. Complaint Counsel's Preliminary Witness List [PDF 54K]
December 8, 2003

e Complaint Counsel's Requests for Admissions to Respondent North Texas Specialty Physicians [PDF 43K]

e Notice of Appearance Filed by Theodore Zang, Counsel Supporting the Complaint for the Federal Trade Commission [PDF
December 4, 2003

e ALJ's Order on Respondent's Motion to Quash-and Motion to Compel Responses to Interrogatories [PDF 172K]
December 1, 2003

e Complaint Counsel's Response and Objéctions to North Texas Specialty Physicians' First Request for Admissions to Comj -
Counsel [PDF 56K] . .

e Complaint Counsel's Objections to Respondent North Texas Specialty Physicians' Second Request to Complainant for Prc
of Documents and Things [PDF 46K] .

http://www.ﬁc.gov/ds/adjpro/d9312/indeX.htm - 2/6/2004
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November 20, 2003

e Respondent's First Request for Admissions to Complaint Counsel [PDF 118K]
e Motion of Non-party Texas Oncology, P.A. for Protective Order Modifying or Limiting FTC Subpoena [PDF 1.5M]

o Notice of Appearance Filed by James F. Adams (Passman & Jones, P.C.) on behalf of Texas Oncology, P.A. [PDF 56K]
November 19, 2003
e Complaint Counsel's Opposition to Respondent's Motion to Quash Depositions [PDF49k]
o Attachment A [PDF 280K]
o Attachment B [PDF 349K]
o Attachment C [PDF 2.4M]
November 17, 2003
e Complaint Counsel's Opposition to Respondent's Motion to Compel Responses to Interrogatories [PDF 2.4M)]

November 14, 2003

e AlLJ's Order on Respondent's Motion for Protective Order and Motion to Quash [PDF 200K]

e Complaint Counsel's Opposition to Respondent’s Expedited Motion for a Protective Order and to Stay Depositions, orin th .
Alternative, Motion to Quash Depositions [PDF 634K]

November 13, 2003
e ALJ's Order Requiring Expedited Response [PDF 46K]
November 12, 2003

e Expedited Motion of North Texas Specialty Physicians and Southwest Neurological Associates for a Protective Order and
Depositions, or the Alternative, Motion to Quash Depositions; and Proposed Order [PDF 3.4M]

November 4,2003
e Respondent’s Motion to Compel Responses to Interrogatories and Proposed Order [PDF 1.3M]
October 16, 2003

e Administrative Law Judge's Scheduling Order [PDF 349K]

e Administrative Law Judge's Protective Order Governing Discovery Material [PDF 789K]
October 8, 2003

) Administrqtive Law Judge's Order on Prehearing Conférence [PDF 33K]

October 7, 2003

e Answer of Respondent North Texas Specialty Physicians to Complaint of Federal Commission [PDF 164K]

http://www.ftc.gov/os/adjpro/d9312/index . htm 2/6/2004 -
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October 6, 2003
o N§tice of Appearance Filed by Counsel for North Texas Specialty Physicians [PDF 79K]
: Octobér 3, 20037 |
. Notice of Appearance Filed by Counsel Supporting the Complaint on Behalf of the Federal Trade Commission [PDF 60K]
September 22, 2003
e Order Designating D. Michael Chappell as Administrative Law Judge [PDF 26k}
September 17, 2003

o Administrative Complaint
e News Release

Last Updated; Wednesday, February 4, 2004
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