IN THE MATTEROF
Docket No. 9312

NORTHTEXASSPECIALTY
PHYSICIANS,
A CORPORATION.

NORTH
TEXAS
SPECLALTY
PHYSICIANS'
RESPONSETO UNITED
HEALTHCARE
OF TEXAS'S
MOTION
TO QUASH
ORLIMIT THE SUBPOENAS
SERVED
BY NORTH
TEXAS SPECIALTY
PHYSICIANS
Respondent North Texas Specialty Physicians ("NTSP") files this response to United
Healthcare of Texas's ("United") Motion to Quash or Limit both the subpoena duces tecum and
the subpoena ad testificandum. In support, NTSP shows the following:

I.
Background

O n December 18,2003, NTSP served a subpoena duces tecum on United after learning
from Complaint Counsel that United may have provided documents to Complaint Counsel
voluntarily and without compulsory process. On January 12,2004, NTSP served a subpoena ad

testificandum on United. Depositions of United's corporate representatives were taken on
January 29-30,2004. O n January 23,2004, less than a week before these scheduled depositions
and over a month after receiving the production request, United filed a Motion to Quash or
Limit both subpoenas, attempting to limit the documents it will have to produce and the
questions United's corporate representatives will have to answer. NTSP contests each of
United's grounds for this motion and asks the Administrative Law Judge to enforce the
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subpoenas as written. NTSP additionally requests that it be allowed to reedepose United's
corporate representatives within ten days of the Administrative Law Judge's order and that these
representatives be required to fully answer questions that were not answered at the scheduled
depositions. NTSP also learned in a deposition of United's corporate representative last week
that United has voluntarily made its claims database available to Complaint Counsel by running
analyses for Complaint Counsel.

11.
Argument and Authorities
United argues that document requests for materials produced previously to the Texas
Attorney General and cost information and comparisons previously compiled by United are
irrelevant and unduly burdensome. These document requests are neither. Discovery is allowed
in an FTC proceeding of anything "reasonably expected to yield information relevant to the
allegations of the complaint, to the proposed relief, or to the defenses of any r e ~ ~ o n d e n t . " ~
Discovery should only be limited if the burden outweighs the benefit.3
Both challenged discovery requests are calculated to yield information relevant and vital
to NTSP's defense in the pending FTC proceeding. NTSP has been accused of restraining trade
and otherwise hindering competition by using price fixing to obtain supra-competitive prices and
deprive payors like United of the benefits of competition between providers.4 NTSP needs
information on the prices and practices in the marketplace between payors and NTSP providers
as well as between payors and unrelated providers to show in its defense that NTSP has not
-

-

16 C.F.R. 5 3.3l(c)(1).

Id.
See Complaint, 88 11-12, 16-17,23-24.
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obtained supra-competitiveprices and that competition in the marketplace has not been
otherwise harmed by its actions. NTSP also intends to show that its network not only has caused
overall physician costs to be lower than they otherwise would have been, but also has caused the
utilization of hospitalization, pharmacy, and health insurance to be less costly. The requests in
this case seek exactly this information.
In response to United's objection to the definition of United HealthCare of Texas, Inc.,
that it contends includes all United affiliates across the country, only United HealthCare of
Texas, Inc., or related entities which dealt with NTSP or have other responsive data would
appear to need to respond.

A.

Requests numbers 2 and 3 for documents previously requested by and provided to
the Office of the Attorney General of the State of Texas5are not unduly
burdensome.
Appendix A of the subpoena provided a letter United received from the Texas Attorney

General detailing a document request that: United responded to, at least in part, by producing
documents and other information in electronic form. These are the same documents that NTSP
now requests. United should have already assembled and produced these same documents.
NTSP's original request included updated information through June of 2002, but NTSP has

"All documents previously produced or otherwise sent to the Office of the Attorney General of
the State of Texas concerning business relationships with healthcare providers in the State of Texas,
including specifically but without limitation the documents provided in response to the Written Notice of
Intent to Inspect, Examine and Copy Corporate Documents served in or about March 2002 (a sample of
such Written Notice is attached hereto). [At your option, check registers as described in Class 6 of
Exhibit C need not be produced]. Such documents should be provided in electronic form only." and
"Documents for the time period January 1,2000 to June 30,2002 described in Exhibits A through C of
the above-referenced Written Notice of Intent to Inspect, Examine and Copy Corporate Documents to
the extent such documents are not produced in response to Request No. 2 above. [At your option, check
registers as described in Class 6 of Exhibit C need not be produced]. Such documents should be provided
in electronic form only."
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agreed to limit its request to the dates specified by the Attorney General, which makes United's
production even less b~rdensome.~
United complains that limiting the request to 13 counties will involve "extensive
programming efforts" and create a burden. United does not need to limit the request. NTSP
only agreed to limit the request to those counties to assist United with compliance and ensure
that NTSP would received this much needed data.7 If United now claims that the requested
limitation creates a burden, it may respond with information for the entire State of Texas.
United's estimations of burden addressed only the problem of extracting data by county.8 For
updating information as sent to the Attorney General, it stated only that "the data would have to
be gathered and reviewed.'j9
The testimony of United's corporate representative also shows that there will be no undue
burden on United. [

I lo

."

--

6

United ran similar, specifically requested reports for

-

See Exhibit 3, United's Motion to Quash, Affidavit of Helene D. Jaffe, 77.
~ d . nn
, 7, 10-11.

8

See Exhibit 4, United's Motion to Quash, Affidavit of Jennifer Cook, 775-6.

9

Id., TI 4.

10

See Deposition of David W. Ellis, attached as Exhibit B, p. 9-10,21:9-22:22.

11

See Exhibit B, Deposition of David W. Ellis, p. 4-7, 8:lO-15:l; p. 8-9, 18:23-20:24.

007155 000034 DALLAS 1698779.1

Complaint ~ounse1.l~
NTSP has not even requested that United run reports; all NTSP has
requested is access to this one database containing information highly relevant to the analysis of
marketplace activity required for its defense.
The relevance of this information outweighs any burden on United. The requested data
is vital to NTSP's defense in this proceeding. Any confidential or privileged information is easily
dealt with under the current protective order and the privilege log requirement. The burden is
on the party challenging the subpoena, United, to prove that: the subpoena is unduly
burdensome.13 United's conclusory statements and mistaken determination of the issues in this
proceeding do not meet that burden.

1.

This information is highly relevant to NTSP's defense.

The documents and information requests are highly relevant. United's relationships with
all healthcare providers in the state of Texas will be evidence of NTSP's conduct, other
healthcare providers' conduct, and the effects of such conduct considering the entire market.
Although the Texas Attorney General's investigation was not related to the current proceeding,
the information requested in that investigation is extremely relevant to the current proceeding.
United is not qualified to determine what information is or is not relevant to the issues in this
proceeding or to NTSP's defense. United has erroneously asserted that this data cannot be
relevant because it does not relate to price fixing or United's negotiations with NTSP and also

l3

Plant Genetic Sys. o. Northrup King Co., 6 F. Supp. 2d 859, 862 (E.D. Mo. 1998).
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because it does not contain information on provider location or reimbursement policies. But this
data is relevant for other reasons that United fails to recognize.
To prepare for its defense, NTSP needs to know how it treats patients compared to other
physicians and physician groups. NTSP intends to show that it has actually lowered physician
expenses, including costs from inpatient care, hospitals, pharmacies, and other facilities. The
Attorney General's requests encompassed six categories of claims data that each contain
information that will allow NTSP to make these relevant comparisons: (1) eligibility; (2)

authorizations/referrals; (3) claims/encounters; (4) capitation; (5) adjudication logics; and (6)
check registers.14 United was free to withhold check register information, so only the first five
requests will be addressed.

The eligibility information requested includes primary care physician names and other
identification, IPA or Group names and other identification, the total premium cost, and the
breakdown of where that premium was spent.15 This information will allow NTSP to compare its
rates and breakdown of payments to that of other IPAs or Groups as well as that of individual
physicians. It will also give NTSP insight into the activities of other IPAs or Groups in the
marketplace.
The authorization and referral information requested includes the referring provider, the
number of visits authorized, the type of service authorized, and the valid dates for authorization.16
This information reflects the efficiency of provider referrals and authorizations. It also allows

l4

See Attorney General's Written Notice of Intent to Inspect, attached as Exhibit A, p. 8.

l5

Id. at p. 10.

l6

Id.atp. 11.
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NTSP to discover the other costs incurred by patients due to the direct action of their providers
and determine the effectiveness of NTSP providers in lowering costs.
The claims and encounter information requested includes primary care physician and
provider names and other information, details on service provided, and payment information,
including details on capitation, fee-for-service claims, and fee schedules.17 The Attorney
General's instructions even explain that the "disposition of submitted claims or encounters is
dependent upon ... applicable fee schedule[s] and provider

contract^."'^

The capitation

information requested includes primary care physician and IPA or Group name, capitation rates,
and actual amounts paid.19 The adjudication logic information requested includes "any logic or
rules used to value or pay claims... ."20 Information related to contracts, fee schedules, and
payments between payors and providers is at the heart of this proceeding because it shows market
behavior and can be used to determine whether NTSP's conduct is different from that of its
competitors or has anti-competitive effects.
The relevance of the requests is not affected merely because United's data does not
include provider location or reimbursement policies. First, the information would still be relevant
without knowing either provider location or payor policy, as explained previously. Second, both
can be determined from the information provided. Although there is no field for provider
location, United will be able to supply provider names and IDS as well as applicable IPA or Group
names and IDS. Although reimbursement policies are not explicitly given, information on

l7

Id. at pp. 14-15.

l8

Id. at p. 13.

l9

Id. at pp. 18-19.

20

Id. at p. 20.
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capitation rates, fee schedules, actual payments, and other similar cost information will
demonstrate United's policies and practices.
Further, the testimony of United's corporate representative supports the relevance of this
data. [

12'

[

122
]23These explanations of United's own business
practices demonstrate that NTSP must obtain the data it requested in the subpoena duces tecum,
not only for NTSP physicians, but also for other physicians in the market, so that NTSP can
make proper efficiency comparisons.
2.

United claims NTSP's request for data is irrelevant and unduly burdensome,
yet it provided special reports of similar data to Complaint Counsel.

During the deposition of United's corporate representative, NTSP learned that United's
position on providing claims data to NTSP is much different than United's position with regard
to requests made by Complaint Counsel. Although United claims that merely providing the data
to NTSP is unduly burdensome, United, at the request of Complaint Counsel, looked at claims
data like that requested by NTSP and actually ran special reports specifically requested by
Complaint C ~ u n s e l . ~ ~

21

See Exhibit B, Deposition of David W. Ellis, p. 4-7,8:10-15:l; p. 8-9, 18:23-20:24.

22

See Exhibit B, Deposition of David W. Ellis, p. 4,8:10-23; p. 9,20:25-218.

23

See Exhibit B, Deposition of David W. Ellis, p. 10,22:23-23:2.

24

See Exhibit B, Deposition of David W. Ellis, p. 14-15,33:24-34:4;p. 15,34:21-35:7;p. 17, 39:340:16; see also Deposition Exhibits 3038,3046, and 3048, attached as Exhibit C.
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United's actions are not only inconsistent with the arguments it sets forth in its motion,
but are patently unjust in light of NTSP's effort to ease United's burden when responding to the
subpoena. NTSP sought only the data, with no special reports. NTSP sought information that
has already been assembled and produced. And NTSP will go one step further and ask that
United produce only the claims data that was provided to the Texas Attorney General in
electronic form so that NTSP may conduct its own analyses. Unless NTSP has such data, NTSP
is effectively foreclosed from conducting analyses in rebuttal to those conducted by payors at
Complaint Counsel's request.25
United's argument that such information is irrelevant is clearly not supported by the
testimony of its corporate representative or the actions it took to assist Complaint Counsel in its
case. Instead, it shows that NTSP's request for data was, in fact, more targeted than United
would lead the Administrative Law Judge to believe. As such, United should not be allowed to
decide what is relevant or irrelevant to NTSP's case and deny NTSP access to information, when
it has already provided Complaint Counsel with similar claims data.

3. The information is not immune from discovery because of confidentiality, and if it
is actually confidential, it is adequately protected by the protective order in this
proceeding.

United's claim that these documents are protected by statute is erroneous. The statute
cited by United only prevents the Attorney General from producing these documents in response
to an open records request; it does not insulate United from otherwise producing the documents
elsewhere.26NTSP has not requested these documents from the Attorney General; it is

25

NTSP has also learned that at least one other payor (Aetna Health Inc.) has also extracted data from its
database for Complaint Counsel.
26

Tex. Rev. Civ. Stat. Ann. art. 1302-5.04 states only, "The Attorney General, or his authorized
assistants or representative, shall not make public ... ."
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requesting them directly from United. These documents, if generally described in a request,
would be available to NTSP from United. NTSP has merely tried to save United time and money
by referencing a previously-assembled set of documents that United has readily available for
production.
United also attempts to use the "sensitivity" of the documents as an excuse not to comply
with the subpoena.27But a party claiming confidentiality must have specific proof that the
information is confidential and that disclosure would be harmful.28The protective order
currently in place in this proceeding more than adequately protects the confidentiality of any
documents and prevents any harm from United's compliance with the subpoena. The protective
order provides that any information marked confidential can be used only for purposes of this
matter and not for any business or commercial purpose and cannot be directly or indirectly
disclosed to persons outside a limited list of persons associated with this proceeding.29 In
addition, information may be marked restricted confidential and may be disclosed only to outside
counsel and experts with limited exceptions.30With this protection, the documents will not be
seen by United's competitors or the marketplace generally, and United will not be competitively
harmed by this production. Also weighing in favor of production is that there is no absolute
privilege for confidential information, and a claim of confidentiality can be rebutted by a showing

27

See United's Motion to Quash, p. 2.

28

Centurion Indw., Inc. v. Warren Steurer and Assoc., 665 F.2d 323,325 (10th Cir. 1981);Exxon
Tex. 1990).
Chem. Patents, lnc. w. Lubrizol Corp., 131 F.R.D. 668,671 (S.D.
29

Protective Order Governing Discovery Material, pp. 4, 9.

30

Id., pp. 6-7.
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that the information is relevant and necessary.31 As explained in the above section, NTSP has
met this showing.
United finally claims that because patient information is included in the requested data, it
prevents any compliance with the subpoena. Any privileged patient information may properly be
redacted by United, but United must still provide the unprivileged portion of the records.
Because this information should be stored in electronic form, with each separate piece of
requested information in its own field, it should not be burdensome for United to delete those
fields that are privileged. United also claims that replacing patient identification numbers with
random unique identifiers will be burdensome. United admits that such random identifiers
already exist for some of the requested data.32 It asserts that for the rest of the requested data, a
matching program must be used.33 United's vague assertion that this programming will be
"expensive and time consuming" is not enough to prove that production is unduly burdensome in
light of the relevance of this i n f ~ r m a t i o n .It~is
~ also hard to believe that United does not have to
perform similar programming to redact protected patient information in the ordinary course of
business or that developing this programming will be unduly burdensome when all the data is
already in electronic form. A business cannot claim undue burden just because it generates
massive records or has an inadequate record-keeping system.35

31

Centurion Indus., Inc., 665 F.2d at 326; Exxon Chem. Patents, Inc., 131 F.R.D. at 671.

32

See Exhibit 5, United's Motion to Quash, Affidavit of Luis G. Zambrano, ll9.

33

Id., llT( 7-10.

34

Id.,BlO.

35

Kodowski v. Sears, Roebuck B Co., 73 F.R.D. 73, 76
Columbia, 136 F.R.D. 5, 7 (D. D.C. 1991).
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(D.Mass. 1976);see also Fagan v. District of

Furthermore, under HIPAA, protected health information can be produced in the course
of an administrative proceeding in response to an order of a court or administrative tribunal.36
The Administrative Law Judge may, therefore, order that United produce the information
requested by NTSP, which United can then designate as confidential under the terms of the
Protective Order entered in this proceeding.
As an alternative, HIPAA also allows United to produce protected health information in
response to a subpoena if it receives satisfactory assurance from NTSP that reasonable efforts
have been made by NTSP to secure a qualified protective order.37 To receive such satisfactory
assurance, United must receive from NTSP a written statement and accompanying
documentation demonstrating that NTSP has requested a qualified protective order from the
court or administrative trib~nal.~'
By this motion, NTSP seeks to give United the satisfactory
assurance necessary for it to produce protected health information, which may be responsive to
the subpoena duces tecum. In doing so, NTSP requests that the Administrative Law Judge, in its
order concerning United's motion, (1) prohibit the parties from using or disclosing the protected
health information produced by United for any purpose other than this adjudicative proceeding
and (2) require the return to United or the destruction of the protected health information at the
end of this adjudicative proceeding.39

36

45 C.F.R. Q 164.512(e)(1) (i).

37

45 C.F.R. 9 l64.512(e) (1)(ii) (B).

38

45 C.F.R. 9 164.512(e) (1)(iv) (A)-(B).

39

These are the requirements of a qualified protective order under HIPAA. See 45 C.F.R. Q
164.512(e)(1)(v) (A)-(B) (stating that a qualified protective order must (A) prohibit the parties from
using or disclosing the protected health information for any purpose other than the litigation or
proceeding for which such information was requested; and (B) require the return to the covered entity or
destruction of the protected health information (including all copies made) at the end of the litigation or
proceeding).
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B.

Request number 7 for documents comparing costs of health care4' is relevant and not
unduly burdensome.
The documents requested, contrary to United's argument, do relate to issues in this

proceeding. Any health care costs, including hospital, pharmacy and health insurance costs, are
highly relevant to the pending action because they relate to the marketplace cost and availability
of services similar to those offered by NTSP. NTSP holds itself out as a network of physicians
that is not only efficient in providing physician services, but also is efficient in the utilization of
hospitalization, phamacy costs, and other services. Further, the costs of health insurance can
reflect conduct of providers and payors in the marketplace. United's argument that cost
information is irrelevant because it could be interpreted in many different ways is ridiculous. If
the facts and evidence could only be interpreted one way, there would be no need for discovery.
The testimony of United's corporate representative further defeats United's relevance
argument. [

40

"All documents concerning or relating to comparisons of the cost of physician services, hospital
care, pharmacy cost, or cost of health insurance in the State of Texas."

See Exhibit B, Deposition of David W. Ellis, at p. 4,8:10-23; p. 4-5,9:15-21;p. 6, 13:19-14:lO;p.
8, 18:23-25.
41

United has not shown this request to be unduly burdensome; it has only made conclusory
statements that responsive documents would "require an enormous amount of work to identify."42
Conclusory statements will not meet United's burden of proof. [
.] The document request is clear. The term "cost" refers to the

external marketplace cost to patients and insurers. The comprehensibility of the request is
evidenced by United's own response - the cost comparisons and formulas used to run them
mentioned by United are responsive documents.43

C.

Truly privileged materials are properly withheld as long as Aetna provides a privilege
log.

NTSP agrees that United has the right to withhold materials subject to the attorneyclient, work product, or physician-patient privilege as long as United creates a privilege log.
NTSP also agrees that United may withhold information related specifically to any "protected
health information" of individuals. If such categories exist, they can be redacted as long as the
remaining portions of the documents, including more general data needed by NTSP for its
market analysis, are produced.

The time for response was not unreasonable.

D.

The subpoena was sent to United on December 18,2003, after NTSP had learned of,
received, and reviewed United0related documents produced by Complaint Counsel. The
deadline for beginning to produce documents was originally January 2,2004, and NTSP gave

42

United's Motion to Quash, p. 11.

43

United's Motion to Quash, p. 11.
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United an extension, allowing United to begin producing documents on a rolling basis beginning
on January 9,2004. United complains about the subpoena duces tecum's proximity to the
holidays. Although not binding in the case of a time set in a subpoena, Federal Rule of Civil
Procedure 6, relating to computation of time, is instructive. If the time period for compliance is
more than 11 days, weekends and legal holidays are not excluded when calculating the time for
compliance.44And even if these days were excluded, this would only have provided United a
four-day extension until January 6, 2004, which is less than the extension agreed to by NTSP.
United has now had the subpoena for over a month. Discovery was closed last week, and the
final hearing in this proceeding is less than three months away. Considering that the original
time period granted was not unreasonable, that NTSP has attempted to work with United for an
additional three weeks, that it has already been over a month since the subpoena was served, and
the urgency of NTSP receiving this important information before upcoming deadlines45,NTSP
asks that the Administrative Law Judge, upon denying the Motion to Quash or Limit the
subpoenas, set the compliance date for the subpoena duces tecum to five days from the date of
that order.

E.

United is not entitled to recover its costs of production.
The FTC Rules of Practice in Adjudicative Proceedings do not contain any provisions for

the shifting of costs from the producing party to the requesting party. Therefore, it is improper
for United to request recovery of its costs of production from NTSP.

44

Fed. R. Civ. P. 6(a).

45

Close of discovery was January 30,2004; deadline for filing motions for summary decision is
March 2, 2004; and hearing is set for April 28,2004. See Scheduling Order.
007155 00003%DALLAS 16087i9.1
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F.

The deposition examination topics should not be limited.
The deposition examination topics objected to by United track the document requests for

information requested by the Texas Attorney General and information on costs and cost
comparisons in the State of Texas. Since these topics have been shown to be relevant, not
unduly burdensome, and adequately protected by a protective order, the Administrative Law
Judge should not allow United to avoid answering questions related to these topics. To the
extent United attempted to do so during its depositions, NTSP should be allowed to re-depose on
these topics.

m.
Conclusion
In light of the responses to United's objections contained herein, NTSP requests that the
Administrative Law Judge (a) deny in whole United's Motion to Quash or Limit the Subpoenas
Served by North Texas Specialty Physicians; (b) order United to fully comply with the subpoena
duces tecum within five days of the Administrative Law Judge's order; (c) order United's
representatives to fully comply with the subpoena ad testificandum at the scheduled depositions,
or, alternatively, if this motion is ruled on after the depositions have taken place and United's
representatives have refused to fully answer questions related to the examination topics noticed
in the subpoena ad testificandum, allow NTSP to re-depose the United representatives within ten
days of the Administrative Law Judge's order; and (d) grant and order such further relief to which
NTSP may be justly entitled.
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Respectfully submitted,

William M. Katz, Jr.
Gregory D. Binns

THOMPSON
& KNIGHT LLP
1700 Pacific Avenue, Suite 3300
Dallas TX 75201-4693
2 14.969.1700
2 14.969.175 1 Fax
gregory.huffinan@ tklaw.com
william.katz@ tklaw.com
gregory.binns@ tklaw.com

-

AT~ORNEYS
FOR NORTH
TEXAS
SPECIALTY
PHYSICIANS
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I, Gregory D. Binns, hereby certifv that on February 5,2004, I caused a copy of the
foregoing to be served upon the following persons:
Michael Bloom (via certified mail and e-mail)
Senior Counsel
Federal Trade Commission
Northeast Region
One Bowling Green, Suite 3 18
New York, NY 10004
Barbara Anthony (via certified mail)
Director
Federal Trade Commission
Northeast Region
One Bowling Green, Suite 318
New York, NY 10004
Hon. D. Michael Chappell (2 copies via Federal Express)
Administrative Law Judge
Federal Trade Commission
Room H- 104
600 Pennsylvania Avenue NW
Washington, D.C. 20580
Office of the Secretary (via Federal Express)
Donald S. Clark
Federal Trade Commission
Room H- 1-59
600 Pennsylvania Avenue NW
Washington, D.C. 20580
George J. Hazel (via certified mail and Federal Express)
Counsel for United Healthcare of Texas
Weil, Gotshal & Manges LLP
1501 K Street NW, Suite 100
Washington D.C. 20005
and by e-mail upon the following: Susan Raitt
(jplatt@ftc.gov).

Gregory D. Binns

007155 COO033 DALLAS 1698779.1

and Jonathan Platt
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Protective Order Governing Material Within This Motion

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

[

OC1.1

%)a3 .

OFFICE OF ADMINISTRATIVE LAW JUDGES

'1

1

In the Matter of

)
)
)

North Texas Specialty Physicians,
Respondent.

.

Docket No. 93 12

1

PROTECTIVE ORDER
GOVEFNNG DISCOVERY MATERIAL

For the purpose of protecting the interests of the parties and third parties in the above
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:
IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential Material

("'Protective Order") shall govern the handling of all Discovery Material, as hereafter defined.

DEFINITIONS
I.

"Matter" means the matter captioned In the Matter of North Texus Specialty Physicians,

Docket Number 93 12, pending before the Federal Trade Commission, and all subsequent
appellate or other review proceedings related thereto.
2. "Commission" or "FTC" means the Federal Trade Commission, or any of its employees,

agents, attorneys, and all other persons acting on its behalf, excluding persons retained as
consultants or experts for purposes of this Matter.
3. "North Texas Specialty Physicians7'means North Texas Specialty Physicians, a non-profit

corporation organized, existing, and doing business under and by virtue of the laws of Texas, with
its office principal place of business at 1701 River Run Road, Suite 2 10, Fort Worth, TX 76 107.
4. "Party" means either the FTC or North Texas Specialty Physicians.
5. "Respondent" means North Texas Specialty Physicians.

6. "Outside Counsel" means the law firms that are counsel of record for Respondent in this

Matter and their associated attorneys; or other persons regularly employed by such law h s ,
including legal assistants, clerical st&, and information management personnel and temporary
personnel retained by such law h ( s ) to perform legal or clerical duties, or to provide logistical
litigation support with regard to this Matter; provided that any attorney associated with Outside
Counsel shall not be a director, officer or employee of Respondent. The term Outside Counsel
does not include persons retained as consultants or experts for the purposes of this Matter.
7. "Producing Party" means a Party or Third Party that produced or intends to produce

Confidential Discovery Material to any of the Parties. For purposes of Confidential Discovery
Material of a Third Party that either is in the possession, custody or control of the FTC or has

been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that
originally provided the Confidential Discovery Material to the FTC. The Producing Party shall
also mean the FTC for purposes of any document or material prepared by, or on behalf of the
FTC.
8. "Third Party" means any natural person, partnership, corporation, association, or other

legal entity not named as a party to this Matter and their employees, directors, officers, attorneys

and agents.
9. "Expert/Consultant" means experts or other persons who are retained to assist Complaint

Counsel or Respondent's counsel in preparation for trial or to give testimony at trial.
10. "Document" means the complete original or a true, correct and complete copy and any

non-identical copies of any written or graphic matter, no matter how produced, recorded, stored
or reproduced, including, but not limited to, any writing, letter, envelope, telegraph meeting
minute, e-mails, e-mail chains, memorandum, statement, aEdavit, declaration, book, record,
survey, map, study, handwritten note, working paper, chart, index, tabulation, graph, tariff, tape,
data sheet, data processing card, printout, microfilm, index, computer readable media or other
electronically stored data, appointment book, diary, diary entry, calendar, desk pad, telephone
message slip, note of interview or communication or any other data.cornpilation, including all
drafts of all such documents. "Documentyyalso includes every writing, drawing, graph, chart,
photograph, phono record, tape, compact disk, video tape, and other data compilations fiom
which information can be obtained, and includes all drafts and all copies of every such writing or
record that contain any commentary, notes, or marking whatsoever not appearing on the original.
11. "Discovery Material" includes without limitation deposition testimony, deposition exhibits,

interrogatory responses, admissions, &davits, declarations, documents produced pursuant to
compulsory process or voluntarily in lieu thereof, and any other documents or information
produced or given to one Party by another Party or by a Third Party in connection with discovery
in this Matter.

12. "Confidential Discovery Material" means all Discovery.Materia1 that is designated by a
Producing Party as confidential and that is covered by Section 6(Q of the Federal Trade
Commission Act, 15 U.S.C. fj4 6 0 , and Commission Rule ofpractice 9 4.10(a)(2), 16 C.F.R. tj

I

1

4.10(a)(2); or Section 26(c)(7) of the Federal Rules of Civil Procedure and precedents thereunder.

I

I

Confidential Discovery Material shall inchde non-public commercial information, the disclosure

I

I

of which to Respondent or Third Parties would cause substantial commercial harm or personal

1

embarrassment to the disclosing party. The following is a nonexhaustive list of examples of

1

information that likely will quallfy for treatment as Confidential Discovery Material: strategic
plans (involving pricing, marketing, research and development, product roadmaps, corporate
alliances, or mergers and acquisitions) that have not been fully implemented or revealed to the
public; trade secrets; customer-specific evaluations or data'(e.g., prices, volumes, or revenues);
personnel files and evaluations; information subject to coddentiality or non-disclosure
agreements; proprietary technical or engineering informatio?j propri&ry financial data or
projections; and proprietary consumer, customer or market research or analyses applicable to
current or future market conditions, the disclosure of which could reveal Confidential Discovery

Material.
TERMS AND CONDITIONS OF PROTECTIVE ORDER
I

1. Discovery Material, or information derived therefrom, shall be used solely by the Parties
for purposes of this Matter, and shall not be used for any other purpose, including without
hutation any business or commercial purpose, except that with notice to the Producing Party, a
Party may apply to the Administrative Law Judge for approval of the use or disclosure of any

Discovery Material, or informatioir derived therefrom, for any other proceeding. Provided,
4

however, that in the event that the Party seeking to use Discovery Material in any other
proceeding is granted leave to do so by the Administrative Law Judge, it will be required to take
appropriate steps to preserve the confidentiality of such material. Additionally, in such event, the
Commission may only use or disclose Discovery Material as provided by (1) its Rules of Practice,
Sections 6(f) and 21 of the Federal Trade Commission Act and any cases so construing them; and
(2) any other legal obligation imposed upon the Commission The Parties, in conducting

discovery fiom Third Parties, shall att'ach to such discovery requests a copy of this Protective
Order and a cover letter that will apprise such Third Parties of their rights hereunder.
2.

This paragraph concerns the designation of material as "Confidential" and 'Xestricted

Confidential, Attorney Eyes Only."

(a>

Designation of Do~umentsas CONFIDENTIAL - FTC Docket No. 93 12.

Discovery Material may be designated as ConfidentialDiscovery Material by Producing
Parties by placing on or fixing, in such manner as will not interfere with the legibility thereof, the
notation "CONFIDENTIAL - FTC Docket No. 93 12" (or other similar notation containing a
reference to this Matter) to the first page of a document containing such Confidential Discovery

Material, or, by Parties by instructing the court reporter to denote each page of a transcript
containing such Confidential Discovery Material as "Confidential." Such designations shall be
made within fourteen days fiom the initial production or deposition and constitute a good-faith
representation by counsel for the Party or Third Party making the designations that the document
constitutes or contains "Confidential Discovery Material."

(b)

Designation of Documents as "RESTRICTED CONFIDENTIAL,

ATTORNEY EYES ONLY - FTC Docket No. 93 12."
In order to permit Producing Parties to provide additional protection for a limited number

of documents that contain highly sensitive commercial information, Producing Parties may
designate documents as "Restricted Confidential, Attorney Eyes Only, FTC Docket No. 93 12" by
placing on or a%xing such legend on each page of the document. It is anticipated that documents
to be designated Restricted Confidential, Attorney Eyes Only may include certain marketing plans,
sales forecasts, business plans, the financial terms of contracts, operating plans, pricing and cost
data, price terms, analyses of pricing or competition information, and limited proprietary
personnel information; and that this particularly restrictive designation is to be utilized for a
limited number of documents. Documents designated Restricted Confidential, Attorney Eyes
Only may be disclosed to Outside Counsel, other than an individual attorney related by blood or
marriage to a director, officer, or employee or Respondent; 'Complaint Counsel; and to
Experts/Consultants (paragraph 4(c), hereof). Such materials may not be disclosed to
ExpertsKonsultants or to witnesses or deponents at trial or deposition (paragraph 4(d) hereof),
except in accordance with subsection (c) of this paragraph 2. In all other respects, Restricted
Confidential, Attorney Eyes Only material shall be treated as Confidential Discovery Material and
all references in this Protective Order and in the exhibit hereto to Confidential Discovery Material
shall include documents designated Restricted Confidential, Attorney Eyes Only.
(c)

Disclosure of Restricted Confidential, Attorney Eyes Only Material To Witnesses

or Deponents at Trial or Deposition.

If any Party desires to disclose Restricted Confidential, Attorney Eyes Only material to
witnesses or deponents at trial or deposition, the disclosing Party shall notifjr the Producing Party
of its desire to disclose such material. Such notice shall identlfy the specific individual to whom
the Restricted Confidential, Attorney Eyes Only material is to be disclosed. Such identifkation
shall include, but not be limited to, the full name and professional address and/or affiliationof the
identified individual. The Producing Party may object to the disclosure of the Restricted
Confidential, Attorney Eyes Only material within five business days of receiving notice of an

intent to disclose the Restricted Co&dential, Attorney Eyes Only material to an individual by
providing the disclosing Party with a written statement of the reasons for objection. Ifthe
Producing Party timely objects, the disclosing Party shall not disclose the Restricted Confidential,
Attorney Eyes Only material to the identified individual, absent a written agreement with the
Producing Party, order of the Administrative Law Judge or ruling on appeal. The Producing
Party lodging an objection and the disclosing Party shall meet and confer in good faith in an
attempt to determine the terms of disclosure to the identified individual. If at the end of five
business days of negotiating the parties have not resolved their differences or if counsel determine
in good faith that negotiations have failed, the disclosing Party may make written application to
the Administrative Law Judge as provided by paragraph 6(b) of this Protective Order. If the
Producing Party does not object to the disclosure of Restricted Confidential, Attorney Eyes Only
material to the identified individual within five business days, the disclosing Party may disclose the
Restricted ~ohidential,Attorney Eyes Only material to the identified individual.

(4

I

Disputes Concerning Designation or Disclosure of Restricted Confidential,

Attorney Eyes Only Material.

Disputes concerning the designation or disclosure of Restricted Confidential, Attorney
Eyes Only material shall be resolved in accordance with the provisions of paragraph 6.

(el

No Presumption or Inference.

No presumption or other inference shall be drawn that material designated Restricted
Confidential, Attorney Eyes Only is entitled to the protections of this paragraph.

(0

Due Process Savings Clause.

Nothing herein shall be used to argue that a Party's right to attend the trial of, or other
proceedings in, this Matter is affected in any way by the designation of material as Restricted
Confidential, Attorney Eyes Only.
3 . All documents heretofore obtained by the Commission through compulsory process or

voluntarily fiom any Party or Third Party, regardless of whether designated confidential by the
Party or Third Party, and transcripts of any investigational hearings, interviews and depositions,
that were obtained during the pre-complaint stage of this Matter shall be treated as
"Confidential," in accordance with paragraph 2(a) on page five of this Order. Furthermore,
Complaint Counsel shall, within five business days of the effective date of this Protective Order,
provide a copy of this Order to all Parties or Third Parties from whom the Commission obtained
documents during the pre-Complaint investigation and shall notify those Parties and Third Parties
that they shall have thirty days fiom the effective date of this Protective Order to determine
whether their materials qualify for the higher protection of Restricted Confidential, Attorney Eyes
Only and to so designate such documents.

4.

Confidential Discovery Material shall not, directly or indirectly, be disclosed or otherwise

provided to anyone except to:

(a)

Complaint Counsel and the Commission, as permitted by the Commission's Rules

of Practice;

(b)

Outside Counsel, other than an individual attorney related by blood or marriage to

a director, officer, or employee or Respondent;

(c)

ExpertdConsultants (in accordance with paragraph 5 hereto);

(d)

witnesses or deponents at trial or deposition;

(e)

the Administrative Law Judge and personnel assisting him;

(9

court reporters and deposition transcript reporters;

(g)

judges and other court personnel of any court having jurisdiction over any appeal

proceedings involving this Matter; and

(h)

any author or recipient of the Confidential Discovery Material (as indicated on the

face of the document, record or material), and any individual who was in the direct chain of
supervision of the author at the time the Conlidential Discovery Material was created or received.
5. Confidential Discovery Material, including material designated as "Confidential" and
"Restricted Confidential, Attorney Eyes Only," shall not, directly or indirectly, be disclosed or
otherwise provided to an ExpertJConsultant, unless such ExpertKonsultant agrees in writing:

(a)

to maintain such Confidential Discovery Material in locked rooms or locked

cabinet(s) when such Confidential Discovery Material is not being reviewed;

(b)

to return such Confidential Discovery Material to Complaint Counsel or

Respondent's Outside Counsel, as appropriate, upon the conclusion of the Expert/Consultant's
assignment or retention or the conclusion of this Matter;
(c)

to not disclose such Contidential Discovery Material to anyone, except as

permitted by the Protective Order; and

(d)

to use such Confidential Discovery Material and the information contained therein

solely for the purpose of rendering consulting services to a Party to this Matter, including
providing testimony in judicial or administrative proceedings arising out of this Matter.
6. This paragraph governs the procedures for the following specified disclosures and

challenges to designations of confidentiality.
(a)

Challenges to Confidentiality Designations.

If any Party seeks to challenge a Producing Party's designation of material as Confidential
Discovery Material or any other restriction contained within this Protective Order, the challenging
Party shall n o t e the Producing Party and all Parties to this action of the challenge to such
designation. Such notice shall identlfy with specificity (i.e., by document control numbers,
deposition transcript page and line reference, or other means sufficient to locate easily such
materials) the designation being challenged. The Producing Party may preserve its designation

within five business days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties to this action with a written statement of the reasons for the
designation. E the Producing Party timely preserves its rights, the Parties shall continue to treat
the challenged material as Confidential Discovery Material, absent a written agreement with the
Producing Party or order of the Administrative Law Judge. The Producing Party, preserving its
rights, and the challenging Party shall meet and confer in good faith in an attempt to negotiate
changes to any challenged designation. If at the end of five business days of negotiating the
parties have not resolved their differences or if counsel determine in good faith that negotiations
have failed, the challenging Party may make written application to the Administrative Law Judge
as provided by paragraph 6@)of this Protective Order. If the Producing Party does not preserve
its rights within five business days, the challenging Party may alter the designation as contained in
the notice. The challenging Party shall notify the Producing Party and the other Parties to this
action of any changes in confidentiality designations.
Regardless of confidential designation, copies of published magazine or newspaper
articles, excerpts from published books, publicly available tariffs, and public documents filed with
the securities and Exchange Commission or other governmental entity may be used by any Party
without reference to the procedures of this subparagraph.
(b)

Resolution of Disclosure or Confidentiality Disputes.

If negotiations under subparagraph 6(a) of this Protective Order have failed to resolve the

issues, a Party seeking to disdose Confidential Discovery Material or challenging a cofidentiality
designation or any other restriction contained within this Protective Order may make written
11

application to the Administrative Law Judge for relief Such application shall be served on the
Producing Party and the other Party, and be accompanied by a certification that the meet and
confer obligations of this paragraph have been met, but that good faith negotiations have failed to
resolve outstanding issues. The Producing Party and any other Parties shall have five business
days to respond to the application. While an application is pending, the Parties shall maintain the
pre-application status of the Confidential Discovery Material. Nothing in this Protective Order
shall create a presumption or alter the burden of persuading the Administrative Law Judge of the
proprietary of a requested disclosure or change in designation.
7. Confidential Discovery Material shall not be disclosed to any person described in

subparagraphs 4(c) and 4(d) of this Protective Order until such person has executed and
transmitted to Respondent's counsel or Complaint Counsel, as the case may be, a declaration or
declarations, as applicable, in the form attached hereto as Exhibit "A," which is incorporated
herein by reference. Respondent's counsel and Complaint Cbunsel shall maintain a file of all such
declarations for the duration of the litigation. Coddential Discovery Material shall not be copied
or reproduced for use in this Matter except to the extent such copying or reproduction is
reasonably necessary to the conduct of this Matter, and all such copies or reproductions shall be
subject to the terms of this Protective Order. If the duplication process by which copies or
reproductions of Confidential Discovery Material are made does not preserve the confidentiality
designations that appear on the original documents, all such copies or reproductions shall be
stamped "CONFIDENTIAL - FTC Docket No. 93 12."
8. The Parties shall not be obligated to challenge the propriety of any designation or

1

treatment of information as confidential and the failure to do so promptly shall not preclude any
subsequent objection to such designation or treatment, or any motion seeking permission to
disclose such material to persons not referred to in paragraph 4. If Confidential Discovery

1

Material is produced without the legend attached, such document shall be treated as Confidential

1

from the time the Producing Party advises Complaint Counsel and Respondent's counsel in

I

writing that such material should be so designated and provides all the Parties with an

I

appropriately labeled replacement. The Parties shall return promptly or destroy the unmarked
documents.
9. If the FTC: (a) receives a discovery request that may require the disclosure by it of a

Third Party's Confidential Discovery Material; or (b) intends to or is required to disclose,
voluntarily or involuntarily, a Third Party's Confidential Discovery Material (whether or not such
disclosure is in response to a discovery request), the FTC promptly shall notify the Third Party of
either receipt of such request or its intention to disclose suck material. Such notification shall be
in writing and, if not otherwise done, sent for receipt by the Third Party at least five business days
before production, and shall include a copy of this Protective Order and a cover letter that will
apprise the Third Party of its rights hereunder.
10. If any person receives a discovery request in another proceeding that may require the

disclosure of a Producing Party's Confidential Discovery Material, the subpoena recipient
promptly shall notlfy the Producing Party of receipt of such request. Such notification shall be in
writing and, if not otherwise done, sent for receipt by the Producing Part at least five business
days before production, and shall include a copy of this Protective Order and a cover letter that

will apprise the Producing Party of its rights hereunder. The Producing Party shall be solely
responsible for asserting any objection to the requested production. Nothing herein shall be
construed as requiring the subpoena recipient or anyone else covered by this Order to challenge or
appeal any such order requiring production of Confidential Discovery Material, or to subject itself
to any penalties for noncompliance with any such order, or to seek any relief from the
Administrative Law Judge or the Commission.
1I. This Order governs the disclosure of information during the course of discovery and does
not constitute an in camera order as provided in Section 3.45 of the Commission's Rules of
Practice, 16 C.F.R. tj 3.45.
12. Nothing in this Protective Order shall be construed to conflict with the provisions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U. S.C. $5 46, 50, 57b-2, or with
Rules3.22, 3.45 or4.ll(b)-(e), 16 C.F.R. $3 3.22, 3.45 and 4.11(b)-(e).'
I,

Any Party or Producing Party may move at any time for in camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the extent
necessary for proper disposition of the Matter. An application for in camera treatment must meet
the standards set forth in 16 C.F.R 3.45 and explained in In re Dura Lube Corp., 1999 FTC

LEXS 255 @ec 23,1999) and In re HoechstMmion RousseI, Inc., 2000 FTC LEXIS 157
(Nov. 22,2000) and 2000 FTC LEXIS 138 (Sept. 19,2000) and must be supported by a

The right of the Administrative Law Judge, the Commission, and reviewing courts to
disclose information afforded in camera treatment or Confidential Discoverv Material. to
the extent necessary for proper disposition of the proceeding, is specifically>eserved '
pursuant to Rule 3.45, 16 C.F.R. 5 3.45.

I

declaration or &davit by a person qualified to explain the nature of the documents.
13. At the conclusion of this Matter, Respondent's counsel shall return to the Producing

Party, or destroy, all originals and copies of documents and all notes, memoranda, or other papers

containing Confidential Discovery Material which have not been made part of the public record in
this Matter. Complaint Counsel shall dispose of all documents in accordance with Rule 4.12,
16 C.F.R. tj 4.12

14. The provisions of this Protective Order, insofar as they restrict the communication and use

of Confidential Discovery Material shall, without written permission of the Producing Party or
firther order of the Administrative Law Judge hearing this Matter, continue to be binding after
the conclusion of this Matter.
15. This Protective Order shall not apply to the disclosure by a Producing Party or its Counsel

of such Producing Party's Coddentid Discovery Material to such Producing Party's employees,
agents, former employees, board members, directors, and officers.
16. The production or disclosure of any Discovery Material made after entry of this Protective

Order which a Pioducing Party claims was inadvertent and should not have been produced or
disclosed because of a privilege will not automatically be deemed to be a waiver of any privilege
,

to which the Producing Party would have been entitled had the privileged Discovery Material not
inadvertently been produced or disclosed. In the event of such claimed inadvertent production or
disclosure, the following procedures shall be followed:

I

I

(a)

The Producing Party may request the return of any such Discovery

Material within twenty days of discovering that it was inadvertently produced or disclosed (or
inadvertently produced or disclosed without redacting the privileged content). A request for the
return of any Discovery Material shall identify the specific Discovery Material and the basis for
asserting that the specific Discovery Material (or portions thereof) is subject to the attorney-client
privilege or the work product doctrine and the date of discovery that there had been an
inadvertent production or disclosure.
(b)

Ifa Producing Party requests the return, pursuant to this paragraph, of any

such Discovery Material from another Party, the Party to whom the request is made shall return
immediately to the Producing Party all copies of the Discovery Material within its possession,
custody, or control-including

all copies in the possession of experts, consultants, or others to

whom the Discovery Material was provided-unless

the Party asked to return the Discovery

Material in good faith reasonably believes that the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (ii) the
inadequacy of any explanations provided by the Producing Party, and shall not be based on an
argument that production or disclosureof the Discovery Material waived any privilege. In the
event that o.dy portions of the Discovery Material contain privileged subject matter, the
Producing Party shall substitute a redacted version of the Discovery Material at the time of

malung the request for the return of the requested Discovery Material.
(c)

Should the Party contesting the request to return the Discovery Material

pursuant to this paragraph decline to return the Discovery Material, the Producing Party seeking
return of the Discovery Material may thereafter move for an order compelling the return of the
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Discovery Material. In any such motion, the Producing Party shall have the burden of showing
that the Discovery Material is privileged and that the production was inadvertent.
17. Entry of the foregoing Protective Order is without prejudice to the right of the Parties or

Third Parties to apply for further protective orders or for modification of any provisions of this
Protective Order.

ORDERED:

Administrative Law Judge

Date: October 16, 2003

APPENDIX E
Pages of Motion Subject to Protective Order
(In addition, the entirety of Exhibits B and C are subject to the Protective Order)
[Not included in public version.]
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