UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

UNION OIL COMPANY OF
CALIFORNIA, Docket No. 9305

Public Version

a corporation.

N’ N S N N N N

COMPLAINT COUNSEL’S OPPOSITION TO UNOCAL’S MOTION TO COMPEL
AMENDED INTERROGATORY RESPONSES



Back;ground.. ....................... R R 2

Complaint Counsel’s Responses To Unocal’s First and Second Set of Interrogatories
Remain Complete and COITECE. . . v vvnevrerrvvraees s ar e m et 5

A

Complaint Counsel’s Interrogatory Responses, Consistent With Complaint
Allegations, Maintain That CARB Would Have Taken Action To Avoid Handing
Unocal Monopoly Power. ...... T R L LR 5.

Testimony By CARB Witnesses Demonstrates That CARB Would Not Have
Adopted Current Regulations Giving Unocal Monopoly Power .............. 7

The Interrogatory Responses And The CARB
Testimony Are Consistent And ACCUTAIE. . ... vonvrenrr e 9

L. The U.S. EPA’s Specifications Would

Likely Govern in California. ..........vevneerrerareeeerens 10
2. CARB Would Have Adopted Regulations : '
" Without a T50 Specification. ......... SR I 11
3. CARB Would Have Altered the Specifications
Rather Than Grant Unocal Unrestricted Monopoly Power. . .. . [P 12
Unocal’s Motion Is A j)is guised Motion _ .
for Summary Decision That Should Be Demied ...vvrverarna e 16

T T R I 18



Unocal’s “Motion to Compel Amended Responses .to Interro gatoriés” (“Respondent’s
Mot.’A’) is a real ﬁead—scratcher. Unocal Wantsv this Tribunal to force Complaint Counsel to |
change oﬁr interrogatory answers, which we be]ievé are already correct and complete. Unocal’s
motion makes no sense.

The crux of the interrogatories at issue is what unld have happened “but for Unocal’s
fraud” during the California Air Resource Board’s (“CARB”) efforts to creéte cosf—effective
regulations governing the production of reformulated gasoline (“RFG”). The Complaint answers
the question: | | .

But for Unocal’s fraud, CARB would not have a'ciopted regulations that substantially |
overlapped with Unocal’s concealed patent claims; the terms on which Unocal was later
able to enforce its proprietary interests would have been substantially different; or both.

(Complaint, 1Y 5, 80) :

Complaint Counsel’s interrogatory Tesponses provide additional detail, laying out various
scenarios that CARB had available had Unocal not committed the fraud. CARB’s respopse K
would necessarily have differed dependjng upvon how Unocal “cured” this anticompetitive
conduct. For example, if Unocal had simply disclosed its pending patent, as it had doﬁe on
another dccasion," CARB might have chosen not to ;egulate at all, and thereby dsfault to RFG
regulations promulgated by the Envﬂonﬁentﬂ Protection Agency. CARB would not have
incorporated 5p ecifications providing Unocal with “an extreme opportunity to increase their
profits and jeopardize the recovery of other — the cost to other refiners and also impose that cost

on the consumers of California.” Venturini Dep. 516:4-15." Alternatively, had Unocal disclosed

its patent application and dedicated any rights flowing from it to the public, the regulations likely

! Venturini Dep. Attached as Appendix 1.
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would be the same as today. Finally, had Unocal simply remained silent about its “propristary”
technology, CARB would have remained blissfully ignorant, or at least unconvinced, of the
merits of Unocal’s éroposal. CARRB simply would not have incorpofated the T-50 spéciﬁcaﬁons
. that provide Unocal with its leverage ovér the rest of the refinérs and California consumers.
| These responses, and related permutations; are provided in Complaint Counsel’s
responses to Unocal’s interrogatories. Unocal’s motion contends fhat Mr. Petér Venturini, Chief
of the Statiohary.Source Division of 'the California Air Resources Board, testified contrary to
these responses. A comparison of Mr. Venturini’s testimony and the interrogatory responses
demoﬁstrates that this motion is totally without foundation, and as such, can only be viewed as a
héhsparent effort to distract this Tribunal’s attention from the substance of Mr. Venturini’s
testimony. Indéed, Mr. Venturini testifies, inno Lmq.ertain terms, that “but for” Unocal’s fraud,
“the critical thing is that there Wdllldn't have been this - this regulation.” Venturini Dep. at
515:21-25. o
In shoﬁ,.Unécal’s motion has 1o basis in law or fact. Unocal cannot seek to have

interrogatory responses amended simply because they are not to Unocal’s liking. The
administrative hearing scheduled to take place before this Tﬁbunal is the appropriate place to
raise and resolve factual and legal disputes. Unocal cannot attempt to shortcut this proéess in the
guise of a discovery diépute. Accordingly, as set forth more fully below, Unocal’s motion shpuld
be denied. | |

I Backgfound

This motion revolves around interrogatories asking what CARB would have done had

" Unocal not engaged in fraudulent conduct during the CARB RFG proceeding. In other words,

.



these interrogatories concern what the “but for” world 1;30]; like. Tn order to understand the “but
for” world, it is necessary to have’ some background about the actual world.

It became clear m the late 1980s that environmental regulations were coming that would
require refiners to make substantial changes to how gasoline was formulated. In analyziﬁg the
direction of these potentiai regulatory changes, Unocal performed research that concluded that
ce‘rtajnA gasoline properties are particularly important in reducing cértain types of emissions.
According to this research, one of the key properties was TlSO, the temperature at which 50% of a
batch of gasoline evéporates. |

Unocal saw an opportunity to profit from these results. According to Unqcal documents
writtén at the time, Unocal developed a pian to “force all other gasoline marketers to license our
tecbﬁalo gy.” CX 493 atp. 2.2 To imﬁlement this strategy, these .documents propiose that Unocal
“Show. emissions work to regulators, niake Unocal specifications required in the iﬁdustry.” X
203 af p. 122 If Unocal were able to obtain both a patent and influence the regulations, it could
make lucrative licensing agreements: “Potentiai foyalties from spch agréements are as high as
$114,000,000/year ($0.001/gallon) in the United States aloné. This is far more.than could be
gained from any other éémpetitive advantage. To this end we have app]ied for a patent based on
the 5/14 results, and have a gooa chance of getting it.” CX 210 at p; 2;4

As part of its action plan, in May 1991, Unocal arranged a presentation to CARB to

present its research results: “The purpose of the presentation should be to convince CARB staff

2 (X493 Attached as Appendix 2.
3 CX203 Attached as Appendix 3.

e CX210 Attached as Appendix 4.



that the predictive equations or vehicle testing in parﬁcular should not include unnecessary
minimums or maximums on fuel i)arameters.... The second priority is to COIleJlCB. CARB of the
importaﬁce of T50.” CX 241 atp. 1. CARB found the presentation from Unocal helpful, and
requested that it be able to use the Unocal information in formmlating its regnlations.

Unocal did not tell CARRB that it had any patent applications but did ask that CARB “hold
these equations eonﬂdential, as we [Unocal] feel that they may represent 4 compeﬁﬁve _
advantage in the production of gasoline.” (Emphasis added.) CX 386 at p. 2.5 Following
CARB’S agreement to eensi&er some modifications in the regulations (the adoption of a
“predictive model”), “Unocal unequivocally stated to CARB that its emissions research data
were non-proprietary,” available to the pﬁbﬁc and cost—effective‘ (Corapl., 17 41, 48). CARB

incorporated Unocal’s invention into its regulations.

see also CX371 atp. 1 (Unocal’s “formulations probably cover over 95% of
CARB spec fuels .7 Ultimately, and contrary to its staternents to CARB, Unocal subsequenﬂy
. claimed that the information was proprietary and carried with it a steep cost. Indeed, Unocal

established a program to license refiners now bound by CARB’s regulations to practice Unocal’s

3 (X241 Attached as Appendix 5.
§ CX386 Attached as Appendix 6.
7 Attached as Appendix 7, CX371 Attached as Appendix 8.
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patent. The result of this fraud has allowed Unocal to acquire u_ndue competitive advantage in
the form of a royalty boon that will yield hundreds of millions of dollars per .year.

That is the real world. In the “but for” world, how Unocal determined to act is materiél to
what CARB'iIikely would have done. For example, Unocal could have iﬁformed CARB that
Unocal had a patent pending on its RFG technology. In other words, one question is what would

CARB have done if Unocal had disclosed in 1992 what its internal documents reflected: to wit,

Alternatively, Unocal could have dedicated
its invention to the public - ﬁr_tade it “ﬁon—pmprietafy’ ’ in reality, not fiction. As yet énother
alternative, had Unocal never presented any data to CARB, thﬁre. would have been no ﬁaﬁd. As
discussed below, the but-for world significantly varies depending upon Unocal’s hy'pothesized
conduct. As discussed below, the interrogatory responses reflect the vaﬁous possible resﬁonses
in response to the various “but for” worlds. And aé demonsirated below, Mr. Venturini’s
deposition testimony is consistent with those responses.

II. Complaint Counsel’s Respoﬁses To Unocal’s First and Second Set of Interrogatories
Remain Complete and Correct.
A. Coniplaint Counsel’s Inf_errogatory Responses, Consistent With Complaint
Allegations, Maintain That CARB Would Have Taken Action To Avoid
Handing Unocal Monopoly Power. -
This dispute emanates frbm a s'eries of dense, niulti—part contention interrogatories,

propounded before Unocal even answered the Complaint, asking what CARB would have done if

Unocal had not deceived CARB. Although it objected to the fact that Unocal had misconstrued



the Complaint,® Complaint Counsel timely responded to these interrogatories, identifying a series
of options available to CARB that were available to CARB that CARB would have chosen
before it would have passed regﬂaﬁoﬁs thét overlapp ed with Unocgl’s patent. Summarizing the
detailed responses in Complaint Counsel’s Responses to Unocal’s First and Second Set of
Interrogatories (“Resp. to First Set” and “Resp. to Second Set, respectively), these alfematives
available to CARB could be divided into five broad categories:

1. CARB could have reconsidered whether to regulate gasoline composition, and could have
decided not to do so at all. (Resp. to First Set at p. 4)

(3]

CARB could have adopted regnlations similar to those adopted by the U.S. EPA. (Resp.
to First Set at p. 4; Resp. to Second Set at p. 3)

(%)

CARB could have regulated gaso]jjle composition, but without including T50. (Resp. to
First Set at p. 4; Resp. to Second Set at p. 3)

4. . CARB could have adopted regulations with higher flat limits and caps for T50 and/or

The Complaint contains the following allegations:

“But for Unocal’s fraud, CARB would not have adopted RFG regulations that
substantially overlapped with Unocal’s concealed patent claims; the terms on

which Unocal was later able to enforce its proprietary interest would have been .
substantially different; or both.” Complaint 7§ 5, 80.

“CARB cannot now change its RFG regulations sufficiently to provide flexibility
for refiners and others to avoid Unocal's patent claims. Had Unocal disclosed its
proprietary interests and pending patent rights to CARB earlier, CARB would
have been able to consider the potential costs of the Unocal patents in establishing
its regulations, and the harm to competition and to consumers, as described in this
Complaint, would have been avoided.” Complaint 94

In its interrogatories, Unocal misstated the allegations of the Complaint by contending that the
Complaint alleges that CARB would have adopted “glternative regulations” if Unocal had -
disclosed its patent. The Complaint alleges instead that CARB would not have adopted the same
regulations had Unocal not deceived it. As set forth Herein, this is significant, because Unocal
could have avoided fraudulent conduct either by fully disclosing, dedicating its invention to the
public, or not speaking at all. : E : :
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other parameters, incliuding limits for sulfur or Reid Vapor Pressure. ‘(Resp. to First Set at
p. 4; Resp. to Second Set at p. 3)

5. CARB could have adopted similar regulations, but could have taken steps to reduce the
impact of the patent. (Resp. to First Set at p. 7-8; Resp. to Second Set at p. 3)

Complaint Counsel also emphasized in its response that CARB v&dfnesses were best suited to
* address what altemaﬁves were most likely to have been selected. (Resp. To Second Set at p.3).

Mr. Venturini, désignated along with former CARB Executive Officer Michael Kenny, tol
testify on these points, provided %testiﬁony that supports Complaint Counsel’s contention that
CARB would never have made the findings it did that resulted in the regulations ultimately
adopted if Unocal had not deceived CARB. In fact, Mr. Venturini explains, Unocal’s fraud was
so significant that it would have derailed tﬁe entire fact-finding proceés if Unocal had been
fqrthc'omjng about its pending patent rights. From this testimony, Unocal fries to argue that the
derailment of the rulemalking process is the only alternative that was available to VCIARB, and that
Cominlaint Counsel’s response that there were other alternatives less drastic than the desﬂﬁction
of the enﬁre précess is “materially incorrect” and must be “withdrawn.” A review of the CARB
testimony to-date shows that Unocal’s argument is without merit.

B.  Testimony By CARB Witnesses Demonstfates Thét CARB Would Not Have

Adopted Current Regulations Giving Unocal Monopoly Power

Mr. Venturini’s tesﬁmony supports Coniialaint Céunsel’s position that CARB would not
have adopted the current standards but for Unocal’s fraud. Mr. Venturini testified that he expects
people providing factual information to CARB staff to mform CARB staff if there is anything
that “would have a significant impact on a _fegﬁlaﬁon that We’ré considering.” Venturini Dep.

137:23-138:9. This clearly includes patent applications containing
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Venturini Dep..13 8:10-139:3. Indeed, Unocal itse]fhact
disclosed a tnending patent in a different fact-finding and rulemaking effort. Venturini Dep.
138:10-139:3; U0170616—U0170648 ’ |

Mr. Venturini was crystal clear that Unocal’s fFraudulent acts were so significant that
CARB would have shut down the entire regulatory process before adoptmg the regulations that it
ultimately did. Mr. Venturini was equally clear that Unocal was the cause of its inclusion of a 50
percent distillation temperature (“T50") specification — which is a speeiﬁcation whose presence
in almost all of Unocel’s patent claims is a chief reason Whjr it is extremely difficult, if not 3 i
impossible for refiners to employ technology that does not infringe on the patent claims
contamed in Unocal’s five reformulated gaso]me patents ‘What M. Venturini was most .clear
about:was that CARB would not have adopted “this regulation” had Unocal not been deceptlve
All of:this is cons1stent with Complaint Counsel’s responses..

Misconstruing Mr. Venturini’s test]mony, Unocal demands that Complaint Counsel‘state
that it is “incorrect” to assert that CARB had any options other than to shut down the regulations.
Review of t]ie deposition testimony, evidence and informetion obtained by Compiajnt Counsel
compels the conclusion that the iltterte gatory responses at issue here remain correct.

M. Venturim was clear in his deposition; CARB was deceived:®

1 think the core of the the deception, the -- the fraud, if you will, was Unocal's

’ U0170616-U0170648 Attached as Appendix 9.

10 Mr. Venturini defined “deception” as follows:

What I mean by deception is misrepresentation, deceiving, hood-winking,
pulling the wool over the eyes, telling half of the story, part of the story, -
not gwmg the full picture. Venturini Dep. 19:10-13. ‘
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* faflure to inform us in mid-1991 that they had a patent pending on -- on gasoline,
and provided us with -- with information and data, encouraged us to use this
information. They subsequently made this information - represented to us that it
was in the public domain, it was available, there were no strings attached to this
information: We relied upon that information. We subsequently adopted .
regulations, and for three and a half years engaged in numerous actjvities to make
Phase 2 gasoline happen in California, numerous meetings, NUmMerous discussions
with all the -- all the parties, particularly Unocal, which was extremely active.
Throughout all of this period they never once mentioned to us about the patent,
and then in early 1995 we find out that they have a -- a patent. And, you know,
the fact that - learning of the patent was extremely distuptive in our -- in our
organization; we were all just shocked, panicked. It -- you know, it's very hard to
describe the -- the emotions that -- that went on, there was hurt, there was anger.
You know, why didn't they tell us this? This had a material effect on our action,
and quite frankly we as an organization felt we had been used, our regulatory
process had been used, and it was not pleasant. -

. Venturini Dep. 20:6-21:9.
As Mr. Venturini explained, it was Unocal’s deceptive acts that caused CARB to adopt
the regulations that it did, particularly the T50 specification:

Unocal basically told us that this information is now publicly available, it's in the
sunshine and we could share it with anybody, and from our perspective looking at
the letter, it's ours to do with that as we wished and there were basically no strings
attached to this information. And as a result we did share it. We incorporated a
T50 specification in our regulation. We used their information to help develop
the predictive model. In fact, you know, we referenced the -- the presentation
material in our staff report; it's part of the record of the hearing. We used some of
the charts in our staff report and technical support document to support the T50

- specification. ‘

Venturini Dep. 26:12-27:1.

Based on fhis testimony, Unocal wrongly maintains that the interrogatory response’s are
no longer accurate. A c’ompariéon éf the testimony and the interrogatories shows that itis
Unocal fhat again is inaccurate.

C. The Interrogatory Responses And The CARB Testimony Are Consistent And
Accurate. - : '



1. The U.S. EPA’s Specifications Would Likely Gevern in California.
The most likely scenario that would have occurred, had Unocal provided its informatien '
to CARB, jnformed CARB that it had a pending patent, but not dedieeted it to the public, would
have been for CARB to have abandoned its fact-finding process and proposed no regulation at
all. As aresult, the EPA Regulations would have taken effect in California. (Some areas of

California would not have been covered by the EPA regulations; as a resul, CARB may have

adopted the EPA regulattions to cover those areas). This is what Complaint Counsel described in

Scenarios 1 and 2, listed above.

In Scenario 1, Complaint Counsel stated that “CARB could have incorporated Unocal’s

~ proprietary rights into its cost-effectiveness analysis. The added cost would have altered the
eost—effectiveness analysis, possibly the point that the tegtllattons would no longer be cost-

: eﬁfeetit/e.” (Resp. to First Set at p. 3). Mr. -V,enturini testified: “If Unocal had told us there was
a pending patent application, I think the outcome would have been no regulation.” Venturini
Dep. 514:14-16. These are indistinguishable statements.

In Scenario 2, Complaint Counsel suggested that “CARB could have adopted regulations
similar to those adopted by the U.S.. EPA.” (Resp. to First Set at p. 4; Resp. to Second Set atp.
3). As M. Venturini explained, if CARB had deeidect to have no regulations, “EPA would have
happened automatically because it’s a federal law. The only option we would have had vstas
extend EPA statewide ” Venturit]i Dep. 515:12-25. Thus, CARB Weuld have adopted mles
that would be snmlar to the EPA rules, in that CARB would have applied the EPA rules

statewide rather than just to selected areas. Because Unocal’s patent would have deraﬂed the
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fact-finding process and resulted in no rule, CARB “would have had to look elsewhere for the
~ emission reductions needed to achieve our air quah’ry goals.” Ventunm Dep. 507:14-17.
Nonetheless, Complaint Counsel’s alternative and Mr. Venturini’s contentions are virtually
identical.

Since Unocal maintains there is a “complete dissonance betweee M. Venturini’s
testlmony on the one hand and [Complaint Counsel’s] interrogatory responses o the other,”
Unocal may be suggesting that the answer is “incorrect” because Mr. Venturini testified that
there would be no'regulation. As explained above, no regulation means an EPA regulation, since
federal law would jcake over if thére is no state law. Ifthis is Unocal’s argument, it is at l?est a
wealk semantic game not worthy of this Tribunal’s ﬁele. |

2. CARB Would Have Adopted Regulatlons Without a TS0
Specification.

P_eragraphs 5 an_dASO of the Complaint allege that “But for Unocal’s fraud, CARB would
not have adopted RFG regulations that sub stantially overlapped with Unocal’s concealed patent
claims....” Complaint Y 5, 80. There are at least two ways that Unocal could have avoided
‘fraud. The first way is to have corrected its incorrect statement that its data was “ﬁoﬁ- ‘
proprietary,” and disclose that it had proprietary claims on the data through a patent application.
This ie the scenario discussed in Part 1, above, and Part 3, belew. The second way Unocal could
have avoided frand would have been not to speak at all and not to provide anj; data to CARB.

In this second but for world, the result is clear: no T50 speciﬁcaﬁon. As Mr. Venturini
explained: “Oh, we basically used this [Unocal] letter as basis to go ahead and propose a T50

specification which ultimately went into our regulation, was adopted, and to use the information
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in our predicti‘fe model, and we shared all of that with everybody.” Venturini Dep. 45:10-14.
Later, he reaffirmed that it was the Unocal information that caused the T50 specification to be
adopted: “I know we relied on the Unocal information for the T50 specification.” Ventm‘ipi Dep.
207:19-25.
In Scenario 3 described above, Complaint Counsel identified thé possibility that “CARB

could have regulated gasdh'ne composition, but without including T50.” (Resp. to Firét Set at p.
4; see also Resp. to Secoﬁd Set at p.3).‘ Tf Unocal’s information was not available to be relied
upon, there would be; no T50 specification. Thus, this answer is undeniably correct.

3. A CARB Would Have Altered the Speciﬁcﬁﬁons Rather Than Grant
Unocal Unrestricted Monopoly Power.

Finally, Mr. Venturini was very clear that, under no circumstances would CARB have
adopted the regulations it did had it known of Unocal’s patent. As Mr. Venturini explained:
We would not have taken that risk that we were adopting a regulation that covered
the same space as a patent application and by doing that would have provided one
company with -- with an extreme opportunity to -- an extreme opportunity to
increase their profits and jeopardize the recovery of other - the cost to other .
refineries and also impose that cost on the consumers of California.
Venturini Dep. 516:4-15.
Unocal is attempting to set up a false dichotomy before this Tribunal. It argues that
CARB had a choice of either: (1) the present regulation, i.e., “adopting a regulation that covered
the same space as a patent applicaﬁon;” or (2) no regulation. CARB had many more options than
that. That is what the remaining scenarios described above demonstraté. If Unocal did not

commit fraud, and if it were not an option to adopt fhe EPA Regulations (i.e., no regulation), then

CARB would have chosen not to regulate T50, to modify the caps, or other specifications such as
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RVP. This is what is described in Scenario No. 4, above. See Resp. to First Set at p. 4 (“CARB
could have regulated gasoline composmon but without including T50 . CARB could have
adopted regulations with higher flat limits and caps for T50 and/or other paxameters ™); Resp. .to

. Second Set at p. 3 (“CARB would have adopted regulations with higher flat limits and caps for
T50 and/or other parameters. Among the potential modiﬁcatioﬁs would have been to rqise the |
T50 flat limit and/or to raise the olefin flat and cap hrmt Tn addition, given the relationship
between T50 and T90, CARB may have also relaxed the caps and flat limits for T90. Other
parameters, such as sulfur, could have ‘been more tightly regulated as well in order to achieve
eoﬁivalent' or similar emissions reductions. In any case, CARB would not have ]mowingly
adopted any fegulaﬁon that gave Unocal the power to raise its rivals’ costs . . . [or] CARB would
have modified the Reid Vapor Pressure parameters to allow refiners to increase these levels
above 7.5 pst.”). |

In addition, rather than simply allowing the industry to be locked 1 i, if the EPA

Regulations were not an option, CARB could have been a conduit for dialogue among the
industry. For e};ample, if Unocal had informed CARB of its patent, CARB would have the
leverage to limit Unocal’s market power. Therefore, CARB could have requeéted that Unocal
dedicate its patent to the public, as ARCO did. CARB also could have requested Unocal to enter +
into a covenant not to sue to ensure a smooth roll-out of the RFG regulations. CARB also could
have facﬂitated licensing negoﬁafions or obtained a commitment from Unocal as to the precise
royalty rate that would be charged so as to assess the cost—effectlveness of its regulatlons These
are part and parcel of Scenario No. 5, above. See Resp. to First Set at Pp- 7-8 (¢ ‘Had CARB -

known of Unocal’s proprietary rights, CARB would not have permitted to the regulation to
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become a law that would subject California consumers to Uﬁocal’s monopoly. As aresult, -
CARB could have taken the following action: (i) requested that Unocal dedicate its patent rights
to the public; (it) reqﬁes‘c that Unocal enter into a covenant not to sue; (iii) enter into diséussions
with Unocal and other refiners to assist in aiding éoming to terms of licensing agreements; or
(iv) obtain cbmmitments from Unocal of a reasonable, non—discrimjnatory royalty amount
determined before the industry had become “locked in” to the regulations and/ or before the
regulatlons went into effect.”); Resp to Second Set at p. 3 (“CARB would have adopted the
same or similar regulations that it ended up adopting, if Unocal had dedlcated its technology to
the public as it had stated in its Angust 27, 1991 letter.”).

Mr. Venturini’s testimony does not coniradict, let alone.“repudiate?” any of these
possibj]iﬁes. Mr. Venturini’s testimony is that it is difficult to process all of ﬂ;e different
- possibilities:
You know, it's really difficult to speculate where we would have gone, what

discussions, what would have occurred, but 1 think the critical thing is that there
wouldn't have been this -- this re gulation.

Venturini Dep. 515:21-25.

| 'Unocal never asked Mr. Venturini the question of what CARB would have done if having no
regulation was not an option. Unocal also chose not to ask a;ny questions of former CARB

. Executive Officer Mlchael P. Kenny on these points, despite the fact that Mr. Kenny was
designated and prepared to speak regardmg the topics at issue in its motion. Kenny Dep. 6:17-

7:6, 140:13-23." Unocal cites to no testimony excluding these optlons and, as such, Unocal’s

m Kenny Dep. Attached as Appendix 10.
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position is untenable.

Unocal strains to find support for its position in Mr. Venﬁﬁni’s testimony that CARB |
did not consider fhe patent while deliberating on the Phase 3 RFG regulations. Unocal suggests
that uncertainty regarding the scope of the Unocal pafent app;lication would have precluded any
attempt to modify the regulations. Resp. Mot. at 10-11. The citaﬁﬁns to Mr. Venturini’s
deposition do not support Unocal’s position. Contrary to Unocal’s assertion (Respondent’s Mot.
at 10), Mr. Venturini never testified that ‘;the uncertainty associated with the scope of Uno.cal’s
patent was too great for the patent to be meaningfully analyzed in its Phase 3” fact—ﬁnding and
rulemaking process. In fact, nowhere was Mr, Venturini ever asked, and nowhefe did he testify,
about his assessment regarding the scope of the patent. What Mr. Venturini actually testified was
that “we believed that there were concerns with the validity of the patent” during the Phase 3
fact-finding and rulemaking. Venturini Dep 403:11-19.

That CARB did not design its Phase 3 regulanons w1th an eye towards Unocal’s patent is
best understood in light of the fact that those knowledgeable about the reﬁmng mdush'y n
Callforma including CARB and Unocal, had recognized that CARB and the refiners were locked
into the CARB regulations. Indeed, Unocal itself argued that this lock-in justified its demand for
a royalty rate of 5.75 cents per gallon. Speciﬂca]ly, as to just one of the five Unocal patents,
Unocal’s damages expert, David Teece, testi.ﬁedlthat complying with the regulations But

avoiding Ugocal’s 393 patent cl@é Was not “an economicaﬂly viable alternative” for the

refiners for significant volumes of reformulated gasoline. Arco v. Unocal, Trial Transcript

(Teece Testimony) 5637:17-19 (*Irial Transcript”™).? Dr. Teece testified in this regard that

12 Arco v. Unocal Trial Transcript (Teece Testimony) Attached as Appendix 11.
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“[{]t's very difficult to get inside the CARB specs, and even more difficult to be inside. the CARB
specs and outside the "393 patent.” Id. Dr. Teece providéd clear testimony during the private
patent trial that the reason for this was because refiners had been 1ockéd into the regulations:
“IRefiners] have made billions of dollars of up grades, but they haven't taken into account the fact
that the '393 patent is out there. So they are stuck, and they're going to have to take the license.”
Trial Transcript 5723-24. On the other hand, had CARB been faced with the patent in the early
19905, before everyone was locked-in, the cost of avbiding the patent would have been
significantly lower. |

III. Unocal’s Motion Is A Disguised Motion for Sﬁmmary Decision That Should Be
Denied

Respondent has chosen to style what is in essence a Moﬁon for Partial Summary Decision
as a disco%ery dispute. This approach is both substantively and procedurally flawed.

Basgd on the foregoing, it 1s clear that there is a dispute between Complaint Counsel and
Unocal as to whether Complaint Counsel’s answers are “materially incorrect.” Commission case
law clearly stateé that, where a Court must decide a disputed issue of fact prior to trial, “q court
must accept the non-movant's evidence as true . .. A court must also draw all reasonable
inferences in favor of the non-movant and may not make credibility determinations or weigh the
evidence.” In tﬁe Matter of Rambus Inc., Docket No. A9302, Order Denying Respondént's Mgﬁon
for Summary Decision, 2003 WL 21008620 (April 14, 2003) (Mc‘Gﬁjre, Chief ALlJL) (citations

omitted).® Thus, before ruling that Complaint Counsel’s theories are materially incorrect, the

B Unocal has provided this Tribunal with no case law that sets forth the standards or

burdens a party faces when it seeks to compel its opponent to amend the opponent’s interrogatory
answers because the moving party contends that the answers are incorrect. Indeed, Complaint
Counsel has searched and found no case where a Court actually compelled a party to amend an

-16-



Tribunal must consider all evidence and construe every inference in favor of Complaint Counsel.
Under such a standard, it is plain that Unocal is not entitled to the relief it seeks. '

The cases cited by Respondents do not support their position. In one case, Complaint
Counsel had answered interrogﬁtoﬁes with qualifying language that implied that there was |
information being withheld. Thé Court ordered that arny such information be supplied within
seven (7) days (not the three days demanded b;r Respondent). In the Matter of MSC. Soﬁwdre

‘ Corp.o‘razion, Docket No. 9299, Order on Respondent MSC.SoftWa:re Corporation’s Motion to
Compel Responses to Written Discovery , 2002 WL 31433929 (February 21,2002) (Cﬁappeﬂ,
AL.J) atp.2. Inthe other case cited by Unocal, Complaint Counsel was ordered to supplement
its responses to contention interrogatories within six weeks of the Order. The Court made no
finding that Complaint Counsel’ s interrogatories were “incorrect.” In the Matter of Hoéschst
Marion Roussel, Inc., et al., Docket No. 9293, Order on Respondenf Andrx’s Motion to Compél
Complaint Counsel to Respond to Tnterrogatories, 2000 FV.T.C. Lexis 133 (August 18, 2000).

Needless to say, the record in this case is far from complete. Unocal has taken two
depositions of CARB witnesses, but has itself scheduled four more CARB witnesses™ and no
fewer than eight additional witnesses. In édditioﬁ, Respondent contends that expert discovery

will play a keyrole in determinj;ug the validity of Complaint Counsel’s “theories.” Complaint

interrogatory because its opponent insisted the answer was “materially incorrect” (as opposed to
‘incomplete).
14 Tt should be noted that Unocal issued subpoenas signed by the Secretary’s Office
to these four witnesses, without seeking the permission of the Tribunal as required by Rule 3.36.
Attached as Appendix 12, supra. Complaint Counsel has no objection to the taking of these
depositions, and the California Attornsy General’s Office has agreed to make these witnesses
available. Nonetheless, the flouting of the rules in this manner should not be tolerated.

-17-



Counsel’s expert reports are not due for two more months, and Complaint Counsel should be
allowed to have its experts speak on these issues. A host of cases hold that the entry of summary
adjudication 1s inappropriate when — as in this case — discovery on issues relevant to the motion
seeking summary disposition are not complete. E.g., Snook v. Trust Co. of Georgia Bank of
Savannah, N.A., 859 F.2d 865, 870 (11" Cir. 1988) (“This court has often noted that summary
judgment should not be granted until the party opposing the motion has had an adequate
opportunity for discovery.”); Tarleton v. Meharry Medical College, 717 F.2d 1523, 1535 (6th
Cir. 1983) (“[sJummary judgment should not ordinarily be granted before discovery has been
completed.”); Fernandez v. Bankers Nat. Life Ins. Co., 906 F.2d 559, 570 (11® Cir. 1990) (“This
court previously has reviewed the Supreme Court’s direction for ruling on summary judgment
motions found in [the Supreme Court cases] Celotex, Anderson and Matsushita and concluded
that the common denominator of those cases is ‘that summary judgment may only be decided

23y

upon an adequate record.’”’) (citations omitted).

IV. Conclusion

For the foregoing reasons, Respondent’s motion should be denied.

pe tfully Sub ﬁe?,]
il

7. Robert Robertson
Chong S. Park
John Roberti

Peggy D. Bayer
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fair to say that is the definition that you used?

A. Basically.

Q. Do you believe that that has to be
intentional on -- on the part of the person who 1is
defrauding?

A, T think that that bears into it.

Q. Okay. And when you say "engagiﬁg in
deception," do you mean something different there
than lying or misrepresenting?

A, What I mean by deception is
misrepresentation, deceiving, hood-winking, pulling
the wool over the eyes, telling half of the story,
part of the story, not giving the full picture.

0. Do you think that it is misrepresentation;

then, 1if someone doesn't rell all facts?

A. Yes.
Q. And so in terms of the misrepresentation
that -- that you're here to discuss, it's all of

those various matters that you described, deceiving,
hood-winking, pulling the wool over the eyes, telling
half of the story or part of the story, not giving
the full picture.

A. Correct.

Q. Using that understanding, then, sir, would
you tell me what are the facts which evidence or
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reflect that Unocal committed fraud upon the
Ccalifornia Air Resources Board or its staff before
the addption of the CARB Phase 2 rulemaking.

MR. GOLDMAN: Calls for a narrative, but

answer. |

A. Okay. Well I -- I think I can answer
initially fairly briefly. I think the core of the --
the deception, the -- the fraud, if you will, was
Unocal's failure to inform us in mid-1991 that they
had a patent pending on -- 6n gasoline, and provided
us with -- with information and data, encouraged us
to use this information. They subsequently made this
information -- represented to us that it was in'the
public domain, it was available, there were no
springs attached to thig information. We relied upon
that information. We subsequently adopted
regulations, and for three and a half years engaged
in numerous activities to make Phase 2 gasoline
happen in California, numerous meetings, NuUMerous
discussions with all the -- all the parties,
particularly Unocal, which was extremely active.
Throughout all of this period they never once
mentioned to us about the patent, and then in early

1995 we find out that they have a -- a patent. And,
vou know, the fact that -- learning of the patent was
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extremely disruptive in our -- in our organization;
we were all just shocked, panicked. It -- you know,
it's very hard to describe the -- the emotions
that -- that went on, there was hurt, there was
anger. You know, why didn't they tell us this? This
had a material effect on our action, and quite
frankly we as an organization felt we had been used,
our regulatory process had been used, and it was not
pleasant.

Q. Now my question asked for the fraud that
would have occurred before the regulations, and given
your answer, I just want to make sure: Is the
description that you just provided, is that the fraud
as you understand it that occurred on -- on CARB or
its staff before, during, or after the passage cf the
regulations?

A. Yeah. As I -- as I said, the basic fraud
occurred by not disclosing to us the fact that they
had sought a patent and that they were going to
basically require licensing for anyone that made
fuels that infringed on.that patent, and that had
a -- and that fact would have had a material effect
on what the ARB had done in terms of its Phase 2

regulations. So by not disclosing that, we feel
that, yeah, was deceitful, was misrepresentation and
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review the information to see if they, too, felt that
this was a credible study and we can rely upon the
results and people could rely upon this information
to basically make gasoline.

So to make a long story short, in some
discussions that occurred with Unocal, they were very
interested in the predictive model and we had
committed -- we saw the benefits of preparing a
predictive model. 5o basically what that letter
iﬁdicated, because of our commitment to developing a
predictive model, we received a letter in August, I
believe it was August 27th of 1991, in which Unocal
basically told us that this information is now -
publicly available, it's in the sunshine and we could
share it with anybody, and from our perspective
looking at the letter, it's ours to do with that as
we wished and there were basically no strings
attached to this information. And as a result we did
share it. We incorporated a T50 specification in our
regulation. We used their information to help
develop the predictive model. In fact, you know, we
referenced the -- the presentation material in our
staff report; it's part of the record of the hearing.

We used some of the charts in our staff report and
technical support document to support the T50
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Q.

All right.

some of the things --

A.
Q. -- that you testified about.
First of all, who was at this meeting
between Unocal and the CARB staff in -- I believe you

Sure.

gaid June of 19917

A.

Q.

A.
me --
‘there,

June of 1991.

Ckay.

Who was there?

I'm not sure I remember everybody.

I was there,

Bob Fletcher. There may -- there were

probably others from the staff I'm just not

I just need what you can do --

-- under oath, the very best, sir.

remembering.
Q
A. Okay.
Q.
A. Ckay.
Q.

you to tell me --
A.

0.
A,

I don't want you to speculate.

Ckay.

That's what I'm doing.

-- who was there.

Ckay.

Dean, myself, Bob Fletcher.

27

Let's go back and follow up on

Let

I'm sure Dean Simeroth was

I just want

I'1l



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
25

45

A. No, no specific recollection of a
discussion.
Q. Okay.

A. But I can say I'm pretty certain I did, but
no specific recollections. |

Q. Do you have any understanding of any action
they took based on that letter?

A. Yeah.

Q. What did they do?

A. Oh, we basically used thig letter as basis
to go ahead and propose a T50 specification which
ultimately went into our regulation, was adopted, and
to use the information in our predictive model, and
we shared all of that with everybody.

Q. Looking at this letter, sir, Resgpondent's
Exhibit 3, it first says in the re line there,

npublic Availability of Unocal Research Data;"'

correct?
A. Correct.
Q. In fact, sir, does this document use the

word "equations" anywhere?
A. Well let me take a minute to --
MR. ROBERTSON: Just objection, form,

misleading.
A. And the guestion again was?
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information or the words that were used; right?

A. That's correct.

Q. Okay. Did you ever ask any member of the
o0il industry prior to the 1991 regulations whether
they had any patents or pending patents that could
impact on the regulations?

A. T don't recall specifically asking a
company about patents.

Q. Did you ever do that prioxr to the 19%4
predictive model being put into place?

A. No. It's -- it's not our practice as a
routine matter of business to ask pedple whether om
not they have a patent. We rely on the people that
we deal with,'that we regulate, to share with us all
the information that's pertinent to a regulation
we're considering.

Q. Since 1994 have you ever asked anyone if
they have any patents or pending applications --
pending patent applications that could impact your
regulations? |

A. No. Once again, as -- as 1 gsald, we expect
people to advise us.

Q. You expect people to advise you what, to

tell them about pending patent applications?
A. If we would --
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We expect people to tell us of anything
that would have a significant impact on a regulation
that we're considering. And if someone had a patent,
and the fact of having that patent -- or & patent
pending, and that the fact of havingra patent pending
and, if it were granted, that it was going to be, I
guess, enforced or there would be licensing fees
associated with that, we would have expected that
company to tell us.
0. Has anyone ever told you about a pending
patent application as part of your regulations?
A. Actually I recall Unocal in another
regulatory matter informing us of a patent -- pending

patent application.

Q. Reiated to diesel?

A. No, it was related to deposit-control
additives.

Q. And when was this?

A. Well let's see, the board considered that

in 1990, so it would have to have been before then.
Q. And what did they disclose to you?
A. That they had a --
As I recall they basically informed us --

gave us their perspective on what we were developing
as an additive regulation and I believe some work
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that they were doing or had done, and they informed

us at that time that they had a patent pending

application.
0. And who was that?
A. Tt wag Unocal. I don't recall the people

that were at the meeting.

Q. Who from staff heaﬁd this then?

A. Oh, I'd have to go back to see if I can
recall who was at the meeting. I -- I may have been
at the meeting, I just don't -- don't recall at this
point.

Q Was this in some written document --

A Yes.

Q. -- or oral?

A Yes.

0 Do you have that document?

A, I can go back and check. I don't have it
right here. I can go back and see.

Q. And do you understand‘—— what were --

Can you tell me, what were the
circumstances of the deposit-control additive
regulation, what -- what was going on there?

A. Well it was part of our Phase 1 regulation.

As part of that proposal we were incorporating
specifications for deposit-control additives for
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reductions in order to do your cost-effectiveness

analysis.

A. Yes.

Q. and you did two things there. You looked
at -- you used the Auto/0il regressibn analysis;
correct? |

A, Correct.

Q. That did not have a TS50 term in it; did it?

A. No. |

Q. and the second thing you did was to use

ARCO test fuels and a CARB/GM study and a Ford study;

correct?

A. Thoge I'd have to refresh my memory OCI.

Q. Okay. You know what, when we get to the
documents --

A. Sure.

Q. -- we'll --

A. Go through those.

Q. Right now as we sit, you don't remember‘

whether you used Unocal at all for determining cost

effectiveness.
A. T don't recall specifically.
Q. Okay.
A. I know we relied on the Unocal information

for the TS50 specification.
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of the Phase 3 regulations?

A. No.

Q. Okay.

A. Can I explain --

Q. With the -- with the finding of

infringement and a royalty amount, you didn't
consider it. Why?

A. Basically because it was still in our view
in a state of flux; there was continuing litigatioﬂ
and -- and issues.

Q. When you said it's in a staté of flux, in
fact CARB took the position that the patent was not
valid; didn't they?

A. Yeah, we -- we believed that there were
concerns with the validity of the patent.

Q. Right. In fact you came to testify in
connection with the refiners as a witness tO convince
the jury that the patent was not valid; didn't you?

A. Yes.

0. Aand CARB itself, through its counsel,
including outside counsel, took positions before the
United States Supreme Court attempting to convince
them to hold the patent invalid; correct?

MR. ROBERTSON: Objection, foundation.
Q. Correct?
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EPA regulations.

A. That is correct. That's what we said in
the absence of the knowledge that Unocal had a
patent.

Q. What yoﬁ said is that the EPA regulations
will not get the benefits that your RFG 2 benefits
would achieve; righté

A, Oh, that -- that is correct.

0. You would have accepted dirtier air rather

than accept a patent that you had not seen as a cost;

ig that --
A. What we would have --
Q. I'm sorry. Can you answer that?
A. Let me finish. Yes. What we would have

done is we had -- would have had to look elsewhere
for the emission reductions needed to achieve our air
quality goals.

Q. Well my question right now, though, is in
reference to your comment that you would have gone to
the EPA regulations, and I've just showed you a
statement by your agency as to why those regulatiohs
were rejected, so I'm asking you: Given your
statement there, you're saying that EPA will not

clean up the air as much as California's Clean Air
Act requires; right?
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at that point in time, and so just in order to
clarify let me suggest to you that if Unocal said
we're not going to discuss licensing, we don't even
have any claims allowed, the patent hasn't issued,
just to -- for you to understand why they might not
discuss licensing, okay, so here they've given you
the patent application to review and they said YOu
can share it with others but we -- we're not going to
discuss licensing. Okay. What would CARB have done?

_MR. ROBERTSON: Just'objection to the
extent it's an incomplete hypothetical.

A. You know, you can speculate about this, you
can speculate about that, you can speculate about
what if and this: The one thing that is certain,
that if Unocal had disclosed to us that they had a
patent that had been applied for -- and by the way,
there were other patents that were applied for, and
in 1995 when they met with us and discussed the first
patent they didn't tell us there were other patents
in the -- in the process. So I'm very comfortable,
once again, in saying if they had told us there is a
patent applied for, there would not have been a
regulation in 1991.

Q. and just to make clear the hypothetical
that I'm talking about right now, if Unocal would
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have disclosed the application and allowed you to
show it to others but would not discuss licensing,
you're saying there would not have been a regulation
in 1991; right?

A. There would not --
If they had disclosed to us there is a
patent, there would not have been a regulation. You
can talk about all sorts of hypotheticals and what

if's and you get into speculation real fast.

Q. What would have happened in '927
A. What, i1f they discldsed to us in '927
Q. Under the same hypothetical, if they would

have disclosed to you --

You said there wouldn't be a regulation in
191. What would CARB staff have done, never adopted
a regulation? Or would they have gone to EPA's? Is
that your --

A. Well EPA would have happened automatically
because it's a federal law. The only option we would
have had was extend EPA statewide. I --

You know, it's really difficult to
speculate where we would have gone, what discussions,
what would have occurred, but I think the critical

thing is that there wouldn't have been this -- this
regulatiomn.
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0. Just because of a pending patent
application.

A. Absolutely.

Q. You would have assumed that it was valid
even if it was still pending.

A. Well we don't know if it's going to be
valid or not, but we would not have done the
regulation. We would not have taken that risk that
we were adopting a regulation that covered the same
space as a patent application and by doing that would
have provided one company with -- with an extreme
opportunity to -- an extreme opportunity to increase
their profits and jeopardize the recovery of other --
the cost to other refineries and also impose that
cost on the consumers of California.

Q. You said you would have not taken the risk
that you were adopting a regulation that covered the
same space as the patent application. Does that mean
you would have looked at the patent application to
its broadest claim and said whatever that broadest
claim is, we can't adopt a regulation within it?

At what time?
In 1991, in 1992, in 1993 or in 1994.

By the time we heard about the patent --
Okay, you're -- I'm SOIrTy.

o 0 >
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testing of a hundred vehicles at a million dollars,
you get to use the fuel for seven years, the cost
would be .02 cents per gallon; right?

A. Yes.

0. And the characteriéation then is that this
figure should be minor compared to the financial
benefit of producing gasoline to alternative
standards which is apt to be measured in pennies per
gallon. Do you see‘that?

A. Yes.

Q. I had promised you that 1 would get that

back to you, --

A. Okay.
Q. -- gso I wanted to make reference Lo it.
A, Yeah. I have to say a million-dollar test

program is not an inexpensive program.

Q. No. But your staff translated it to .02
cents a gallon; is that right?

A, That's correct.

MR. BEEHLER: You know what, I could starﬁ
on the topic four, but it's 10 to 5:00, and I will
finish with you, so why don't we break for the day.

THE WITNESS: That works.

MR. BEEHLER: Thank you.
MR. GOLDMAN: Tomorrow at 9:00.

¢
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(Deposition recessed.)
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CERTIFICATE

I, Richard G. Stirewalt, hereby . certify
that I am qﬁalified as a verbatim shorthand reporter,
that I took in stenographic shorthand the deposition
of PETER D. VENTURINI at the time and place
aforesaid, and that the foregoing transcript is a
true and correct, full and complete transcription of
said shorthand notes, to the best of my ability.

Dated at Minneapolis, Minnesota, this 16th
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couple points. I'm trYing to get my mind going here.

Q. Had you been aware during the process of
promulgating the Phase 2 specifications that Unocal
had a patent application pending that covered
gasolines with certain of the properties that you
were considering regulating, would that knowledge
have been relevant to your ultimate considerations
and proposals regarding the Phase 2 specifications?

A. Had we been aware in what timeframe? At

any time frame? I'm --

Q. Sure.

A. I'm not clear.

Q. During -- let me ask you again.

A. Sure.

Q. Had you been aware during the process of

promulgating the Phase 2 --

A. Ckay.

Q. -- specifications that Unocal had a patent
application pending that covered gasoline with
certain of the properties‘that you were consideriﬁg
regulating, would that knowledge have been relevant
to your ultimate considerations and proposals
regarding the Phase 2 gpecifications?

MR. PARK: Objection, form, vague as to
time.
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A. I think I -- I addressed this gquestion
yesterday and I indicated yesterday -- and my
response is the same today -- that if we had been

informed that Unocal had a patent that was applied
for, that we would not have taken thé propoéed
regulation to the board in November of 1991.

Q. So the guestion that I aéked you, does that
require you to speculate?

MR. PARK: Objection, form.

A. I'm not speculating. As I gaid yesterday,
I don't have to speculate at all on the fact that we
would not have taken the regulation to the board.
I'm very confident that that's the action that we
would have taken. |

Q. Would you pick up your deposition, sir, and
turn to page 145, and if you would look at page 145
beginning at line nine, did you give the following
answer to the following guestion:

"Now, had you been aware during the
process of promulgating the Phase 2 fuel
specifications that Unocal had a patent application
pending that covered gasoline with certain of the
properties that you were considering regulating,

would that knowledge have been relevant to your
ultimate considerations and proposals regarding the
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Phase 2 specifications?"

I object. And then the answer, your
answer:

"It would require me to speculate.
However, I feel comfortable in saying that had I
known, I would have taken it in consideration and
would have asked my staff to take it into
consideration what -- basically ask ourselves the
question what do we do now."

Is that the answer you gave?

MR. PARK: Objection, form, and misleading.

A. That's absolutely the answer I gave, and
basically --

Q. That's the only gquestion I had.

A. Well I -- I think I -- I need to complete

that because I don't want my answer to be

misinterpreted.

Q. Okay. Let me -- let me get an answer TO
the guestion and then I will -- T will follow up with
you.

MR. PARK: Objectiom.
Q. Is that the answer you gave?
MR. PARK: Objection. You've cut the

witness off. Allow the witness to answer his
gquestion first before you interpose another guestion,
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counsel.
Q. Is that the answer youmgave?
MR. DARK: Objection, form. Allow the
witness to answer the guestion first. Object -- same

objectiéns, form, misleading. And you have omitted
the substance of your objection, counsel, from the
transcript.

A.. I'm more than happy to answer the question,
but I need to answer it - you need to allow me to
answer it so it}s not misconstrued.

Q. gir, let -- let me -- let me just go
through this again. It's clear to me you want to say
something more, but I'm entitled to an answer to this
question first. I will then follow up with yéu.

Is that the answer you gave in your 1996
deposition?

MR. PARK: Objection, asked and answered.
Same objections, form, misleading.

A. I think the same --

I'm more than happy to answer your
question, but to make sure my answer ig not
misconstrued I have to say more than just "yes" or
"no."

Q. Can you answer the guestion, "yes" oOr "no, "
whether those are the words that you used and
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testified to in your deposition in response to that
question?

MR. PARK: Objectiomn, argumentative.

A. T think I've -- I've -- I've regponded to
your gquestion. I am more than pleased to answer your
question, Mr. Beehler, but it wouldn't be truthful of
me to just say "yes" or "no," and I don't want my
answer to be misconstrued.

Q. Now then let's move om.

We've been discussing various reasons
through this deposition for the proposals and the
board's adoption of the various regulations, and I
just want to direct your attention now to occurred --
to what occurred just before‘and during the 1991
meeting where -- where the regulations were adopted.
So to provide a little bit of context, permit me,
please, to just ask a couple of background gquestions.

A. Certainly.

MR. PARK: Well I want to interpose an
objection. I don't believe the witness actually
provided an answer that he was going to provide
before you cut him off, counsel.

Q. CARB had initially estimated the cost of

the Phase 2 regulations at 14 to 20 cents per gallon
at the retail level, if you included the fuel
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witness's testimony, lacks foundatiomn, calls for

speculation.
A. Yes, we should have been informed. -
Q. What if anything would CARB have done if it

had been informed of this development in 199527
MR. BEEHLER: Objection. Based on the

witness's testimony, lacks foundation, calls for

speculation.
A. . We would not have finalized the regulation.
Q. Do you know at what point in time, if any,

that it became too late‘for CARB to rescind or revoke
the Phase 2 regulations?

MR. BEEHLER: Objection, calls for
speculation, lacks foundation.

A, That probably would have been the late --

By late 1993 we were locked in.

Q. Mr. Venturini, do you recall earlier today
that Mr. Beehler asked you some gquestions concerning
your deposition testimony in the prior private
litigation? ﬁo you recall that, sir?

A. Yes, I do.

Q. 1'd like to refer you to the portion of the

deposition transcript that he guestioned you about.

T'd like to refer you to page 145 of your prior
deposition transcript, Volume I, dated June 18th,
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1996. Do you see page 145, sir?

A. Yes, I do.

0. As I recall, Mr. Beehler asked you whether
or not the guestion and answer that you had stated on
page 145 starting at line nine and ending at line 24
was in fact your testimony during your prior
deposition. Do you recall that?

A. Yes.

Q. As I recall you answered that, ves, it was
your testimony; is that correct?

a. That is correct.

Q. T believe that you indicated in response to
Mr. Beehler's questioning that you wanted to complete
your answer. Would that be fair?

MR. BEEHLER: Objection, misleading.

A. Well that is correct.

Q. Would you like to complete your answer now?
A. Yes, I would.

Q. Please do so.

A. Basically what -- what my testimony at that

time described is a process, and what I wanted to
explain to Mr. Beehler ig that I'm very comfortable
in saying the result of that process would have been

we would not have gone forward with the regulation.
MR. PARK: Thank you. I have no further
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SUMMARY ;

The following is a proposal to conduct a joint research effort between Unocal
and General Motors to devslop very low emission automobiles. The purpose of this
effort is to develop a fuel/emission system that will allow automobiles to meet
future emission requirements without a drastic change in fuel or engine design.

In this effort we will study the jnteraction between fuel components and
state-of-the-art emission control systems. To support this effort we will need
to dedicate scientists, part time to the project and supply the effort with
experimental fuels. ’ '
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The major benefit to Unocal would be that we can continue to sell petraleum
based fuels versus switching to the sale of alternative fuels like methanol to
meet future emissjon requirements. Further, we may be able to patent unique

gasoline blends discovered during this research that would enable us to make
profits from other oil companies Jegislated to use our formulas. Profits as
high as $1 billion per year might be realized. Finally, if we expand this

effort to include refining research, new and profitable refining technology
could be developed.

The drawback to this joint research effort is that all resuits would be public
and would be available for government agencies to use to implicate components

of ‘gasoline as polluting. This. may cause these agencies to legislate new
1imitations on how we refine our product.

DISCUSSTON;

Recently we have had discussions with staff from the Ganeral Motors Research
Laboratories on the feasibility of producing a very low emissions gasoline
powered automobile. It became clear during these discussions that to produce
a very low emissions spark ignition engine both the cataiyst and fuel may need
to be modified. From these discussions a proposal was made to injtiate a joint
research project between General Motors and Unocal to study the interaction
between fuel and catalytic converters for very low emissions. 1t is our opinion
that participation in this joint effort would be in Unocal’s best interest.

The proposed joint research effort would included Unocal supplying scientists
part time for approximately a year, pure refinery strsams, pure components, and
selected blends of these pure materials. General Motors would test our products
in current and state-of-the-art emission systems. The results would be jointly
evajuated, followed with a paper documenting our findings.

The benefit of this joint study to Unocal would be two fold. First, it would
allow us to continue to produce petroleum based gasolines in the future that

would compete in the marketplace with alternative fuels 1ike methanol. Second,
it would 21low Unocal to be the first to develop a low emission petroleum based
fuel which could allow us to patent these products and force all other gasoline
marketers to license our techmology. If all gasoline produced currently in the
United States were made via a Unocal formulation, under a 1icensing agreement

that netted $.0001 per gallon of gasoline sold, Unocal would realize $1 billion
per year in revenue. ‘

Another benefit that could come from a joint effort with General Motors would
be the development of new refinery processes from our refinery group.
Presumably, in our research with General Motors we will find that only certain
refinery streams are desirable for blending in gasciine. We also suspect that
some new types of refinery streams will become important to refining gasoline.
This will cause a major change in the way we currently refine our product.

Change is opportunity. Our refining research group could know what future
gasoline blends will be before the rest of the catalyst community. Unocal will
be able to get a jump on the competition to produce any new refinery technology.
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| CONFIDENTIAL U 0001725

TIGHLY CONFIDENTIAL » U0001725

CX493-002




PRCD-89-09M 3

Prompt development of new refinery tachnology would ailow Unocal to have the
only refinery technology able to meet the demands of the new gasoline blends.

The downside to a joint General Motors/Urocal research effort studying the

effect of fuel/catalyst performance on emissions is that gasoline or components
of gasoline will be implicated as contributing to pellution. In any type of
joint research project General Motors will insist that the results become public.
Thus, if the testing goes as we suspect, certain refinery streams will show a
high tendency towards forming emissions. The EPA or other government agencies
may find these results evidence for banning the use of certain components in our

Michae]l C. Croudace
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Premium Compositions

Average Results For 9 RVP Season

Produter

8FR

LAR

ARCO+ - South
North

BP Oil*- North

Chevron* - South
North

Exxon* - South
North

Mobil* ~ South

Shell - South
North

Texaco+ - South

RVP

PSi
B.4
8.4

8.2 (7.9)
8.4

8.0

8.4 (8.0}
8.5

® o

8.6 1)
8.4 .0)

@ oo ®
M O O

Olefin
Vol %
0-1
8-10

g-10 {12.3)
5-10 (7.9)

8-9 (8.3)

5-14 {8.8)
B-16 (13.3)

4-8 (B.B)
6-13 (9.0)

1-6 (3.4)

5-14 (13.6)
3-8 (5.3)

3-18 (7.8)

+ Averages Based On SWRI Survey

x

-:!:.Iv.'ﬂ.""
IR “q N'-xélk.‘

T/60
*F
227-287
224-230

228
230

221

226 (204)
224

234
224

226

224
227

236
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Regular Grade - 87 - 9.0 RVP Season
A Comparison of PFI to (All) Vehicles.

Blend co NOx HG
gm./mile gm./mile gm./mile
Auto/Oil Ind. Ave. 2.79 483 265
(4.57) (.807) (.429)
Unocal Average 2,58 469 231
(4.17) (.780) (.383)
Calif. Summer 281 473 258
Weighted Ave. (4.44) {.800) (.413)
‘Unocal Low Emis. 2.57 459 .241
7.6 RVP/ 10% Olef. (4.44) (.751) (.409)
205'F T/60
Unocal Low Emis. 249 400 215
7.5 RVP/ 0% Olef. (4.25) (.709) (.348)
205°F T/50 ,
Unocal Low Emis. 2,17 ' 400 163
7.5 RVP/ 0% Olef. (3.68) (,.681) (.306)
180" F T/50
Reduction From 22% 17% . 39%
Ind. Ave. (19%) (16%) (29%)
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Regular Compositions

Average Results For 9 RVP Season

Producer RVP Olefin T/80
PSI Vol % *F

SFR 8.4 0-1 2008
LAR 8.4 5-8 201
ARCO* - South 8.5 8-14 (15+) 217

North 8.5 2-12 (7.0} 2186
BP Qil* MNorth 8.4 8-9 (8.4) 213
Chevron* South 8.6 6-15 (6.4) 215

North 8.8 8-14 (10.8) 213
Exxon* - South 8.8 5-15 (15+) 215

Nerth 8.4 g8-15 (14) 208
Mobilr - South 8.5 (8.0) 4-13 (11.8) 221
Shell* - South 8.1 g-15 (15+) 220

North 8.3 12->15 (16+) 218
Texaco*- South 8.3 3->15 (14.8) 217
+ Averages Based On SWRI Survey
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To: J. W, Miller Memo: PROD-90-113M

From: Michaei C. Croudace Date: December 11, 1990
Peter J. Jessup

Department: Products, Processes & Project: 720-17350
Materinls Research

Subject: Discussions Of Unocal’s Regression Supervisor: J. W. Miller
Of The Auto/Oil Data With A/O Before '
December 17, 1990

ecs Library (2)
Patent
8. K. Alley
Dennis Lamb, 911 Building
Dave Plumbiey, 911 Building

SUMMARY

It would be in the best interest of Unocal to input into and help shape regulations made by the EPA
and the CARB by December 17, 1990, or we will be stuck with a costly and unnecessary T90
specification for our gasolines. We propose showing the Auto/Oil analysis committee our analysis
of their data which concludes that drivability index (DI), not T90, is the key variable influencing CO
and HC exhaust emissions. Regulations based on drivability index will leave the door open for
Unocal to use our results from the 5/14 project, that is, that TS0 is the true key variable for exhaust
CO and HC emissions reductions. This would also keep our NOx knowledge under wraps for the
moment.

Setting a regulation based on driveability index rather than T90 leaves the door open for other oil
companies to use our gasoline formulas through licensing agreements. Potential royalties from such
agreements are as high as $114,000,000/year (30.001/gallon) in the United States alone. This is far
more than could gained from any other competitive advantage. To this end we have applied for a
patent based on the 5/14 results, and have a good chance of getting it.

We must make a presentation to the Auto/Oil analysis committee by December 17, 1990, which is
when the Auto/Cil committees are scheduled to release to the CARB and the EPA their mistaken
analysis of the data that implicates T90's importance. Once the results are presented it will be 2 long
uphill struggle to convince the regulatory bodies that the results are in error.

. mr;aHi-.‘e"m \ '
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BACKGROUND

On December 6, 1990, we traveled to San Francisco to attend the Auto/Oil meeting on use of the
AJO block 1 Working Data Set for current cars. It was made clear to all those attending that,
although the data from block 1 was freely distributed to the members of A/O, only the equations and
conclusions developed by the analysis committee of A/O would be allowed to be published. This
means that the EPA and the CARB will faisely believe that T90 ASTM D-86 Distillation is the main
gasoline property influencing CO and HC exhaust emissions. Once these two regulatory agencies see
this data (scheduled disclosure is December 17, 1990} they have said that they will regulate based on

- the results. Thus, if Unocal does not intercede we could be stuck with a costly T90 specification for
our product or a lengthy and costly certification process.

Our regression analysis on the AJO data, shown in the first six attached tables, shows that, as was
indicated by the 5/14 work, TS0 is the main factor influencing CO and HC emissions. A strong RVP
effect on NOx (seen in 5/14 data) was not seen in the A/O data because RVP only varied by 0.5 psi
in the A/O fuels.

If we intend to influence the regulators we could do it through Auto/Oil this week, prior to their
disclosure to the EPA, by presenting our analysis to the Analysis Committee. The Auto/Oil Analysis
Committee is looking for a new way to evaluate the data because TS0 is such an expensive variable
to reduce in a refinery. We suggest that we only disclose our distillation information in the form of
a driveability index (equation shown below} rather than TS0 so that we retain secrecy of our data.
Further, the results will be more persuasive to the A/O Committee since they already know that the
distillation variables are highly convoluted. Thus we will allow the regulators to regulate the
distillation of gasoline and still leave the door open for using our findings about TS50 for optimum
emissions reductions.

DI = 1.5 * T10 + 3.0 * TS0 + T90

An analysis of A/O data, based on drivability index is also attached (last two tables). The fit is quite
good for both the CO and HC. A similar analysis on 5/14 data is not nearly as good a fit. This is
because many of the A/O fuels’ distiilation parameters are confounded while they are not in the 5/14
fuels. This means that the TS0 variable is masked in its true importance in the A/O analysis as part
of the DI equation,

If the A/O committee endorse our findings and presents our analysis to the EPA there is a far better
likelihood that regulations will be more palatable to us. If we have to fight the battle without the
weight of the A/O group it will be a long up hill struggle which may ultimately be unwinable. -

Why publish our results in any form?

At your request, we have examined reasons for publishing Unocal’s 5/14 results, Bear in mind the
the patent for low emissions fuels, based on the 5/14 project, will be sent to the patent office on
12/12/1990, thus the basic ideas will be protected. Also we are looking for a competitive advantage.

1. Unocal will be able to help define the EPA’s low emissions equivalency formula and thus
eliminate, or greatly reduce, any need for expensive and time consuming equivalency testing in cars.
If we do not take the opportunity to influence the EPA now we will be stuck with formulas based

oot
CONFIDENTIL | U 0057040

[N

{IGHLY CONFIDENTIAL U0057040
CX210-003|




3

on the flawed Auto/Oil work and data analysis. An equivalency test based on our equations would
give maximum flexibility on gasoline production during unit shut downs, using offshore gasoline,
shipping stocks between refineries, etc. while eguivalency testing in cars for all these circumstances
would be prohibitive.

2. Once the patent is issued then Unocal can seek licensing agreements with our competitors. These
agreements are only possibie if the other compaaies know about our low emission gasoline products.
We must publish to influence regulators and advertise the Unocal advantage. These licensing
agreements could be worth 10's of millions of dollars every year, far more than any other competitive
advantage could yield.

For example, 114,000,000,000 gallons of gasoline were sold in the United States in 1988. A
- $0.001/gallon royalty on all that product would yield $114,000,000 per year in fees.

3. Mr. Stegemeier could become a hero in the oil industry. He has been telling the news media that
we will have 2 uniquely Unocal low emissions product when the data warrants it; when it can be
shown scientifically that the fuels make a difference in automobile emissions. Nowis an opportunity
for him to prove that this was mare than just talk.

4. Unoeal could push other companies into olefin reductions which Unocal would not have to do.
This will give us a competitive edge by making our competitor’s product more costly.
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Mamorandum

UNOCALD® M Cracdne
b LAl

May 10, 1998

To: J.W. Miller

From: D.W. Lamb
EZ’ UNOCAL/CARB CONSULTATION
514 PRESENTATION

on May 8th I advised peter Vinturini I would call within a few
days to set up a meeting date. I have not yet advised him what
the subject would be.

Prior to the actual presentation we obviously need to prepare
and undergo internal review. The purpose of this memo is to
request a draft be prepared no later than May 17. I hope to
schedule our private consultation prior to CARB’s first public
workshop on Phase II gasoline regulations. The anticipated
workshop date is June 11.

In developing the presentation I would request we consider the
following:

e The purpose of the preaentation should be to convince CARB
staff that predictive equations or vehicle testing in

particular should not include unnecessary minimums or
paximums on fuel parameters (e.g. oxygen). Including such
factors as minimum 2.0% oxygen could be less cost effective.
If performance standards are met or exceeded the fuel
paraneters should be allowed to float to represent the
individually cptimized refinery . Even if this could not be
done under the CAAA it can be done within california
regulations.

The second priority is to convince CaRB of the importance
of T50. (We have been willing to support the relative
importance of D.I. over T90 in the past. We will now be
saylng T50 is relatively more important than D.I.) We will
need to be ready to comment on the effect substituting T50
for T80 or D.I. will have on the effect of other parameters.
(See the attached effect on A/O slopes when D.I. is
substituted for T90.)}

o We should be ready to comment on the wiys distillation
temperatures can be lowered and what is the most cost
effective approach. ' '

o We should focus on fuel parameter effects and attempt to
follow the Auto/0il presentation graphics including the
error bars. .

|"“- RS
CGK'“; ‘LJ b 'AL

FOAM 1-0CO) IREY B S) PRINTED tN U S A

U 0088623
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o We naed to think through the implications of presenting
data on Octane and paraffins. These parameters are not
under discussion by any control agency. Do we run the risk
of having any negative contrels being imposed?

o We should convert all HC to NMOG for discussion in
california.
o we pust present the toxic data and some analysis or we will

have an incomplete and ineffective presentation. Toxics
should be potency weighted by the factors shown in CARB’s
recent "Substitute Fuel Certification” proposal.

o We must be ready to define and defend our gtatistical
traatment of the data remembering that CARB has not been
willing to accept any level of NOx increase even if
statistically insignificant.

o wWe should be ready to comment on the fact that sulfur was
not included in our study and how our conclusions may have
been effected if it had been.

o We should be ready to comment on the role of heavy aromatics
(c-9+) and "heavy" olefins.

o We should be ready to commant on the opposite effects seen
for olefins between Auto/0il and 514 on HC.

o Wwe should be ready to comment on the predicted versus the
cbserved "fit® for our equations in each series of tests.

o We should consider dividing our wnew car" and "old car”
data into the latest categories jdentified by EPA and CARB.
There is general agreeme&nt at Reg-Neg that 1990 technology
can be represented bY model years 1989, 1990, and 1891.

CARB has just identified four current classes of LDV,
including @
non-catalyst catalyst 1980-87
catalyst 1975-79 catalyst 1988+

o We should alsoc consider weighting our results by the
tehnology represented in the nin-use" fleet. EPA’S latest
data is attached.

a The presentation should not be over an hour in length.
Additional time would be allowed for questions.

Lets discuss any questions regarding this 1ist or other
suggestions at the earliest opportunity.

attachment ’
cc: S.K. Alley D.E. D‘Zurilla ¥ S
R.C. Beactl N.E.Schmale ’co‘:‘gﬁl‘::‘f_‘AL
»
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Z] HC Emissions Equation )
(Aromatics, MTBE, Olefins, T90) -

- Fa¥ Fa¥ a a
HC = EXP { —1.88481748 ~ 0.002496434°M ~ 0.004 16 1665%0 + 0.003403323°T

Fal Pa
+ 0.00007 1975%AT ~ 0.000062945°07

+ Engine Fomlly Adjustment Below §

Engine Family Adjustments:

Chrysisr Sundance 01 | -0.22685147 + 0.000126393°AT + 0.0000206 1 1*MOT

Chrysier Shadow 02 0.07759802 — 0.001908038°T
Ford Mustang 03 | 0.49209158 — 0.003758794°A
Ford Tourus 04 | 0.29795709 + 0.000 104035%AT
Ford Aeroatar 03 ' 0.80444263 + 0.003448222°A ~ 0.001603988°T
Toyotlo Camry s  0.008338 120°A
Honda Accord 07 - 0.008203201*M — 0.003590078°T — 0.000116653°AT N
GM Suburbon 08  1.20805321
© GM Grond Am 09 0.13520745 + 0.008833064°A + 0.002555204°T

!
G Delta 88/Bonneville 10 [ -0.0776244% + 0.006831687°A

RSquore = 0.94
Root MSE = 0,100 = Obastrvetions (2 or 3) were avereped st soch
: . of the 20u 182320 x fusl combinotians.
COHFIDE: 1AL
U 0088626
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4 VOC Emissions Equation )
(Aromatics, MTBE, Olefins, Driveability Index)

- A A A
W= DXP § —2.03509587 + 0.002147749% ~ 0.004367654%0
A . A
+ 0.001877483%0 + 0.000089000°AD

. +EnqlmFunhyMJuledﬂl

Engine Family Adjuttmonrta:

Chrysier Sundance 01| —0.32710420

Ceysier Shodow 02 | - 0.00124898190 — 0.000044115%AD

Ford Mustang 03| 023544285 — 0.008747443°%

Ford Tourve 08| 026114808 |

Ford Asrostar 0| 083211311 — 0.000576763+0

Toyots Convy o8 |

Honde Accord 07] - 0.010288285 — 0.009997714% ~ 0.001800487D
~ 0.000096388°AD

GM Suburbon 08| 120170430

GM Grand Am 08| 0.13525216 + 0.001069183%

GM Delta 88/Bonnevils 10 | ~0.12308147

, R3quare » 0.94 ‘ ) _ Biock Effect for Engine Femly 1 0.10741343

Rmu-o.nd - Obsarvetions (2 o 3) vare everoped ot eoch
4 . of the 20 16=330 vehicle x fusl cembinstions.
Y
GHLY
ccc&msmm, }
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$4/16/9) B8:54:26; ViA FAD -> 213 977 S927: DEMAIS LAMS

Porr 4 -
FROM: AR I —+HEAD 328 TO! SIA3II729 2 APR 18, 1931 B145AMt 5993 P.ES
Takle: 1
PROJECTED SALES FRACTION pY TECHNOLOGY GROUP, o m

NY-90 LIGHT DUTY VEHICLBS & ALL LIGHT DUTY TRUCKE (CLASS 1 & 2)

Teoh rual ruel/Alr Sales
_Group lzaton Cltllzlt lx.tu EGR L

1 Multd 3=Way CLL/No Adr  EGR 32.030 h
2 Multi 3=Way CLL/No Alr No EGR 20.842

3 TBI 3-¥ay CLL/Mo Alr EGR 20,721

4 Muled J-way + OX ClL/Alz TaR 10,416

5 Multd 3=Way CLL/Adx EGR 7.630
6 83 3-Way CLL/ALz BGR 2.283

7 ™2 3-Way + OX CLL/MAr {13 2.08¢6
I 1. 3-way  *  CLL/No Adr  No EGR 1.662

9 Carb 3-May ¢ OX  CLL/ALr EGR 1.548 |
10 Card oxidation OPL/Ale  BGR 0.230 l
1l 782 a~way + OX  CLL/No Air EOR 0.136
12 Multd 3-Way + OX CLL/Als No EGR 0.136
13 carb S-Way CLL/ALE 2GR 0.106
14 Multi 3=-Way CLL/ALY No BGR 0.067
18 Card 3-Way OPL/Aie ZGR 0.087
16 Carb 3-way ¢ OX OPL/ALr EGR 0.040
17 ky-1 Nonhe OPL/ALT EGR 0.028
18 Multi None OPL/No Alr No EGR 0.0320

Pasaengear Oar 88les = 11,914,488

LDT 1 eales = 1,0873178

LDT 2 sales = 3,089,264

Total vehiois sales (Fassenger cars & all LDT) = 17,646,924

Ad Roc Gviug -
In.rq.{*mw}'wf') /(\'-‘ﬂ/\ Ep/g T, ‘
Jefr Trovk H/17/4

HIGHLY ©
CCHFIDE! TIAL
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§4/18/91 BE:54:58; VIR FAl

FROM: PP -HEAD 8328

Table: 2

PACIECTED MAMUFACTURER B
MY-950 LIGNT DUTY¥ VERICLES

-»

213 977 5927; DBRMMIS LAMB

BOR3IIIV7T29

TRCHNOLQGY GROUPS

Fage § 1

APR 18, 1991 8:45AM w993 P.96

& ALL L:Gﬂ! DUTY TRUCKS (CLASS 1 & 2)

"x'n.b:l.e: 2.1 :
Group ruel ruel/Mr
Ranking System Catalyst aystes EGR
Multl CLL/No Adr IGR

1

3-¥Wa

All 32.030
General Notors 12.193
rord 5,210
Toyota 2.929
. Monda 2.5
Hyundail 1.829
Amsrican Motors 1.324
New United Motor 1,148
Nissan 0.990
Masda Noter Corp. 0.538
piamond Star Motor 0.086
Isuay 0.689
Hitsubieni 0.549
piahatsu MNMeter 0.3%
Volve 0,106
ngx!l-: 0.136
Audi 0.109
ASC InS. 0.100
SAAB 0.072
Magerati 0.014
Volkawagen 0.000

T oHIGHLY
"ol 941 | SR -1 |

U 0088629
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B/18/91 BB:55:25; ViA FAM -> 213 977 5927; DEMMIS LAnb Page ©&

FROM: AR ~HEAD B30 TQ: BAS3III729 APR 18, 1991 B:46AM 1993 P.O7
Table: 2.2
| Group fuel Fuel/Ais T
Ranking Bystem Catalyst Syatem EaR
2 Multd 3-May ~ CLL/No Alr No BGR

Manufagturer L __Bulas (%) ’

All , 20,842

Ford 4.88)

Chrysler 4.643

General Motors 2,933

Toyota , 1.474

Manda Metor 1,424

rudd Heavy Ind. 1.278

Honda S 1,17

Mitsubliahi 0.934

Volkewagen 0.829

Velvo 0.687

BMW 0,287

Audi 0.119

SAAD 0.003

sorache 0,083

Yugo America lne. 0.048

Peugeot 0.029

Land Rover Ltd. 0.028

Susuki o.016

Alfa-Lascia 0.008

Maserati 0.004

Lotus 0.002

Consulier Induatxies Ino. 0.003

Lagborghini 0,004

T OHIGHLY
COHFICD: . TTAL
4 ‘ _
U 0088630
HIGHLY CONFIDENTIAL ' _ J0088630
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B4/ it/9) od.hDiSki Vid FHA

213 $¢r 9340, VLARLD LD rage f 1

FROM: AP I ~HEAD B339 TOt BOAXYIR729  APR 18, 1991 BidsAM w933 P.O8
Table: 2.3
ranking Syaten Catalyst syatam BGR
7 _ 7 ™1l -tu _ M/e : BGR ‘
Manufacturer Snles V)
ALl 20.732
Gensral Motors 16,389
Chrysler 5-42!
Ford 0.982
sSusuki 0.593
amsrican Metors 0.339
Grumman Allied 0.098
Table: 2.4
Group Fuel Fuesl/Alr
nRanking System catalyst _Bystem EGR
‘ Multd 3-Way + OX  CiL/Alz

All 10,416
rord $.752
Genaxal Motors 1,662
¢ 472 0.001
4 143 0.000

HIGHLY CONFIDENTIAL

7 HIGKLY
CCHFIDEL . (AL

U 0088631

0088631
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B4/1H/5) BHisbilhi ViR FHA - 213 9r¢ boec; DEARID Lab tage 4
FROMIAP]~HEAD B339 TO! B20II3IA729  APR 18, 1991 Bi47AM w993 P.@9

Table: 2.5

Group, Fuel Yuel/Als
Ranking Systen Catalyst _Systea EGR
5 Multi  3-Way ~er/Mr  wan |

“Manugscturer ____ #ales (v) |

Al - 7,080

rord 2.5388

Toyota 2,088

Nissan 1,390

Honda 0,448

Mercedes bens 0.368

Isusu 0.338

General Motors ' 0,333

Jagusr Cars Ino. 0.3136

Evans Automobiles 0.000.

Table: 2,6

Group Fuel Fusl/Aly
Ranking Systen catalyst System EAR

6 ™y =Wy CLL/Arx EGR
Manufacturer Sales (V) '
All 2.283
‘6monl Motors 1,378
Nigsan - 0.896
Isusu 0,002

HIGHLY
CCHFIDETIAL

U 0088632

JIGHLY CONFIDENTIAL o U0088632
CX241-010|




84/18/91 B8:56:41; ViR FAL -> 213 97¢ S3Z7; DBMMIS LAMb fage 9 *

FROM: AR 1 ~HERD B30 TO! BA3II729 APR 18, 1991 B147AM #993 P.10
Tables: 2.7
P * vom
Group Tuel ' Tuel/Aix ‘ o
RAnking Systerm Catalyst _ systen LGR
7 71 3-Way +OX  CLL/AL: zox |

Manufacturer Sales (%)

All 2.05¢
Chrysler 1.460
Ganeral Motors 0.367
rord 0.172
Nissan 0.087

T&-blt 1 2.8
[ R .

Gzroup Tuel Tuel/Aixr l
rRanking jystan Catalyst systenm EGR

] TBI S=way CLL/No Alr __ No EGR

Manufacturer !na (W)

All 1.462
Honda : 1,189
Susuki 0.474
HIGHLY
CCHFIDENTIAL
3
U 0088633
HIGHLY CONFIDENTIAL ‘ 00088633
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@A/ i/ 3L po.ardh, ViR RRA
FROM: AP -HEAD 5322

TO! BEA3IIIN729

-’ FAV - T4 O T A4 Lrih sD LAND rage 1o -1

APR 18, 1991 6:47fM RES3 P.1l

Table) 2.9 '
Group Fuel ruel/air ‘ T
Ranking Systen Catalyst Syaten IR

9 Carb 3-way + OX  CIL/ME  EGR
Manufagtures Bales (i)‘>‘l
All 1.840
Toyota 0.870

8 General Motors 0,360
Masda Motor Corp. '0.316
American Motors 0.181
Tord 0,093
ruji Heavy Ind. 0.031

Table: 2.10 .

Group ruel Fuel/Alr I
Ranking Systenm Catalyst System EGR
10 Card oxidation OPL/ALL EGR

Manufagtursr

Toyota

Sales (&)

Tablet 2.1

are

i Tusl

aysten

rusl/Als

Catalyet Systes IGR

™1

rudi Heamvy Ind.

3=Nay + OX

SLL/NO Alr

HIGHLY
CONFIDERTIAL

U 0088634
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U0088634
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84/18/91 BBi57:32; VIR PRY - 293 977 5927; DERNIS Leny rege 31 s
" FROM:AR1-HEAD 8302 TQ: BAAITIN?29 PR 1B, 1991 8i4BAM 1993 P.12

Tablet: 2,12

PR RIS
Group ruel yuel/Air l
Ranking System Catalyst systen KOR

12 Nultd 3-Way + OX  CLL/ALs wo 2ar_ |

Manufacturs?® sales (8)
Masds Motor Corp. 0.13¢8

Table: 2,13

Group ruel Tuel/Aiz
Ranking System - Catalyst __Systea EOR

13 Carb 3-Hay CLL/ALL  BGR

Manufacturer Sales (W)

All 0,106

Honda 0,061

I18usy 0.038

Mitsubishi 0,020
Tabler 2.14

Group Tuel Fuel/Alx

Ranking Syston c;tnlxnb Ingon EGR

14 Multi 3-¥a CLL/Alr Ne EGR

— .
| Manufacturer sales (M)}

ALl | 0,067

Jaguar Caxe Inc. 0.020

Gensral Metors 0.02%

Rolls~Royde Motor 0.008

Yerzarl 0.0086

rorsche 0.00)

Lamborghini 0.000

T HIGH'Y
coN. AL
f U 0088635
HIGHLY CONFIDENTIAL LUO088635
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84716791 Bd:5¢:59; viA FAS -> 213 9¢¢ S44¢; DEMBLS LANB Page 12 4

FROM: AP | -HEAD E320 TO* BRIIIA72D APR 18, 1921 B:4BAM ®III P.13
Table) 2.18
Group ruel Fuel/Aiz ""'
Ranking ysten catalyst _Bystem EOR

i8 . Ctrp(

3-nay

Manufaoturer Saled jt)

Anarioan Motors 0.087

Flbl.! 2.16 ‘ )
Group Fusel 4 Fusl/Alr i
Ranking aystem Catalyst aysten EGR
16 Cash S=-Hay + OX OPL/Adr p {r) 3
Yugo America Ina. 0.040 '
Table: 2.17

Tuel | Fuel/Air
Ranking System Catalyst systea EER

4} None OPL/ALE EGR

" General Motora 0,086

Tablet 2,18

Group Fuel Tusl/Alr
Ranking Syatem Catalyst systea EGR

18 Multd OrL/No Air
(%)

None

Manufaoturer
¢ 243

Salen

|' H;(‘:t'l N
[oT932 1 SVIRRRS

U 0088636

HIGHLY GONFIDENTIAL | U0088636
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@4/16/91 BB:58:27; ViA FAE . ->» 213 9v? 5927 DEMMIS LAMB Pags 13 !
FROM: AP -HERD 8320 TO: 822333729 APR 18, 1991 B:49AM HI93 P.14

. Tablet 3
PROVECTED TRCHNCLOGY PESTRIBUTION, P
MY~90 LIGNT DUTY VEHICLES AND ALL LIGHT DUTY TRUCKS (CLASB 1 & 2) 7

Mml

TUBL SYSTEM

Carburated Throttlie Body Multi-Point
Injection Injection

2,00 26.9 % “ 7.2 & B
CATALYST

oxidation 3=Nay I=May +
, oxidation
o.08 8 | 0.2 3 Y
-;_M . o P
FUSL/AIR BYSTEM
opan Loop Closed LoO
without Alr with Aly Without Alr wWith Air
Injeaction Injection Indection Indection

H 0.0 & 0.4 8% I 75.4 & I 24.2 %

EXMAUST GAS RERCIRCULATION

with EGR without EGR

' TURROCHARIING
with Turbochasging u Without Turbocharging

148 1 3.6 & |

CRIGME
COWFIT T Ak

U 0088637

HIGHLY CONFIDENTIAL , U0088637
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p4/18/91 B8:58:58; V1A PAX -> 213 977 5927: DEMAIS LAMB Page 14 1

FROM: AP [=-HEAD E300 TO! BRAIIIA729 aPR 18, 1091 B149AM ®993 P15
rablar 4 .
PROJECTED  REPRESENTATION OF VENICLE MANUPACTURRRS, R

MY-90 LIGNT DUTY VERICLES AND ALDL LIGHT DUTY TRUCKS (CLASS 1 & 2)

Manufaocturer Parcentage of Flest
Genaral Motorh 38.6
| rora ' 22,6
Chrysler . .7
Toyots 7.3
Honda 5.3
Nissan 3.3
Masda Motor Corp. 2.0 R
Ansrioan Motors 1.8
Hyundal ‘ 1,8
Mitsubiahi 1.8
ruji Heavy Ind. 1.4
l\ﬂiki 1.}
New United Motor N£g.Ino. 1,1
Isusy ' 1.1
piamond Stay Notors 0.9
Vvolkawagen . 0.0
Volvo 0.8
MNeroedes Bans 0.4
BMM 0.3
dsihatsu Moter Co. Ltd. 0.2
Jaguar Caxs iInc. 0.2
SAAD 0.8
‘Audil 0.8
Grumman Allied Industries 0.1
Yugo Amerioa 1Ino. ’ 0.1
Asc Ing, ) 0.1
| Porsche 0.1 |
K 'Y
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} [ : Uniocal Retining & Marketing Division p. ZU zéz—rw«#

t - . Unocal Corporation
!f 911 Wiishire Bivd,, P.O. Box 7600
-t Los Angeles, Calitornia 80051
Telephone {213) 877-5874

UNOCAL®

July 1, 1991

Dennis W. Lamb
Managar of Planning

Planning and Services Mr. Peter Venturini, chier
Stationary Sources Division
California Air Resources Board
P. O. Box 2815
Sacramento, CA 95812

Dear Mr. Venturini:

The attached page shows the equations developed in Unocal's

research program that we presented to you and your staff on

June 20, 1991. The equations presanted are based on the ten
car program run at Southwest Research Institute.

As we discussed in the meeting, Unocal requests that CARB hold
these equations confidential, as we feel that they may represent
a competitive advantage in the production of reformulateqd . i
gasoline. ,

If CARB pursues a meaningful dialogue on a predictive model
approach to Phase 2 gasoline, Unoccal will consider making the:: ~-on o T
equations and underlying data public as required to assist in.the - -
-development of a predictive model. ' L e

If there are any questions regarding these eguations or any of
our presentation, please call me at (213) 977-5974.

Sincerely

'R
MJK:ja
Attachment

bce: R. C. Beach
D. E. D'Zurilla
J. M. Kulakowski
J. W. Miller

U 0073024
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Yo,
J
gf
Unocal Emissjon Bquations
(Confidential)
Hydrocarbon = =0.000474 * Aromatics (voly)
{gm/mi) +0.00248 * Olefins (voly)
=0.00212 * Research Octane Number
+0.00207 * T50 Distillation Point {deg F)
Carbon Monoxide = -Q.ooész * Paraffin (volg)
{gm/mi) +0.0128 * T50 Distillation Point (deg F)
+0.00123 * T90 Distillation Point (deg F)
NOx = ‘ +0.005595 * Olefin {vols)
{(gm/mi) =0.000283 * Paraffin (volg)
+0.002715 * T10 Distillation Point (deg F)
+0.0276%5 * Reid Vapor Pressure {psl)
U 0073025
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Avngust 3, 1882
Mr, Roger C. Beach
President and Chief Operating
.t officer ’ ,
Unocgal Corperation
Los Angeles, Califormia
R T - SCIENCE & TECENOLOGY DIVISION
AT o July 1992 |
5. ‘:'B?F :-7.:3':'I==.&' Mc. Beach:
/~ 4% The following is # swmmary of actiwity of the Uzmocal Sciemce &
;r'f'."’-;:‘za;-‘!._.egh.:}ql,.?gy Diviaion for the month of July 1882. ' e -
ol :‘..ﬁ-’r‘}i'i - . ' -
AR o ..'?’f--.'
i Ti.'-' Sy

~FEATETT AND mrmsmm

AR .
Pl P w L

e N . : L L :
S #g}{é_a_higgﬁqcé & Technclogy employees suffered injuries resulting in -
. KRN Fr’.aﬂ-bﬂ; -ﬁg‘;}:days (LWC) or restricted workdays (RWC) .~during July.. . ~
FeRaaAS Thesyear-to-date en-the-jcb LWC freguency rate for Sclence k-
Tochnology employees ic 0.00 days lost per 200,000 man-hours, the :
‘ W ,‘_,g‘-_ﬁ-.-v-‘RWC,Ls‘ 0.00 and the total recordable injury/illness -
o “Efequency 45 3.44. : -

-
" ' ga & o,
f

STRG off-the-job lost work fay dccident frequency rate is73.48. &%
& E*%é' There were mo contractor lost=time injuries during July. .0 %5 T
v "l Contractor statisties are: . IWC=2.71, LWC + RWC=5.41 and the et

- ;_j:nl-t;i;;r_:eca;dable injury frequency is 6.76. et

[

v

a

v . ., ) Ao T . L
EXPLORATION RESEARCE .« i,

T
Y

Identifying Faults as Seals oI Condﬁl_its,

3

The fundamental comcept involved im. chemically _disfinquislﬁﬁ“

: Gl
. ¢/~ ' gealing from leaking fzults is that the chemistry of fluids'’on ¥ 03
o ~ ,either side of a fault can diifer only if the fzult acts @s &'
- ba.!:i_er to flnid mpvement. : o '-
' ) . \‘-|‘\-




The Pt. Pedermales A-8 well was chosen a5 2 test case to
determine if Momtsrsy faults can act as seels, since this well
pengtrated 2 major fault, juxtapasing brittle lithologies.
Cuttings were avallable from the well, and fluids produced freom
abeve and belew this fault were collected.

0il chemistry from the two preduction samples wWas significantly
di ffarent due tc biodegradation, This result is ambiguous with
regard to the role of the fault, since bicdegradation c¢an differ
gradaticnally within & =ingle reservolr compartment.

However, fzom analysis of the cuttings, it wes determined that
sdzorbad oil compesition changed gradually a8 the fault was
approached from above. AL the fanlt, oil chemisgtry changed
abruptly and remained constant with inperezsed depth i the well.
These data clearly demcnstrate the sealing mature of this faunlt
and provide some guldance for field devslopment.

TRODUCTICON & DEVELOPMEMT RESEARCE

Removing Mercury from Unccal Thalland Waste Sludge

The gas ccondenszate produced in the Gulf of Thailand contzins
about 1 ppm of mercury. Scme mercury settles in storage tanks
slong with naturally produced solids. To date, 175 toma of
gludge have been recovered and another 20 tomns of sludge will

—ceumulate im 1992. The mercury in the sludge averages abcut 2
percant and is elemental.

2 research enginear traveled to Thailand and conducted an=gite
1zb tests which show that thermal treatment ca24d gtrip the mercury
from the sludge. Samples of the sludge are beifg shipped to
Science & Technology for process development. We anticipate that
+he treated solids can be mixed with cemept to render the small
amount of. remaining mercury nop-leachable. 7The rreated sludge

should be safe for disposal aceording to beth United States EPA
and Thal regulations, :

ASRICULTURAL CEEMICALE

Final cutstanding Enzome Study Submitted to EPA

In support of our application for federal pesticide registzation
of Enzone™ (aka GY-81), a study entitled "The Recovery of Carbon
Disulfide From Potassium Ethyl Xanthate Crop Matrices - A HModel
For Bound Carbon Disulfids Residues™ was completed July 15,

1992, Conducted at the request of the United States EPA, the
study was completed in just over three months under the EBER's
"Geod Laboratory Practices™ regqulatiocns. -

UFTC 010044



These data show that potassium ethyl xanthate can be used as a

. model compound for bound CS3, and that the analytical method for
bound €Sy czn be usad to recover CS; from crop matrices gplked

with potassium athyl wanthate, 7This reinforces the conclusien

from previous residue studies that the applicaticm of Enzone does

not result in detectable residues in agricultural commodities, ef

either free oz bound CSp residues.

SYTSMTC RESTARCE & APFLICAYIONS (SRA)

SRA i3 active im three of the ten studies initiated as part of
Unocal’s South Caspian Sea project:

e pverpressure estimation: apalyses of 16 wells show 2an
increase ‘in overpressuze Irom Gumashli to Azeri and from the
portheastern flank to the scuthaastezn flank of the Azerl

Cfleld.
s structural cross-sectlons across the Bakhaz Fiéld.
8 1ithology and everpressura: software has been genezated to

predict lithelogy and overpressure from drill bit
penetration rates.

In additiecn, three seismic processing projects are under way in

Amzheim that cover beth detail ip the South Cazsplan and Regional
evaluations, o : -

5RA contlnues to host parties of Azerbaijani seientists. The
current group are from IDOGD and the Geophysical Trust.

FATENT DBEAB:HENT

Unccal received an informel notice from the U.S. pPatent &
rrademark OFfice that it would allow cladims o Unocal's
reformulated gasoline. '

REDACTED

nlse, on appeal by Unccazl, the Federal circult Court of Appeals
reversed a2 U.5. Patenkt & Trademark Office declegion and granted
Unocal 2 patent teo the use of ammenium feliar fertilizeIs
contaifing magnesium in & normally phytotoxic cencentzation.

UFTC 010042
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e

PROCESZ TEIEOIOGY & LICENETHG

Process Technology & Licensing completed a license wikth Saudi
Arabisn Oil Cempany for diesel Unionfining capacity of 100,000
bed durimg July. The ocbjectiva of the Unionfipers is to reduce
the sulfur in diesel fram 2.1 wt.% to 300 wppm. The Unionfiners
will be located at Azameo's Ras Tapura refinmery and are expected

to be on stream in 1985. Unocal will zeceive over §2.1 million
in revemue from this sale:

Very truly vouzrs,

sm@;—g pﬁsﬁzﬁ—’
y' Divislon

Sciefce & Technoleog
SCL:mlb : :

UFTC 010043
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630-Air pollution~-Air Resources Board-

reports
Technical amorandum
Unocal Sclence & Technology Division
Brea, Californla

UNOCALD

To: W. R. Mallett Menmo: PROD-89-133M
From: M. C. Croudace Date: August 4, 1989
Department: Products, Processes & Project: 720-60010

Materials Research

Subjectt  CARB MEETING ON Supervisor:  W. R. Mallett
GASOLINE ADDITIVES

ce: Library (2) . : _.x._':',.i.':w:'- j .

Paient , Pl 2
. 8, K. Alley IR , T e

I W, il g A IR
A. L. Shugarman, 1-127 S o 4o mET s Y
S. R. Tarbox, I-187 . " T ) L Lo )
G. A. Wessler, A-116 - T

On July 2B, 1989 Unocal Science and Technology staff presented a talk to the California Air
Resources Board (CARB) outlining Unocal’s position on the need for detergent additives in
gesoline. Attending the meeting were S. K. Alley, J. W. Miller, W. R. Mallett and M. C. Croudace
for Unocal and P. D. Venturini, D. Simeroff and K. Cleary for CARB. Slides for this talk are
attached. The talk was well received. ‘

The three goals Unocal set out to achieve by presenting CARB with this talk. were obtained.
First, we were able to establish contacts with CARB's senior staff members. Second, we impressed
CARB with Unocal’s technical expertise in the area of gasoline additives as well as our belief in
the use of additive for the improvement of fuel properties and our outstanding technical
developments in the area of gasoline detergents. Finally, we discussed at length Unocal’s ideas
for the proposed additive regulation.

We found the board members very receptive to Unocal’s presentation. The following are key
points made by the CA.RB'staff members during our discussions:

HIGHLY
COMNFIDENTIAL

U 0170816
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PROD-89-139M 2-

1. CARB is thinking of writing their additives regulation in much the same way Unocal
presented.

A. An acceptable additive will first nesd to prove its value for deposit control in
performance tests, We did not specify which performance tests to be used in the
accreditation of an additive because Unocal feels none of the current industry tests
are precise enough to specify. Further, new tests are under development,

B. The test results proving performance will be reviewed by a government agency.

C. CARB is considering maintaining emission control by monitoring each companies
gasoline and detergent throughput. ’

2. CARB also presented Unocal with some of their ideas for this regulation,

A. They would like to write into the regulation a set of specific established deposit
control tests and performance specifications that each company use to validate the
performance of their additives.

B. Each additive will need io be tested for their effect on vehicle emissions. Further,
. emission tests will include several toxic compounds not currently controlled by the
EPA. These include 1,3-butadiene, benzene, formaldehyde and acetaldehyde.

C. CARB would like a method that they could evaluate for the presence of a gasoline
additive at appropriate dosages in gasolines. ‘ ‘

Michael C. Croudace

MCClijg
Attachment
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FUTURE GASOLINE ADDITIVE
REGULATION
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A. I was the executive officer of the Air
Resources Board. |

Q. Is that a position formerly held at one
time by Mr. Jim Boyd?

A. Yes, it is.

Q. And after Mr. Boyd, could you give me the
progression of executive officers. I think I've also
heard it referred to as executive director, but could
you give me the progression of Mr. Boyd up to your
reign.

A. Mr. Boyd and then myself.

0. Sir, if you would take a look at what's
previously been marked as Respondent's Exhibit 1,
it's the notice of the deposition iﬁ this case, and I
simply ask you if you are the designee with respect
to topic two.

A. Yeg, I am.

Q. Okay. You can set that aside.

MR. GOLDMAN: If I may clarify, counsel, my
understanding in correspondence that I've sent to you
is that we also indicated that Judge Kenny would be
in.a position to answer questions with respect to
topic three as well.

MR. BEEHLER: Right, if that's necessary.
Just for the record, counsel has accurately
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7
communicated what he told me. We'll see if that's
necessary given the fact that the witness before you
said he was prepared to testify as to all aspects.
So it may not be necessary.

THE WITNESS: All right.
BY MR. BEEHLER:

Q. Okay. Then with respect to topic two, the
statutory or regulatory basis used by CARB dr its
staff to propose and adopt Phase 2 regulations in
1991 and any later-adopted amendments, I'd like to
ask you a series of questions, sir. First of all, in
preparing for this deposition have you met with

anyone in the room?

A. Yes, I have.
Q. Have you met with Federal Trade Commission
counsel?

A. Yes, I have.

Q. Would you identify them.
A. I met with Chong Park and I have also met
with --
Forgot your name.
Q. Lisa Fialco?

A, I had -- I have met with Lisa and I have

also met with --
0. Mr. Graybill?
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MR. BEEHLER: Do you want me to just step
outside for a couple minutes --

MR. PARK: No. I actually need a bathroom
break, so --

MR. BEEHLER: Okay.

THE REPCRTER: Off the record.

‘(Recess taken.)

EXAMINATION

BY MR. PARK:

0. Your Honor, I'd like‘to hand to you what's
been marked as RX 1. Do you see that, sir?

A. I do.

Q. Is it your understanding that you are
prepared to testify on behaif of CARB. as to the
maﬁter in topics set forth in item number three in
this deposition notice?

A. Yes.

Q. And have you come here prepared to testify
as to such métters?

A. I have.

Q. And would you be prepared to testify as to
such matters at trial?

A. I am. Or I would be.

Q. Your Honor, as you sit here today, do you
have any opinion as to whether or not Unocal
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patent. So if it was easy to do, one must ask why didn't
they do it? I think you get the clue as to why they didn't
do it in the documents. Because in the documents, there's
considerable discussion in the context of CARB of how easy it
is to blend to the CARB specs, and as was pointed out
earlier, the '393 patent lies inside the CARB épecs; so it's
an even narrower band or range within which to blend, and
there were quite a number of documents that pointed out that
it was very difficult and costly to blend inside the CARB
specs, and by implication, it would also be very difficult
and much more difficult to blend inside the CARB specs but
avoid the '393 patent.

Q. I think you may have misspoke at the outset. Because —-
A. I said inside the '393 --

Q. No, at the very outset you sald how easy it was to get
within the CARB specs.

A. Excuse me. It's very difficult to get inside the CARB

specs, and even more difficult to be inside the CARB specs

and outside the '393 patent. So excuse me if I misspoke.
Q. Okay. And was there a reflection of that in the
defendants' documents as you've said?

Al Yes.

Now, we've already looked at exhibit 1360; correct?

10

Yes.

o »

I'd like you to take a look now at exhibit 2539.

10-21=-97pm Trial
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This is not blue sky stuff. This is precisely the

methodology that these defendants, potential iicensees of the

negotiation, used two years or so earlier when they were

confronting a similar circumstance.

Q. And in the real world, every single one of the companies

rejected that alternative; correct?

A. They rejected it as they would here, and they would take

the license.

Q. And what the companies did is they rejected and spent

the money to change their refineries so that

they could

comply with the regulations; correct? That's the sunk money

you're talking about.

A. And the analogue here is that they would take the lower

cost alternative, which is the license.

Q. But here in this case, by the time of the hypothetical,

the defendants have spent all this sunk money, the billions

of dollars. They have made the very choice they already

said. We'll invest the money so we can control T50 and T30,

and it's all in there. 1It's all in place, and we've spent

the money.

A. You're absolutely right, because they have made billiions

of dollars of upgrades, but they haven't taken into account

the fact that the '393 patent is out there.

10-21-97pm Trial
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stuck, and they're going to have to take the license.
Precisely my point, Mr. Gould.

Q. You say they are stuck. But the real issue here is are
they really stgck that all they can do is export and import,
or is it really possible that a much lower cost than 35 cents
to do things in the refinery using what they had available in
place to make CARB gas and use that equipment to also avoid
the patent? Isn't that the real issue here, sir?

A.‘ They will use that to the maximum extent they can. Ana
this royalty is set up so that to the extent to which they
can do it that way, they don't have to pay.

It's a running royalty only on the infringing
gallons. So if they are able to work down the amount of
infringement, as some of them might be able to through
blend-around, they get the benefit. They don't have to pay
the royalty on those gallons, but at the end of the day,
there's going to be significant volumes left that are
infringing, and they are going to have to pay the’royalty on
that.

Q. And you say.at the end of the day, there would be
significant volumes of infringement no matter what they did;
correct? Is that your opinion as an economist or as a
refinery expert?

A. That's not what I said. Because no matter what they

did, if they exported it out, there wouldn't be significant

10-21-97pm Trial
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4:p  SUBPOENA AD TESTIFICANDUM
"<&’ Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (1997)

1. TO Jananne Sharpless 2. FROM
c/o Matthew Goldman
ty Att 1 . i
ooy BELomnoy Genera UNITED STATES OF AMERICA
Department of Justice FEDERAIL TRADE COMMISSION
1300 I Street, Suite 125 . ’
Sacramento, CA 94244-2550

This subpoena requires you to appear and give testimony, at the date and time specified in Item 5, at the
request of Counsel listed in item 8, in the proceeding described in Item 6.

3. PLACE OF HEARING Bk YOUR APPEARANCE WILL BE BEFORE

Hyatt Regency . . v . .
1209 I, Street ’ Union 0il Company of California

Sacramento, CA 95814 5. DATE AND TIME OF HEARING OR DEPOSITION

July 10, 2003  9:00 a.m.

6. SUBJECT OF PROCEEDING

In the Matter of Union Oil Company of California, Docket No. 9305

7. ADMINISTRATIVE LAW JUDGE 8. COUNSEL REQUESTING SUBPOENA
: Diane L. Simerson, Esg.
The Honorzble D. Michael Chappell ' Robins, Xaplan, Miller & Ciresi L.L.P.

800 LaSalle Ave., #2800
Mimneapolis, MN 55402

Federal Trade Commission (612) 349-8500
Washington, D.C. 20580 '
DATE ISSUED ' SECRETARY'S SINATURE
MAY 27 2003 ’
GENERAL INSTRUCTIONS
APPEARANCE TRAVEL EXPENSES

The delivery of this subpoena to you by any method The Commission's Rules of Practice require that fees and
prescribed by the Commission's Rules of Practice is mileage be paid by the party that requested your
legal service and may subject you to a penalty appearance. You should present your claim to Counsel
imposed by law for failure to comply. . listed in ltem 8 for payment. If you are permanently or

. . - temporarily living somewhere other than the address on

MOTION TO LIMIT OR QUASH this subpoena and it would require excessive travel for

you to appear, you must get prior approval from Counsel

The Commission's Rules of Practice require that any isted in ltem 8.

motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accampanied by an affidavit of service of

the document upon counsel fisted in ltem 8, and upon This subpoena does not require approval by OMB under
all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1980.

FTC Form 70-A (rev. 1/97)



CERTIFICATE OF SERVICE

Ihereby certify that on June 3, 2003, I caused a copy of the Notice of Videotaped Deposition
and Subpoena Ad Testificandum directed to Jananne Sharpless and the Protective Order Governing
Discovery Material to be served upon the below listed persons via Federal Express:

Jananne Sharpless

c/o Matthew Goldman
Deputy Attorney General
State.of California
Department of Justice

1300 I Street, Suite 125
Sacramento, CA 94244-2550

J. Robert Robertson, Esq. Richard B. Dagen, Esq. through service upon
Senior Litigation Counsel Chong S. Park, Esq.

Federal Trade Commission Bureau of Competition

600 Pennsylvania Avenue NW, Drop 374 Federal Trade Commission

Washington, DC 20580 601 New Jersey Avenue NW, Drop 6264

20044306.1

Washington, DC 20001




‘oY . SUBPOENA AD TESTIFICANDUM
&% Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (1997)

1. TODean Simeroth ‘ 2. FROM
c/o Matthew Goldman

ty Att General ‘ ’
Stote of Coliternin UNITED STATES OF AMERICA

Department of Justice FEDERAL TRADE COMMISSION
1300 T Street, Suite 125

Sacramento, CA 94244-2550

This subpoena requires you to appear and give testimony, at the date and time specn"ed in Item 5, at the
request of Counsel listed in ltem 8, in the proceeding described in ltem 6 =

3. PLACE OF HEARING ) 4. YOUR APPEARANCE WILL BE BEFORE

Hyatt Regency - _ . .
1209 I, Street Union O0il Company of California

Sacramento, CA 95814
5. DATE AND TIME OF HEARING OR DEPOSITION

July 9, 2003 29:00 a.m.

6. SUBJECT OF PROCEEDING

In the Matter of Union Oil Company of California, Docket No. 9305

7. AD‘MlNlSTRATIVE LAW JUDGE 8. COUNSEL REQUESTING SUBPOENA

Diane L. Simerson, Esg.
The Honorable D. Michael Chappell Robins, Kaplan, Miller & Ciresi L.L.P.

800 LaSalle Ave., #2800
Minneapolis, MN 55402
Federal Trade Commission (612) 349-8500

Washington, D.C. 20580 ’ '

DATE ISSUED ) SECRETARY'S SIGNATURE

GENERAL INSTRUCTIONS

APPEARANCE TRAVEL EXPENSES

The delivery of this subpoena to you by any method The Commission's Rules. of Practice require that fees and

prescribed by the Commission’s Rules of Practice is mileage be paid by the party that requested your =

legal service and may subject you to a penalty appearance. You should present your claim to Counsel

imposed by law for failure to comply. _ listed in ltem 8 for payment. If you are permanently or

temporarily living somewhere other than the address on

MOTION TO LIMIT OR QUASH this subpoena and it would require excessive travel for

The Commission's Rules of Practice require that any }{g;éoir? ?t%?ré_y ou must get prior approval from Counsel

motion to limit or quash this subpoena be filed within

the earlier of 10 days after service or the time for

compliance. The original and ten copies of the petition

must be filed with the Secretary of the Federal Trade

Commission, accompanied by an affidavit of service of _

the document upon counsel listed in ltem 8, and upon This subpoena does not require approval by OMB under

all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1980.

FTC Form 70-A (rev. 1/97)



e CERTIFICATE OF SERVICE

Ihereby certify that on June 3, 2003, I caused a copy of the Notice of Videotaped Deposition
and Subpoena Ad Testificandum directed to Dean Simeroth and the Protective Order Governing
Discovery Material to be served upon the below listed persons via Federal Express:

| Dean Simeroth

c/o Matthew Goldman
Deputy Attorney General
State of California
Department of Justice

1300 I Street, Suite 125
Sacramento, CA 94244-2550

J. Robert Robertson, Esq. Richard B. Dagen Esq. through service upon

Senior Litigation Counsel ' Chong S. Park, Esq.

Federal Trade Commission Bureau of Competition

600 Pennsylvania Avenue NW, Drop 374 ~ Federal Trade Commission

Washington, DC 20580 601 New Jersey Avenue NW, Drop 6264

20044306.1

Washington, DC 20001

Biane I¥ Simerson



SUBPOENA AD TESTIFICANDUM
Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (1997)

. TOHarold Holmes
c/o Matthew Goldman

Deputy Attorney General

State of California

Department of Justice
1300 I Street, Suite 125
Sacramento, CA 94244-2550.

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena reduires you to appear and give testimony, at the date and time specified in ltem 5, at the
request of Counsel listed in Item 8, in the proceeding described in tem 6.

3. PLACE OF HEARING

Hyatt Regency
1209 L Street

Sacramento, CA 0958714

4. YOUR APPEARANCE WILL BE BEFORE

‘Union Oil Company of California

5. DATE AND TIME OF HEARING OR DEPOSITION

June 26, 2003 10:00 a.m.

6. SUBJECT OF PROCEEDING

In the Matter of Union Oil Company of California, Docket No. 9305

7. ADMINISTRATIVE LAW JUDGE

The Honorable D. Michael Chappell

Federal Trade Commission

8. COUNSEL REQUESTING SUBPOENA

Diane L. Simerson, Esd.

Robins, Kaplan, Miller & Ciresi L.L.P.
800 LaSalle Avenue, #2800

Minneapolis, MN 55402

(612) 349-8500

Washington, D.C. 20580
DATE ISSUED SECRETARY'S SIGNATURE
MAY 2 v 5 ', é/
2003 ?"{]‘

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penally
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in Item 8, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to Counsel
listed in ltem 8 for payment. If you are permanently or

. temporarily living somewhere other than the address on

this subpaena and it would r "eqmre excessive travel for

you to appear, you must get prior approval from Counsel
fisted in tem 8.

This subpeena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-A (rev. 1/97)



CERTIFICATE QF SERVICE

I hereby certify that on June 4, 2003, I caused a copy of the Subpoena Ad Testificandum

directed to Harold Holmes and the Protective Order Governing Discovery Material to be served upon
the below listed persons via Federal Express: '

Harold Holmes

c/o Matthew Goldman
Deputy Attorney General
State of California
Department of Justice

1300 I Street, Suite 125
Sacramento, CA. 94244-2550

J. Robert Robertson, Esq.

Senior Litigation Counsel Chong S. Park, Esg.

Federal Trade Commission Burean of Competition

600 Pennsylvania Avenue NW, Drop 374 Federal Trade Commission

‘Washington, DC 20580 601 New Jersey Avenue NW, Drop 6264
Washington, DC 20001

Richard B. Dagen, Esq. through service upon

AN
. Simerson

20047220.1



4%  SUBPOENA AD TESTIFICANDUM
8% Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (1997)

1. TO Bob Fletcher 2. FROM
c/o Matthew Goldman, Deputy Attorney .
General
State of California UNITED STATES OF AMERICA
Department of Justice FEDERAL TRADE COMMISSION'
1300 I Street, Suite 125 4 _

Sacramento, CA 94244-2550

This subpoena requires you to appear and give testimony, at the date and time specified in ltem 5, at the
request of Counsel listed in ltem 8, in the proceeding described in ltem 6.

3. PLACE OF HEARING 4. YOUR APPEARANCE WILL BE BEFORE
Hyatt Regency ,
1209 L Street Union Oil Company of California

Sacramento, CA 95814

5. DATE AND TIME OF HEARING OR DEPQSITION

July 8, 2003 9:00 a.m.

6. SUBJECT OF PROCEEDING

_In the Matter of Union Qil Company of California, Docket No. 9305

7. ADMINISTRATIVE LAW JUDGE 8. COUNSEL REQUESTING SUBPOENA

Diane L. Simerson, Esq.
“The Honorable D. Michael Chappell . Robins, Kaplan, Miller & Ciresi L.L.P.

800 LaSalle Ave., #2800
Minneapolis, MN 55402

Federal Trade Commission (612) 349-8500
.. Washington, D.C. 20580 ' '
" DATE ISSUED _ SECRETARY'S SIGNATURE
MAY 2 7 2003
GENERAL INSTRUCTIONS
APPEARANCE ' TRAVEL EXPENSES

The delivery of this subpoena to you by any method The Commission's Rules of Practice require that fees and
prescribed by the Commission’s Rules of Practice is mileage be paid by the party that requested your
legal service and may subject you to a penalty appearance. You should present your claim to Counsel
imposed by law for failure to comply. listed in ltem 8 for payment. If you are permanently or

) temporarily living somewhere other than the address on

MOTION TO LIMIT OR QUASH this subpoena and it would require excessive travel for

you to appear, you must get prior approval from Counsel

The Commission's Rules of Practice require that any listed in Item 8.

motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of

the document upon counsel listed in Item 8, and upon This subpoena does not require approval by OMB under
all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1980.

FTC Form 70-A (rev. 1/97)



CERTIFICATE OF SERVICE

I hereby certify that on June 3, 2003, I caused a copy of the Notice of Videotaped Deposition
and Subpoena Ad Testificandum directed to Bob Fletcher and the Protective Order Governing
Discovery Material to be served upon the below listed persons via Federal Express:

Bob Fletcher

c/o Matthew Goldman
Deputy Attomey General
State of California
Department of Justice

1300 I Street, Suite 125
Sacramento, CA 94244-2550

J. Robert Robertson, Esq. Richard B. Dagen, Esq. through service upon
Senior Litigation Counsel . Chong S. Park, Esq.

Federal Trade Commission Bureau of Competition

600 Pennsylvania Avenue NW, Drop 374 Federal Trade Commission

Washington, DC 20580 601 New Jersey Avenue NW, Drop 6264

20044306.1

Washington, DC 20001

gfane‘f. "’Simerson



