
UNITED STATESDISTRICTCOURT
SOUTHERN DIS1RICf OFFLORIDA

Case No. 00-7016-CIV-MARTINEZ

FEDERAL TRADECOMMISSION,

Plaintiff

v.
REXALL SUNDOWN, INC.,

Defendant.
______________---'1

i-1LED by D.C.

MAR 3 12003
CLARCIICC MADDOX

r.LERK LJ. s. DIST. CT.
c. O. OF rL.~.· MIAMI

STWULATED FINAL ORDER FOR PJERMANENT INJUNCTION AND SETTLEMENT
OF CLAIMS FOR MONETARY RELIEF

WHEREAS plaintiff, the Federal Trade Commission, has commenced this actionby

filing theComplaintherein; the parties havebeen represented by the attorneys whose names

appearhereafter; and the parties have agreedto settlement of this action upon the following terms

andconditions, without adjudication of any issue' of fact or law and without defendant admitting

liability for any of the matters alleged in tireComplaint;

TIIEREFORE, upon stipulation of plaintiff and defendant, it is hereby ORDERED,

ADJUDGED. and DECREEDas follows:

FINDINGS

I. ThisCourt has jurisdiction over the subject matterof this case and jurisdiction over all
parties. Venue in the Southern District of Plorida is proper.

2. The complaint states a claim upon which relief can be granted against the defendant.

3. The activitiesof defendant are in or affecting commerce, as defined in the fie Act, 15
U.S.C. § 44.
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4. Defendant waives all rights to seek judicial review or otherwisechallenge or contest the
validity of the Order. Defendant also waives anyclaim that it may have held under the
Equal Access to Justice Act, 28 U.S.C. § 2412, concerningthe prosecution of this action
to thedate of this Order. "

5. Eachpartyshall bear it own costs and attorneys' fees.

6. Entryof this Order is in the public interest.

7. Pursuantto Federal Rule of Civil Procedure65(d), the provisions of this Order are
binding upon defendant, and its officers. agents, servants,employees. and all other
persons or entities in activeconcert or participation with them, who receive actual notice
of this Order by personal service or otherwise.

DEFINITIONS

Porpurposes of this Order, the following definitions shall apply:

1. Unless otherwisespecified, "defendant" shall mean Rexall Sundown,Inc., a corporation,
its divisions and subsidiaries,its successors and assigns,and its officers, agents,
representatives, and employees.

2. "Competent and reliable scientific evidence" shall mean tests, analyses,research, studies,
or otherevidence based on the expertise of professionalsin the relevant area, that have
beenconductedand evaluated in" an objective mannerby persons qualified to do so, using
procedures generallyaccepted in the profession to yield accurate and reliable results.

3. "Cosmetic," "food" or "drug" shall mean as definedin Section 15 of theFederal Trade
Commission Act, 15 U.S.C. § 55.

4. "Commerce" shall mean as defined in Section 4 of the FederalTrade Commission Act,
15U.S.C. § 44.

5. "FTC"or "Commission" shall mean the Federal Trade Commission.

6. A requirement that defendant "notify the Commission"or "file with the Commission"
shallmean that the defendantshall send the necessaryinfonnation via first class mail,
costsprepaid, to the AssociateDirector for AdvertisingPractices,Federal Trade
Commission, 600 PennsylvaniaAvenue,N.W., Washington,D.C. 20580. Attn: FTC v.
Rexall Sundown, Inc. (S.D.Fla.).

7. The term"including" in this Order shall mean "including,without limitation."
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8. The terms "and" and "or" in this Ordershall be construedconjunctively or disjunctively
as necessary, to make the applicablephraseor sentence inclusiverather than exclusive..

9. Theterm"class action" or "class actions"shall refer to the consolidated class action
pending in Los Angeles County, California Superior Court entitledlindsay Teranchiand
JoAnne Levine v. Rexall Sundown,Inc., and the class action pendingin West Palm
Beach County, Florida, entitled PatriciaLaRaia, et al, v, Rexall Sundown, Inc.

1O~ Theterm"plaintiffs' class action counsel"shall meanthe attorneys approved as co-lead
counsel on behalf of plaintiffs in the class actions.

EFFECTIVE DATE AND CONDITIONS

I.

ITIS ORDERED that this Order shall becomeeffectiveupon its entryby the United
States District Court for the Southern District of Florida, except that:

A. Section VI.Ashall becomeeffective upon entry of Final Orders approvingthe
settlementin the class actions.

B. SectionVI.lB-K shall becomeeffectivewhen all of the following events have
occurred:

1. Entry of Final Ordersapproving the settlementin the class actions;and

2. . Expiration of the timefor, or exhaustion of, any appealfrom Final Orders
approvingthe settlementin the class actions.

The effective dateof this Order shall not be delayed or affectedin anymannerby any unresolved
dispute overfees to be paid to plaintiffs' class action counsel.

IT ISFURTHER ORDERED that beginning upon entry of this Orderand continuing
through suchtime as Sections VI.B-K becomeeffective,Rexall shall providethe Commission
witha full and completecopy of every document(includingall attachments) submittedto any
courtinconnection with the class actions. Copiesshall be providedto the Commission via
overnightmail or facsimilewithin 24 hours of Rexall receivingor filing such document. In the
eventthat theCommission seeks to intervene in the class actions,Rexall will not object to such
intervention by the Commission.

IT ISFURTIIERORDERED that in the event that an appeal of the class action
settlement is successful in overturning the class action settlement, the Commissionand Rexall
shallnegotiate in good faith to attempt to jointly agree to a modification of SectionVI of this
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Order. If, after90 days. the parties are unable to reach a mutually agreeable resolution. the
Commission shall. upon written request by·Rexall, return to Rexall all funds that remain in the
"redress account" established pursuant to Section VI.A. Once the remaining funds are returned
to Rexall, theparties shall bereturned to their respective positions in the litigation titled FTC v.
RexallSundown, Inc., Case No. 00-7016-Civ.-Martinez (S.D. FIa.). as of the date of entry of this
Order.withrespect to liability for monetary relief. The remainder of this Order will remain in
full force andeffect. The parties further agree that in the event this action is reinstituted by the
Commission pursuant to this provision. Rexall' s maximum liability for monetary relief shall not
exceed $12million pursuant to the same terms and conditions as set forth in Section VI, less the
costs of noticepaid by Rexall pursuant to Section vn.

CONDUCT PROIDBJiTIIONS

II.

IT ISFURTHER ORDERED that defendant, directly or through any corporation,
subsidiary, division, trade name, or other device, and its officers, agents, servants. employees,
and all personsand entities in active concert or participation with it who receive actual notice of
this Order,bypersonal service or otherwise; in connection with the manufacturing, labeling,
promotion,offeringfor sale, sale, or distribution of Cellasene or any substantially similar
product, in or affectingcommerce, is hereby permanently restrained and enjoined from making
any representation, in any manner, expressly or by implication. that such product eliminates. all"
substantially reduces cellulite, unless. at the time the representation is made, defendant possesses
and relies upon competent and reliable scientific evidence that substantiates the representation.

III.

IT ISFURTHER ORDERED that defendant, directly or through any corporation.
subsidiary. division,trade name, or other device. and its officers, agents. servants, employees,
and all persons and entities-inactive concert or participation with it who receive actual notice of
this Order,bypersonal service or otherwise, in connection with the manufacturing, labeling.
advertising, promotion, offering for sale, sale, or distribution of any drug, dietary supplement or
cosmetic, in or affecting commerce, shall not make any representation, in any manner, expressly
or by imnlication, about the effect of such product on cellulite, body fat or weight, unless. at the
time the representation is made. defendant possesses and relies upon competent and reliable
scientificevidencethat substantiates the representation.

IV.

IT IS FURTHER ORDERED that defendant, directly or through any corporation.
subsidiary,division. trade name, or other device, and its officers, agents, servants. employees,
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and all persons and entities in active concert or participation with it who receive actual notice of
this Order, by personal service or otherwise, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of anydrug, dietary supplement or
cosmetic, in or affecting commerce, shallnot misrepresent, in-any manner, directly or by
implication, the existence, contents; validity, results, conclusions, or interpretations of anytest or .
study.

v.
Nothing in this Order shall prohibit defendant from making any representation for any

drug that is permitted in the labeling for such drug under any tentative final Of final standard'
promulgated by theFood and Drug Administration, Of under any new drug application approved
by the Foodand Drug Administration. Nothing in this Order shall prohibit defendant from
making any representation for anyproduct that is specifically permitted in labeling for such .
product by regulations promulgated by the Food and Drug Administration pursuant to the
Nutrition Labeling and Education Act of 1990.

MONETARY JRELIJEF

VI.

IT IS FURTHER ORDERED that defendant shall pay to the Federal Trade Commission
the sum of up to Twelve Million Dollars ($12,000,000.00) as follows:

A. Not later than ten (10) days after the effective date of this provision of the Order,
defendant shall deposit by certified check or electronic. funds transfer into a redress
account to be established by the Federal Trade Commission for the purpose of receiving
payments due under the provisions of this Order (lithe redress account"), the sum of Eight
Million Dollars ($8,000,000.00), minus any costs of notice that Rexall has previously
paid pursuant to Section vn of this Order.

B. The funds paid by defendant pursuant to Subparagraph A above, together with accrued
interest, shall be used by the Federal Trade Commission or its Redress Administrator, to
provide refunds to persons who purchased Cellasene in the United States, and to pay any
additional costs ofnotice and/or administration for such a redress program. Payment to
such persons represents redress and is intended to be compensatory in nature, and no
portion of such payment shall be deemed a payment of any fine, penalty, or punitive
assessment. The Redress Administrator shall be selected by the Federal Trade
Commission, after consultation with defendant and plaintiffs' class action counsel.

C. The parameters of the redress program are as follows: Purchasers of Cellasene will be
allowed to obtain redress for a maximum of eight boxes of Cellasene, to be valued at $30
per box. In order to obtain redress, consumers will have to complete a claim form stating
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howmany boxes of Cellasene theypurchased, and where theypurchased those boxes.
Consumers will not be required to provide proof of purchase,such as empty bottlesor
receipts, but may begiven the option to do so. Consumers wiU be required to sign a
statement that "1 declare under the laws of the UnitedStates of America that the
information in my request for refund is true and correct to the best of my knowledge, that
I wasnot satisfiedwith Cellasene,and that I havenot previouslyreceived a refund for my
purchase(s) of Cellasene." In order to participatein the redress distribution, a consumer
must sign a waiverof rights to make any claim againstdefendantfor the amount of the
refund received. The Redress Administratorwill have discretion to request additional
information from consumers, and to request such submissions be made under penaltyof
perjury, llf valid claimsplus costs of notice and administration exceed $8 million, the
Redress Administratorshall, in the exercise of its discretion, request that consumerswho
claimto have purchasedin excess of 6 boxes resubmitclaims under penalty of perjury..

D. Anyadditionalprocedureswith respect to the administration of the redress program shall
be establishedby the Redress Administrator,afterconsultation with the Federal Trade
Commission, defendant's counsel and plaintiffs' class action counsel.

E, In theevent that funds paid by defendant pursuantto SubparagraphVI.A above, together
with accruedinterest, less the costs of notice and redressadministration, are insufficient
to providefull redress to consumers participatingin the redress program, defendantshall.
within ten (10) days after receivingnotice of suchinsufficiency by the Commission,
deposit by certifiedcheck or electronicfunds transferinto the escrow account established
by the Federal Trade Commissionfor the purposeof receivingpayments due underthis
Orderadditional monies, not to exceed Four Million Dollars ($4,000,000.00) to cover the
actual remainingcosts of redress. '

F. At the conclusionof the claims filing period, the Redress Administrator shall notifythe
Commission as to how the funds are to bedisbursed. Defendantand class plaintiffs'
counsel shall also benotified as to how the funds are disbursed, but shall have no right to
contestthe mannerof distributionchosen by theFederal Trade Commission, provided
that the manner of distributionchosen by the Commission comports with the terms of this
Order.

G. In the event that funds paid by defendant pursuant to Subparagraphs VIA and E above.
together with accruedinterest, less the costs of noticeand administration, are insufficient
to providefulJ redress to consumerswho participate in the redress program. the funds will
be distributed on apro rata basis. The Commission, afterconsultation with defendant
andplaintiffs' class action counsel. shall determinethe precisemethod of making a pro
rata distribution.

H. No redress funds shall be disburseduntil the expiration of the time for, or exhaustionof,
anyappeal from the order approvingthe class action settlementin the class actions,and
until expirationof the claims filing period,
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1. In theevent of any default on any obligation to make payment under this Paragraph,
interest, computed pursuant to 28 U.S.c. § 1961(a), shall accrue from the date of default
to thedate of payment.

1.. Exceptas provided in Section I hereof, defendant relinquishes all dominion. control and
title to the funds paid into the escrow account as wen as any interest accrued by these.
funds, and all legal and equitable title to the funds and any accrued interest. Defendant
shallmake no claim to or demand for the return of the funds paid into the escrow account,
directly or indirectly, through counselor otherwise; and in the event of bankruptcyof
defendant, defendant acknowledges that the funds in the escrow account are not part of
the debtor's estate, nor does the estate have any claim or interest therein. In the event that
direct redress to consumers is wholly or partially impracticable or funds remain in the
escrow account after redress is completed, any remaining funds shall be paid out as
follows: fifty percent (50%) to the Commission for such other equitable relief (including
consumer information remedies) as it determines to be reasonably related to the
defendant's practices alleged in the complaint or to be depositedin the United States
Treasury as disgorgement; and fifty percent (50%) to the plaintiffs class action counsel
for use as cy pres relief in accord with statute and approval by the state courts in the class
actions. A maximum of $50,000.00 shall be payable only out of the cy pres relief to the
SanBernardino County, California District Attorney as reimbursement for the costs
associated with investigating and instituting the legal action entitled State of California
VB. Rexall Sundown. Inc.•Superior Court of San Bernardino County, California, Case No.
SCVSS 093311. .

K. Any andall attorneys' fees or litigation expenses incurred in connection with the above
captioned litigation. whether or not ordered by any Court. shall be paid by the party
incurring the expense and shall not be credited against the funds deposited in the redress
account pursuant to Paragraph A or E. Any and all attorneys' fees or litigation expenses
in connection with the class actions. whether or not ordered by any Court. shall beborne
as decided by defendant and plaintiffs' class action counsel and shall not be credited
against the funds deposited in the escrow account pursuant to Paragraph A or E.

NOTICE

VII.

IT ISFURTHER ORDERED that Rexall will pay for all costs of notice to the class in theclass
actions. TheRedressAdministrator. who will be selected by the Commission after consultation
with plaintiffs' class action counsel and defendant, shall arrange for publication of notice to the
classin the class actions. Notice will be published in major national and regional newspapers.
several women's magazines, and posted on the websites of the Redress Administratorand the
FTC. Publications will be similar to where Cellasene was advertised, as determined by the
Redress Administrator. subject to parties' and s.tate courts approval. Rexall will attempt to
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utilizeits advertising buyingpower to obtain reduced publication rates. The costs of notice to be
paid pursuant to this Section shall not include any costs for attorney fees.

IT IS FURTHER ORDEREDthat the RedressAdministratormay"also use the funds in the "
redress account establishedin Section VI.A to pay for administrative costs relating to the
development and implementation of the redress program in accordance with this Order and the
payment of necessarycosts and expenses as~ociated with the redress account.

RECORD KEEPING

VIII.

IT IS FURTIffiRORDERED that defendant,for a period of five (5) years after the last date of
dissemination of anyrepresentation coveredby Parts Il, ill or N of this Order, shall maintain and
uponrequest make availableto the Commission for inspection and copying:

A. AU advertisements and promotionalmaterials containing the representation;

B. All materials that were relied upon in disseminating the representation; and

c." All tests. reports, studies. surveys. demonstrations, or other evidencein their
possession, custody, or control that contradict. qualify. or call unto question the"
representation,or the basis relied upon for the representation, including
complaints and other communications with consumers or with governmental
entities or consumer protection organizations.

MONITORllNG

JlX.

ITIS FURTHER ORDERED that defendant, for a period of five (5) years after the entry of this
Order.shalldeliver a copyof this Order to all current and future officers, directors. and
managers, andto all current and future employees, agents. and representatives having
~::r~~~~~!1!i.~~ '."!!!...~ ~~~~! !'.:! !!!~ ~1.!1:.-j,:".r.t 1'!"-~ttt".t" nfth;l'l l"lmp.t"; l\ncl shan secure from each such

persona signed and dated statement acknowledging receipt of the Order. Defendant shall deliver
this Orderto such current personnel within thirty (30) calendar days after the entry of this Order,
andto such future personnel within thirty (30)calendar daysafter the person assumessuch
position orresponsibilities. Defendant shall maintain and! upon request make available to the
Commission for inspection and copying each such signed and dated statement for a period of five
(5) years aftersuch statement is signed.

-8-

8cannlFd lrn~.· D:CQcvm1& DocW'rllflt :l1aPDtIG 1DFri"" 28OO;CKI:DO 2lIDS



IT IS FURTHERORDERED that defendant shall notify the Commission at least thirty (30)
calendar daysprior to any change in the corporation that may affect compliance obligations
arising underthis Order, includingbut not limited to a dissolution, assignment, sale.merger, or
other actionthat would result in the emergenceofa successor corporation; the creation or
dissolution ofa subsidiary.parent, or affiliate that engages in any acts or practices subject to this
Order; theproposed filingofa bankruptcypetition; or a change in the corporate name or address.
Provided, however, that, with respectto anyproposed change in the corporation about which
defendant learns less than thirty (30) calendar days prior to the date such action is to take place, it
shallnotifythe Commission as soon as is practicable after obtaining such knowledge.

XI.

IT IS FURTHER ORDERED that defendant shall, within sixty (60) calendar days after the entry
of this Order. and at such other times as the Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in which it has complied with this
Order.

xn,

IT IS FURTHER ORDERED that the Commission is authorized to monitor the compliance of
defendant with this Orderby 311 lawful means, including but not limited to the following means:

A. The Commission is authorized,without further leave ofcourt, to obtain discovery
from any person in the manner provided by Chapter V ofthe Federal Rules of
Civil Procedure, Fed. R. Civ. P. 26-37, includingbut not limited to the use of
compulsoryprocess pursuant to Fed. R. Civ. P. 45, for the purpose ofmonitoring
and investigatingthe complianceofdefendantwith this Order.

B. Nothing in this-Ordershall limit the Commission's lawful use ofcompulsory
process, pursuant to Sections 9 and 20 ofthe FI'C Act, 15 U.S.C. §§ 49, 5Th-l, to
investigate whether defendanthas violated any provision ofthis Order or Sections
5 or 12 ofthe FTC Act, 15U.S.C. §§ 45, 55.

ACKNOWLEDGMENT OF RECEIPT OF ORDER

xm,

IT ISFURTHER STIPULATED ANDORDERED that, within fifteen days after service ofthis
Order,defendant shall submit to the Commission a truthful sworn statement, in the form shown
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on Appendix A, that shall acknowledge receiptof this Order on behalf of defendant.

SCOPE OF ORDER.

XIV.

ThisOrderresolvesonly claimsagainst the defendantand its direct or indirect corporate
parents, Transmedia Consultants, Inc., Avrett Free & Ginsburg,DS Simon, GeorgeBeraka,
M.D., PeterPugliese, M.D., and CartreeiaDimaggio,and their respectiveemployees, officers,
directors, and shareholders, arisingout of or relatingto the advertising,marketing,promotion,
saleanddistribution of Cellasene, This Orderdoes not preclude the Commissionfrom initiating
further action or seekinganyremedyagainstanyother personsor entities, including without

. limitation persons or entities who maybe subjectto portionsofthis Order by virtue of actions
taken in concert or participation with defendant, and persons or entities in any type of
indemnification or contractual relationshipwith defendant.
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RETENTION OF JURISDICTION

XV.

IT IS FURTHERORDERED that this Court shall retain jurisdiction of this matter for purposes
of construction, modification, and enforcement of this Order.

so STIPULATED:

WILLIAM E. KOVACIC
GeneralCounsel

~ ,.Q. 1Jflmi fl fU
Stacy A.Feuer .
TheodoreH. Hoppock
Shira D. Modell
DanielKaufman
FEDERAL TRADE COMMISSION
600Pennsylvania Avenue, NW
Washington, D.C. 20580
Email(202) 326-3072, -3087, -2675, -3116 (voice)
(202) 326~3259 (facsimile)
Email: sfeuer@ftc.gov or thoppock@ftc.gov

GUY A.LEWIS
UnitedStates Attorney
MARILYNN LINDSEY
AssistantUnited States Attorney
500East Broward Blvd., Suite 700
Fort Lauderdale, Florida 33394
(954)356-7314,ext. 3610 (voice)
(954)356~7180 (facsimile)
E-mail:Marilynn.Lindsey@usdoj.gov

A .,...,..l"\n....TlOV<::' "C'nn nlf A.Tl\..~
.rJl,.ILJL"I",J.&'-I,'"lI~"~"''''''''.a.''.l&,. __ ,\lIooUoolIo''''''''''''''''''

FEDERAL TRADE COMMISSION

~,m~
by: RalphDenisco, Chief utive Officer

Edward F. Glynn, Jr.
VENABLE. BAETJER, HOWAID &
CIVllETTI, lLP
1201 New York Ave., N.W.
Suite 1000
Washington, D.C. 20005-3917
(202) 962-4805 (voice)
(202) 962-8300 (facsimile)
Email: efglynn@venable.com

Kenneth Strick
REXAI.L SUNDOWN, INC.
6111 Broken Sound Partway NW
Boca Raton, Florida 33467-3693
(561) 241-9400 (voice)
(561) 995-5188 (facsimile)
Email: kstrick@rexallsundown.com

_~'!'!'0P_"!EYS P0P_!,~_A_NT
REXAIL SUNDOWN, INC.
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Appendix A

UNITED STATES DISTRICTCOURT
SOUTHERN DISTRICT OFFLORIDA

Case No. 00-7016-CIV-MARTINEZ

FEDERAL TRADE COMMISSION,

Plaintiff

v,

REXALL SUNDOWN, INC.,

Defendant

----------------'/

AC)KNOWLEDGMIENT OF RECEUPT OF ORJl)ER

______---'" hereby states and affiIms:

1. Mynameis . I am[title] for defendantRexall Sundown, Inc. I am a
citizen of the United States and am over the age ofeighteen. I have personal knowledge
of thematters discussed in this declaration, and ifcalled as a witness, I could and would
competently testify as to the mattersstatedherein.

2. Mycurrentbusiness address is ' My currentbusiness telephone number is

3. On [date], I received a copy ofthe StipulatedFinal Orderand SettlementofClaimsfor
Monetary Reliefsigned by the HonorableJudge Martinez, United States District Court
Judge for the Southern District ofFlorida. A true and correctcopyofthe Order that I
received is appended to this Acknowledgment.

I hereby declare under penalty ofperjury under the laws of'the United States ofAmerica that the
foregoing is true and correct.
Executed on[date] , at [city, state] -->,_"

Name
Title
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