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To:  TheHonorable D. Michad Chappell
Adminigrative Law Judge

COMPLAINT COUNSEL’'SOPPOSITION TO RESPONDENTS
MOTION FOR LEAVE TO FILE REPLY

Enough is enough. More briefing on this issue is unnecessary a thistime and is certainly not fair
rebuttal. Under Rule 3.22(c), the “moving party shal have no right to reply, except as permitted by the
Adminidrative Law Judge or the Commisson.” However, Respondents argue that this Tribuna should
grant thempermissionto fileareply because Complaint Counsel surprised them by supposedly railsing new
issues. (i) “thefinding of any violationrequiresadivestiture” and (i) “what isrequired of adivested entity.”
(Mot. For Leave 1 3). Thisisnot correct.

To the contrary, on thefirst point, Respondents Motion expresdy identified the following issue:
“Should the break-up remedy be imposed if liahility isfound insome but not al of the markets challenged?’

(Mot. for Directed Verdict 13). Thus it should not surprise Respondentsthat Complaint Counsdl stated,



aswedid a closng argument, that the law (15 U.S.C. 8§ 21(b)) requires such a divestiture. (Opposition
Mot. 2-7). How can Respondents be surprised by the governing law on the issue they raised?

On the second point, Respondents acknowledged in their Motionthat the matter of remedy “was
an important part of the trid on liability” and that they had “dicited testimony touching on the issue of
remedy from a dozen witnesses.” (Mot. for Directed Verdict 9). This evidence, which Respondents
acknowledge is uncontradicted (id.), demonstrates that a successful divestiture must be implemented
through a restoration of a competitive entity, including assgnment of contracts, restoration of sufficient
personnd, a sufficient revenue base and scale, assets of the former PDM’s EC and Water Divisions and
fabrication facilities, intangible assats including technology and knowhow, customer goodwill and atrack
record, and oversight by amonitor trustee. (Opposition Mot. 18-28) . Having dlicited thistestimony at
trid and having admitted these very pointsinthe closng argument, Respondents cannot now claim to have
been surprised by what the evidence shows on the very issue they presented in their Maotion.

Accordingly, Complaint Counsel opposes Respondents Motion for Leave to FileaReply. The
issue of remedy will surely be briefed in the pogt-trid briefs, and Respondents have shown no good cause
for getting another bite at the apple now.

Dated: January 28, 2003 Respectfully submitted,

J. Robert Robertson
Rhett R. Krulla
Steven Wilensky
CecdliaWadeck
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ORDER
On January 24, 2003, Respondents filed aMotion for Leave to File Reply to Complaint
Counsd’ s Opposition to Respondents Motion for Directed Verdict on the Issue of Remedy (*Mation
for Leaveto Reply”). On January 28, 2003, Complaint Counsd filed an Opposition to Respondents
Motion for Leave to Reply. Having fully considered Respondents Motion and Complaint Counsel’s
Opposition thereto, the Court denies Respondents Motion for Leave to Reply.
IT ISHEREBY ORDERED that Respondents motion is denied in its entirety.

ORDERED

D. Michad Chappdll
Adminigrative Law Judge
Date: January __, 2003



CERTIFICATE OF SERVICE

| hereby certify that | caused two copies of Complaint Counsd’s Opposition to Respondents
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Washington D.C. 20580

Adminigrative Law Judge
and one copy by facamile and by fird-classmall to:

Jeffrey A. Leon

Duane M. Kdley
Winston & Strawn
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