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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
Docket Nao, 92949

MSC.SOFTWARE CORPORATION,
a corporation.
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COMPLAINT COUNSEL’S RESPONSE TO RESPONDENT'S MOTION FOR
CONTINUANCE OF THE START OF TRIAL OR SANCTIONS PRECLUDING
COMPLAINT COUNSEL’S FRESENTATION OF A REBUTTAL CASE

In its continutng effort to delay these proceedings, Respondent once again engages in
sancironable conduct. In attempting to change a discretionary reply brief into a mandatory
discovery device, Respondent™s only citation even vaguely on point runs s counler to
Respondent’s position that the three ellipses used i the abstracted quote do not begin to cover
the pap. While citing the case for the proposition that the reply brief is mandatory, Respondent

" leaves out the fobi-, . Cetpiad oo Uited Qtaces v Kodnapee T3 BG4 4G5 (30 Cir 1900
[ 2] Lo . s

. ¥ . a reply hrief is ot mandatory ™!

Thers is no justification for such sleight of hand, even if the case otherwise justified

Respondent’s postlion. The Court must be able to rely on the cilstions by the parties, especially

"The entire quote is as follows:

Rodriguez did not file a reply brief in response to the Govermment's brief, which urged
the plain error standard of review. At ora arpurnent, his counsel asserted that the issue
should be reviewed de novo. Needless to say, a reply briel contaimng such an assertion,
with supporting authorities, should have been led. Alihough a reply bref is not
mandatory, sce Fed. E. App. P. 28(¢), it is the besl vehicie for narrowing the true issues,
and s cspecially important - and called for -- when a new point or issue (such as
application of the narrow plain error standard of review) is raised in the appellce’s brief,



given the tight deadlines and scarce resources available.

And Rodriguez does not support Respondent. The courl sugpested that 5 reply brief
should be filed in an appellate case where the appeliee raised a new point or issue, sach as a new
standard of review. Unlike in Rpdriquez, the instant sinualion docs not invoive an appeal where
Respondent has raised a new standard of review. In fact, Respondent’s contentions were
addressed in an unprecedented 246 papes of prefral bnief’ and findings submitted by Complainit
Counsel. This casa s as far from “trial by ambugh™ 4 one could imagine.

Other than its deceptive citation to Rodriquez, Respondent cites to no authority to justify
trealing this reply tral brief different from the manner in which the Commission or federal courts
generally treat reply briefs. With respect to motions, the Commission Rules generally provide
“no right w reply, excepl as permutted by the Admimstrative Law Judge or the Commission,™
(See Rule § 3.22). Tnal bricis are not speaifically required or addressad by the Rules, but with
respect to appesls to the Commission, the Rule states that ap “appellant mav file a reply briet.”
(e Rule § 3 .5?.}?

MSC can only tum an optional bnt.f into a mandatory one threwgh additional editoral
maneuvering; that is, by inserting onc small, bur critical word [Fmust™ into the scheduling
order.’ Such tactics cannot be countenanced. The scheduling order simply did not turn a

diseretionary [iling inle an obligalory one.

*Traditionally, it is the party denied the opportanity to submit 2 reply brief that claims

{oul. See Ciiy of Los Anueles v. Santa Monics Baykeeper, 254 F.2d 282 (9% Cir, 20014 The

Company claims that it is a demal of due process pot to give a mandatory right to file a reply
brief. We know of no such requirement.){citation omitted}.

*Notably, the initial draft scheduling order circulated by Your Honor did not even
mention reply briels, See Proposed Scheduling Order (Nov. 1, 2001).
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Respondent’s attempt to divert Complaint Counsel’s attention from final pre-triat
preparation with a facially meritless pleading should nat be further rewarded - it has already
caused the .cxpf:ﬂditurc of neediess resources.”

A separate comprehensive motion for sanctions against Respondent’s continmnyg dilatory
lactics was fled separately.

Eespectfully Submitied.
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P. Abbott McCartney
Pegay . Bayer

Michasl G. Cowie

Kent E. Cox

Earen A. Mills

Nancy Park

Patrick I. Roach

Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
{2073 328 2495

Facsiinile (202) 326-34%0

Dated; July §, 2002

CERTIFICATE OF SERVICE

*(Given the shortess of time, this hrief is not eomprehensive. Should the Court desire
additional briefing on this issue, Complaint Counsel is happy to oblige.
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This is o certify that on July 8, 2002, I caused a copy of Complaint Counsel’s Response
to Respondent’s Motion for Continuance of the Start of Trial or Sanctions Precluding Compiaint
Counsel’s Presentation of a Rebuttal Case to be served via facsimile transmission and/or by

hand-delivery of a copy the following day to the following person:

The Honorable . Michael Chappeli
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Tefft W. Smith, Esquire
{olin M. Kass, Esquire
KIRKLANT & ELLIS
655 Fifteenth Street, W.W.
Washington, D.C. 20005
(202) 879-5034

Fax {202) 879-5200

Counsel for MSC.Boftware Corporation
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Peggy [3. Bayer



