UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

"
AT e

-----------

In the Matter of

MSC.SOFTWARE CORPORATION,
a corporation,

Dacket No., 9299
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ORDER GRANTING RESPONDENT MSC.SOFTWARE CORPORATION'S
MOTIONS FOR THE ISSUANCE OF SUBPOENAS DUCES TECUM AND
AD TESTIFFCANDUM TO THE DEPARTMENT OF DEFENSE AND
TO THE NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

L

On April 16, 2002, Respondent MSC. Software Corporation ("MEC™) filed two motions,
pursuant to Commission Rule 3.36, lor orders authoriang the Secretary of the Commassion to
issue subpoenas duces feciun and od testificandum to the Department of Defense (“DOD™) and to
the Naticnal Aeronautics and Space Adiministration ("NASA™). Complaint Counsel tiled one
apposition to both motions on April 25, 2002, Oral argumernt was heard on the moeticns
on April 25, 2002, For the reasons sct forth below, MSC’s motions are GRANTED.

IL

MBSC’s motion for issuance of subpoenas o be served upon DOD seeks subpoenas duces
fecum to be scrved on four DOD lecations and subpoenas ad festificandum to be served on four
DOD cmployees, MSC asscrts that the discoveory it sccks 1s designed to determine the sites’
experience using the products of MSC and of its competitors. MSC also seeks discovery on the
DOD sites” ability to switch to another FEA solver. According to M3, the documents and
tesiimony requested are designed to obtain needed information reparding the variety of solvers
used and considered hy the RO sites, their abilities to switch benween solvers, and their reasons
for selecting particalar solvers,

MSC also seeks to take the depositions of four DOD emplovees. All four of these
individuals appear on Complaint Counsel’s revised witness list as cxpected to testify about the
practices employved at four separaie DOD sites and three of these individuals have provided
Complaint Counsel with statements during the Part 1! investigation. Three of the individuals



have been designated by Complaint Counsel as expected Lo teslify about the operation of
Carderack; the evaluation, selection, procurement, and use of Nastran by Carderock, the story
of Mastran pricing and contract negotiations, switching and interchangeabrlity among solvers,
including Nastran, principles and methods of engineering and computing, competition among
FEA solvers in the defense mdustry, including Nastran, and MSC’s acquisition of UAl and
CSAR.

MSC’s motion for issnance of subpoenas to be served npon WASA seeks subpoenas
duces fecum to be served on seven NASA centers and subpoenas ad tesrificandum to be served
ol severl NASA employees. As with its motion for issuance of subpoenas to be served on DCD,
MBSC seeks discavery from the NASA centers pertaining to their experience using the products of
MSC and of its compelitors.

MSC also secks to take the depositions of seven NASA cmplovees. All seven of these
individuals appear on Complaint Counsel’s revised witness list. MSC represents that Complaint
Counsel’s witness list indicates that five of these individuals are expected to testily about their
center’s operation; their center’s evaluation, selection, procurgment, and use of Nastran; the
history of Nastran pricing and conmract nogotiations; the process of switching and
interchangeability among solvets, including Nastran; competition among FEA solvers in the
acrospace industry; M3Cs acquisition of USAI and C5AR; and the histery of Nastean, One of
the witnesses is expected to testify about all of those topics, except the history of Nastran. Al
seven of these individuaais have provided Complaint Counsel with statements during the Part 1T
investigation.

Complaint Counsel’s opposition to both motions asserts that MSC has farled to
demonsirate that MSC has been unable to obtain the information veluntarnly rom DOD and
NASA. Compiaint Counsel further asserts that MSC’s requests are not reasonable in scope. In
addition, Complaint Counsel argues that Exxon Corg., 95 F.T.C. 919 {1980} requrcs that any
dernand for documents directed to another agency proceed first under Section 8 of the FTC Act,
15 U.s.C. § 48

IIL

Comrmission Rule 3 36 requires that a mation for the issuance of a subpoena o be served
on govermmenlal agencies other than the Commission make a specific showing that (1) the
material sought is regsonable in scope; (2} the material falls within the limits of discovery under
§ 3.31(2)(1); and {3) the information or material sought cannot reasonably be obtained by other
mcans. 16 C.F.R. § 3.36(b}. The opinionin Exxon Corp., cited by Complaint Counscl, was
issued in Junc 1980, almost 22 years ago. The Comymission has amended its Rules of Practice
numerous iimes and specifically amendad Rule 3.36 at least twise since 1980, In no instance did
the Commission incarporate the subpoena procedure detailed in Exxop in 115 Rules of Practice
governing the applications for subpoenas to be issued to executive agencies. Section 3.36(b) of
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the Commission’s Rules of Practice is not ambiguous and does not contain a requirement that
ihese requests be certified to the Conunission or proceed under Secton 8 of the FTC Act.

The material sought appears reasonable in scope. Without an opposition filed by etther of
the agencies, it is difficult to evaluale ibe reasonableness of the specifications. 1t i3 reasonable
for MSC to examine relevant documents and depose individuals identified by Complaint Counsel
as trial witnesses 1n this case. A cursory review indicates that the subpocnas are reasonable in
comsideration of the designations made by Complaint Counset of the testimony Complaint
Counsel expects these witnesses to provide. Further, M5C has represented that it will work with
the agencies to narrow the scope of the subpoenas. MSC is expected to do so.

The material sought appears to fall within the limits of discovery under § 3.31{c} 1).
Complaint Counsel does not dispute the relevancy of the requested material. According to MSC,
one of its defenses in this litigation is that MSC competes aggressively with others in the FEA
solver market., MBC seeks discovery from DOD and NASA to demonstrate DOD’'s and NASA’s
expericnces as users of FEA solvers. Complaint Counsel, and not M3C, has made the opinions,
choiees and positions held by the DOD sites and NASA centers a central issue in this case.

Complaint Counsel represents that il has tumed over 1o MSC documents obrained from
DOD and NASA. MSC does not know 1f Complaint Counsel has turned over all of the
documenis it obtained from DOD and NASA or the scope of Complaint Counscl’s search for
docurments. Fairness dictates that MSC should not be required to rely on the documents collected
by and Hltered by Complaint Counsel for MSC’s defense in this litigation.

According to MSC, Dr. Hilke, Complaint Comnsel's economic expert, relies on testimony
and documents from DOD witnesses to establish his pesitions on relevant product market,
MSC’s pricing both before and after the acquisitions, and whether CSA/Nastran was a viable
substitute to MSC Nastran_ and relies on documents from NASA wilnesses to estahlish his
positions on competition in the FEA solver market and the viahility of UAI and CSAR as
substituies. Also, according Lo MSC, Dr. Venkayyya, Complainl Counsel’s techoical expert,
relied in part on NASA Goddard’s solver requirements in developing a list of features a code
must contain to te seriously considercd a3 a viable substitute for Nastran, Thus, compelling
circumstances in support of issuance of these subpoenas exist due to Complaint Counsel’s
experts’ reliance on docuraents from these agencies and Complaint Counsel’s identification of
these individuals as potential trial witnesses.

MEC represented af the April 25, 2002 statys conference that it has contasted various
government agencies seeking voluntary compliance and that the agencies are prohibited from
voluntarily complying with the requests from MSC. Accordingly, MSC has demonsirated that
the information or material sought cannot reasenably be obtained by other means.



[V.

MSC has made the specific showing required by Commissien Rule 3.36(b} In support of
its motion for issuancc of subpoenas duces fecumr and subpoenas adf restificandum that it seeks to
serve on DOD and NASA.  Aceordingly, MSC’s mations for issuance of subpocnas are
GRANTEL.

DO and NASA are not required to prﬁduce privileged documents or information.

Pursuant to Rule 3.34, in the evenl thal either DOD or WASA seek to limit or quash the
subpoenas, they shall have the earlier of ten days after service of the subpoena or the time for
compliance therewith to file any such motion. 16 C.F.R. § 3.34(¢), MSC shall serve a copy of
this order on DOD and NASA at the time it serves the subpoenas. 16 C.F.R. § 3.36(c).

ORDERED: Yy M

D. Michael Chappell.  *
Administrative Law Judge

Date: May 9, 2002
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