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In the Matter of

MSC.SOFTWARE CORPORATION,
a corporation.
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DRDER DENYING MOTION FOR PROTECTIVE ORDER AND
GRANTING MOTTON TO COMPEL DEPOSITIONS

L

On Aprl 30, 2002, Respondent MSC, Software Corporation ("MSC™) filed a morion for a
protective order to prectude Complaint Counsel from taking the depositions of six MSC senior
executfives. On May 2, 2002, MSC filed a second motion for a protective order to preclude
Complaint Counsel from taking the deposition of the fortner CEQ of Computerized Structuwral
Analysis Research Corporation (“CSAR"™), Complaim Counsel filed an opposition to both
motions on May 3, 2002,

On May 1, 2002, Complaint Counsel filed a motion to compel M3C 1o produce for
deposition six MSU senior executives and the former CEO of CSAR. MSC Hled an opposition
to this mation on May 3, 2002,

These motions and oppositions all address the same six MSC execurives and one former
cxecutive of CSAR. For the reasons set foirth below, MSC’s two motions for protective orders
are DENIED. Complaint Counsel's motion 1o compel is GRANTED.

I,

MSC argtics that Complaint Counsal should be precluded from taking the depositions of
these seven individuals because this discovery is unduly burdensome and cumulative, MSC
asserts that Complaint Counsel has already taken the depositions of 14 MSC emplayees and has
conducted investigational hearings of 5 of these 7 individuals during the investigatory stage of
thig litigation. MSC firiher asserts that two of the six executives are no longer on MSC’s
witness list and that MSC does not infend to call these hwo gt trial. With respect to the founder
and former CEO of CSAR, MSC assents that forcing this mdividual to appear and MSC to defend
jts lntercsts is unduly burdensome and cumulative. MSC argues that, with enly one month
remaining untl the close of diseovery, it should not be forced to expend its strained resources on



defending these depositions since, of Complaint Counsel’s 24 listed witnesses, MSC has deposed
only 2 and since Complaint Counsel has had ample opportunity to gather relevant information
from MSC, MBC further asserts that because Compleint Counsel has received 280 boxes of
documents from MSC, has talked to 46 third parties, and has taken the swom lestimony of 33
people, the depositions of these 7 individuals would be unduly cumulative.

In the alternative, MSC seeks an order limiting the depositions to the MSC executives
that will be called at irial, that the depositions be held at the convenience of MSC, and that the
depositions be limited to one seven hour day for each witness.

Complaint Counsel argues that each of the depositions it seeks to take will yield
information that is relevant to the ailegations of the complaint, the proposed relief, or to M3C’s
defenses. Complaint Counsel further argues that, although FTC counsel previously eondueted
mvestigational hearings of 5 of the 7 individuals, the proposed deponents have relevam
information aboul documents Complaint Counsel has subsequently received and about recent
developments in MSC's pricing decisions and alliances.

I1I.

Parties may obtain discovery to the extent that it may be reasonably expected to yicld
information relevant to the allegations of the complaint, the prapased relief, or to the defenses of
any respondent. 16 C.FR. § 3.31{e)(1). Parties’ requests for relevant discovery may be limited,
however, if the discovery seught is unreasonably cummilative or duplicative, or if the burden and
expense of the proposed discovery outweigh its likely benefit. 16 CF.R. § 3.31(e)1). In
addition, an Adminisirative Law Judge may enter a protective order to protect a party {from undus
burden or expense. 16 CF.R. § 3.31{d).

Parties resisting discovery of relevant information carry a heavy burden of showing why
discovery should be denied. Schering Plough Corp., 2001 FTC LEXIS 105, *3 (July 6, 2001);
Satter v. Upjohn Co., 593 F.2d 649, 631 (5" Cir. 1979); Blankenship v. Hearst Corp., 519 F.2d
418, 420 (0" Cir. 1975). A party secking to quash a deposition in its entirety has a heavy burden
of demonstrating good cause, Bucher v. Richardson Hospita! Authority, 160 F.R.D. 88 (N.D.
Tex. 1994). The fact that these deponents may be busy corporate executives doss not protect
them from being deposed. See Avkwrishe Murual Ins. Co. v. Natfonal Union Fire fns. Co., 1993
ULS. Dhist. LEXIS 1163, ¥*6-7(S.D.N.Y. Feb. 4, 1993); CAS, Ine. v. dhern, 102 F.R.I2. 820, R22
(SDN.Y, 1984},

MEC does not dispute that the proposed individuals have relevant information. Instead,
MBC argues that the depositions are “net critical” or *not necessary.” Complaint Counsel has
detnonstrated that the depositions would yisld relevant information. The fact that Complaint
Counsel has taken the depositions of 14 other M5C employees and now seeks to depose 6 more
does not risc to the level of unduly cumulative, especially where 5 of the 7 proposed deponents
are on MBSC's witness list.



Simply because Complaint Counsel has investigational hearing transcripts of 5 of the 7
individuals taken during the Part [1 investigational stage is not a basis for precluding Complaint
Counsel from taking tha depositions of these individuals during the Part ITI litigation. Hoechst
Marion Roussel, Inc., 2000 WL 33596436 (F.T.C. QOct. 12, 2000) (citing Ali-State Indus., 72
F.T.C. 1020, 1023-24, 1967 FTC LEXIS 159, *6-10 (Nov. 13, 1967) (The Commission, m
explaiming the different purposes of pre-complaint investigation versus post complaint discovery
procedures pursuant to the rules for adjudicatory proceedings, held “complamt counsel may
properly find, particularly after the issnes are refined in a prehearing conference, that some
additional documentation may be requirad o round o, extend, or suppily finther detfails {or the
particuiar transactions to be pursued.™)). Contrary to M5C’s characterization of the deposition of
the former CEO of CSAR that Complaint Counse! seeks as a “second deposition,” Compiaint
Counsel has not previously taken his deposition and is not prevented from doing so new on the
sraunds that FTC counsel previously conducted an investigational hearing of him. Hoechst
Marion Roussel, fne., 2000 WL 33596436 (F.T.C. Oct. 12, 2G00).

Further, simply because MSC does not intend to call 2 of the § MSC executives at trial is
not a reason o preclude depositions. The inquiry is whether a proposed depositions are
“reasonably expecied to vield information within the scope of discovery under § 3.31(c}1)." 16
C.FR. § 3.33(a). Where the proposed deponent is also a proposed trial witness, the reasons for
ordering such depositions are even more compeliling.

iv.

Complaint Counsel has demonstrated that the depositions of these seven individuals arc
reasonably cxpected to vield information relevant to the allegations of the complaint. MSC, as
the party moving for a protective order, has failed to carry its burden of demenstrating good
cause why these individuals shoutd not be deposed.  Accordingly, MSC’s motions for protective
orders are DENIED. Complaint Counsel’s motion to compel the depositions of these samc seven
individuals is GRANTELD.
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