UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

and

American Home Producets Corporation,
a corporation.

}
In the Matter of }
)
Schering-Plough Corporation, )
4 corporation, J
)
Upsher-Smith Laboratories, Inc., ) Docket No. 3297
4 corparation, )
3 FUBLIC
)
)
)
}
}

UPSHER-SMITH'S MEMORANDUM IN SUPPORT OF ITS UNOPPOSED
MOTHON FOR I¥N CAMERA TREATMENT OF CERTAIN TRIAL EXIIBITS

Upsher-Smith mowves for in camerg traatment to be accorded for portions of three trial
exhibits which contain trad¢ scerct information regarding Upsher-Smith’s Klor-Con M products:
SPX 1271, SPX 1272, and 5PX 1294, Only cne of the exhibits, SPX 1271, Dr. Banker's written
direct testimony, was discussed al 10al and ways not admitted at the time, in order 10 allow
Upsher-Bmith to address in camera issues. The discussion of the exhibit during trial was
conducted during an in camera session. (T1. 5260). The content of the other two exhibits, the
withess statement of Charles E. Miller (SI'X 1272) and Mr. Miller's deposition franscript (5PX
1294), were not discussed ai trial. Upsher-Smith respectfully requests that the portions of these
exhibits specified below be allurded im camera (reatment. The sensilive and proprietary nature
of the information discussed in the designuted portions of these exhibiis is described in the
accompanying declaration Mark 5. Robbins, Upsher-Smith’s Vice President of Scientific and

Legal Affairs.



STANDARD FOR IV CAMERA TREATMENT

Under Commission Rule 3.45(b) ir camera protection should be afforded 10 documents
upon a showing that “public disclosure will likely result in a clearly defined, serious injury to
person, partnership or corporation requesting their in camera treatment.” 16 CFR. § 3.45(b);
see also In re Dura Lube Corp., 1999 FTC LEXIS 255 (Dec. 23, 1999) (samc). An applicant
faces sericus injury “when the documents in question are secret and materiaf to the applicant’s
busines...” Inrhe Matrer of Bristol-Meyers, 90 F.T.C. 455, 456 (1977) (articulating &-factor test
for delermining secrecy and matcriality). Further, “[tlhe likely loss of business advantages is a
good example of a “clearly defined, serious injury.” Hoechst Marion Russell fne., 2000 FT.C.
LEXIS 138, *6 (2000}, Pleadings and other documents created durmg the litigation berween

fierce competitors and held under protective seal fit squarely in these criteria

THESE DOCUMENTS WARRANT IN CAMERA TREATMENT

During Dr. Banker’s testimony in Court on February 25, 2002, Schering offered SPX
1271 for admission inte evidence. Tr. 5202:9-5204:21, 5260:3-3261:2. Al that time, Upsher-
Smith requested the opportunity to review the exhibit to address /n camerg issues, and its
admission into evidence was deferred. The ensuing discussion relating to SPX 1271 at wial was
done during an i» camera sessien. {Tr, 5260). The conient of the other two exhibits SPX 1272
and SPX 1294, Mr. Miller’s statement and deposition, were not discussed at trial, On March 14,
2002, SPX 1271, SPX 1272 and SPX 1294 were admiticd along with several other exhibits in JX

3. Tr. 7783:25 - 778423,



Upsher-Smith requests in comera treatmenl for the specific portions of each of the
exhibits which discusses irade secret infommalion regarding the formulation of Upsher-Smith’s
Kier Com M products. With respect to SPX 1271, Upsher-Smith requests i# camera treatment
for paragraphs 2249 and paragraphs 51-52, and all of their subparts. With respect to SPX 1272,
Upsher-Smith requests i camera treatment for paragraphs 3, 6, 47, 48, 30-52, 55, and 3%-62. As
to SPX 12%4, Upsher-Smith requests in camera treatment for testimony given at 40:10-12,
43:18-44.24, 46:13-48:11, 5(x3-18, and 32:11-25.

These limted portions of SFX 1271, SPX 1272, and SPX 1294 all involve details
regarding Upsher-Smith’s patents that constinute trade secrets that have been carefully guarded
by Upsher-Smith, Robbins Dec. at 43. Moreover, this information is not publicly available and
its disclosure would give competitors an unfair advantage vis-a-vis Upsher-Smith. Robbins Dec.
T 3. These docwnents contain confidential trade secret reparding addressing the Intellectual
property of Upsher-Smith. Robbins Dec. 3. Should these portions of the decuments be used in
open court or placed on the public record beyond that which they have been already, it is almost

inevitable that Upsher-Smith®s competitors will become aware of the contents of the document.

CONCLUSION

For the reasons set forth heretn, Upsher-Smith respectfully requests in camera treatment
for documents designated as SPX 1271, SPX 1272 and SPX 1294 for an indefinite period of

time,



Nated: May 3, 2002 Respectfully submitted,

..

obcrt D. Paul
J. Mark Gidley
Christopher M. Curran

Peter ]. Camey

Gusiav P. Chiarello

601 Thirleenth Street, N.W.
Washington, D.C, 20005-3807
Telephone: {202) 626-3600

Facsimile: (202) §39-9355

Attornevs jor Upsher-Smith Laboratories, Inc.
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UPSHER-SMITH'S UNOPPOSED MOTION FOR
IN CAMERA TREATMENT OF CERTAIN TRIAL EX1IBITS

Upsher-Smath hereby moves for i camerg treatment of specific portiens of documents
identificd as SPX 1271, SPX 1272, and SPX 1294, all of which were admiited into evidence with
JX 5 on March 13, 2002, The portions for which iz camerqa treatment 18 soupht are identitied in
the accompanying memorandum and include competitively sensitive trade secret information
relating to Upsher-Smith’s formulation of its Kler Con M20 products.

The facts and authorities in suppert of this unopposed motion are set forth in the

acoompanying memorandim and declaration.



Dated: May 3, 2002

Respectfully submitted,

bert D. Paul
I. Mark Gidley
Christopher M. Curran
Peter J. Camey
Gustav P. Chiarcllo
601 Thirteenth Street, N_W.
Waghington, 13.C. 2005-3807
Telephone: (202) 626-3600
Facsimile: (202) 639-9355
Attorneys for Upsher-Swmith Laboratories, Inc.



CERTIFICATE OF SERVICE

I hereby certify that on May 3, 2002, T caused an original, one paper copy and one
electronic copy of the foregoing consent motion for i camera teatment and supporting papers
to be filed with the Secretary of the Commission, and that two paper copies were served by hand

upon:

Honorable 1. Michael Chappell
Administrative Law Judge
Ferderal Trade Commission
Room 104

600 Pennsylvania Avenue, N.W.
Washington, 2.C. 20580

and one paper copy was hand-delivered upon:

David R. Pender

Asgistant Director of Health Care Products Division
Faderal Trade Conmmission

Room 3115

a1 Pennsylvania Ave, NW.

Washington, DLC. 20580

Karen Bokat

Federal Trade Commission
Eoom 3115

&1 Pennsylvania Ave, N.W.
Washington, 1.C. 20580

Laura &. Shores

Howrey Simon Amold & White LLE
1299 Pennsylvania Ave., N.W.
Washington, D.C, 20004

JUpb K et
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DECLARATION OF
MARK 8. ROBBINS IN SUPFORT OF UPSHER-SMITH’S
MOTION FOR IV CAMERA TREATMENT OF CERTAIN DOCUMENTS

MAREK 3. ROBEINS, declares as follows;

1. I am the Vice President of Scientific and Lepal Affairs and mside counsel to
Respondent Upsher-Smith T.aboratories, Inc.-

2. Based on my personal knowledge [ submit this declaration in support of Upsher-
Smith’s application for in camera treatment of specific portions of exhibits which Schering-
Plough has identified as SPX 1271, 1272, and 1294 and which were admitted into evidence
wnder JX 5 on March 13, 2002, With respect 1o SPX 1271, Upsher-Smith requests i camery
treatment for paragraphs 22 — 49 and 51-52, and all of their subparts. With respect to SPX 1272,
Upsher-Smith requests f# camera treatment for paragraphs 5, 6, 47, 48, 50-52, 55, and 59-62. As
1o SPX 1294, Upsher-Smith requests in camera treatment for testimony given at 40:10-12,

43:18-44.24, 46:13-48:11, 50:3-18, and 52:11-25.



3. In eamnera treatment for the specified portions of these documents is imperative.
all of the docunsents are nop-public, and contain proprietary and legally sensitive material,
which has heen carefally gnardad by Upsher-Smith. Specifically, these documents reference
Upsher-Smith’s product formulations, which constitute competitively sensitive trade seerete.
Disclosure of these already protected documents would greatly prejudice Upsher-Smith, and give
competitors an wnfair advantage over Upsher-Smith with the disclosure of this secretive

information.

Pursuant 1o 28 U.5.C. § 1746, I declare under penaliy of pegjury that the feregoing s true
and. correct.

Execied on May 2, 2002 in Plymouth, Minnesota,

Ui

Mark S. Robbins, Bsq.
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ORDER GRANTING UPSHER-SMITH'S MOTION
FOR IN CAMERA TREATMENT OF CERTAIN TRIAL EXHIBITS

Upon consideration of Upsher-Smith™s Consent Motion for /i Camera Treatment

Of Patent Expert Opinion and Testimony wilhin specific portions of the exhibits designated SPX
1271, SPX 1272, and SPX 1294 it is hershy ORDERED that Upsher-Smith’s Motion is
GRANTED., The following portions of the above listed documenis receive in camera treatment
it this procesding:

(1) For SPX 1271: 722 — 49 and 51-52

(2)  For SPXSPX 1272:9% 5, 6, 47, 48, 50-52, 55, and 59-62.

(3) For SPX 1294: 40:10-12, 43:18-44:24, 46:13-48:11, 50:3-18, and 52:11-25.

Dated: Washington, 12.C.
hay 2002

D. Michae] Chappeil
Administrative Law Judge



