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In the Matter of

MSC SOFTWARE CORPORATION, Docket No. 9299
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RESPONDENT MSC.SOFTWARE CORPORATION'S
MOTION FOR PROTECTIVE ORDER

Porauant te Section 3.31 (2){1}and {d) of the l'cderal Tradz Commizsion’s Rules of Practice,
16CF.R §3.31 (e)(1)(d),' MSC. Software (“MSC™) hereby moves for a protective order prechuding
Complaint Counsel from taking the deposition of Dr. R. Swami Naraynaswami, the founder and

former Chicf Yxecutive Officer of Computerized Structural Analysia and Reasearch Corporation

' Comenission’s Rules of Praciice § 3.31(c){I) stales:

The frequency or cxtent of the use of the discovery methods
otherwise permitied under these rules shall be limited by the
Admimstrative Law Judge it he determines that: (1) [the] discovery
sought is unreasonably cumulative or duplicative, or is obtainable
from some other source that is more conventent, less burdensome,
or less expensive; (i1} [i]he party seeking the discovery has had
ample oppoertunity by discovery in the action to obtain the
information sought, or {iin) [t]he burden and expense of the
proposed discovery outweigh its likely benefit.

Rule of Practice § 3.31(d) further states:

The Administrative Law Judge may deny discovery or make any
order which justice requires te protect 2 pacty or other person from
annoyance, embarrassment, oppression, or undue burden or
cxpense, or to prevent undue delay in the procesding,



(“CSAR™. This depostion is duplicalive, burdensome, oppressive, and expensive. Moreover, the
burden and cxpense is particularly inappropriate to impose on a non-party.

On Aprit 26, 2002, Complaint Counsel noticed the multiple-day deposition of Dr,
Naraynaswami, who hias already been questioned under oath at lengih by Complaint Counsel.” Since
Dr. Naraynaswami’sinvestigation hearing om August 30, 2000, Dr. Nara}nasﬁami’s’im'ﬂlvn:ment and
knowledge bage of the YEA solver industry has remain unchanged. His company has Jong been
purchased; he no longer has any involvement with MSC or any customers with regard 1o FEA
software; and there have been ne new documents created relating to elther Dr. Naraynaswani cu:
CSAR. As such, there is nto reason for a sccond deposition of Dr. Naraynaswami, and therefore, it
can only serve 10 impose uniar expense and burden on both Dr. Naraymagwami and MSC.

Forcing Dir. Naraynaswami to appear and MSC to defend its imterests in a deposition that will
serve only to rehash old information, at (his stage in Lhe Iligation, and for more than one day is
unduly burdensome, cumulative, and will be added, unnecessary expense Lo both MSC and Dr,
Naraynaswami. This deposition is obviously not critical to Complaint Counsel’s case. Furthermore,
vivert Dir. Naraynaswami’s status as a non-party to this litigation, he is entitled to special
consideration when weighing the burdens and benefits of proposed discovery., See Cusumano v.
Microsoft Corp. 162 F.3d 708, 717 (17 Cir. 1998) (“[Clencern for the unwanted burden thrast upon
non-parties is u factor entitled to special weight in evaluating the balance of competing nesds
1recarding discovery requests]”y, Dart Indus. Co. v. Westwood Chem. Co., 649 F.2d 646, 649 ("

Cir. 1980) {restrictions on discovery “may be broader when a nonparty is the target of discovery”;,

? The investigationgl hearing atl which Dr. Naraynaswami testified under cath lasted a full day
and resulted in a 270 page transeript.



Lecalt v. MeClatchy, 116 F.R.IY. 453, 458 (D. Nev. 1986) (“nonparties to litigation enjoy greater
prolection roin discovery than normal parties™).

Allowing Complaint Counsel to proceed with this deposition of Dr. Naraynaswami would be
unduly burdensome and expensive 1o MSC az well. With only two months remaining prior to the
start of trial, and only 28 days remaimng in the dizcevery penod, M5C must focus its resources on
matters that are non-duplicative, non-burdensome, and designed to assist MSC in the preparation of
its affirmative case before this Court. MSC cannot spend its last thirty days of discovery defending
against Complaint Counsel’s Hirty month investigation and litigation of this case.

For the reasong stated above, MSC respectfully requests that Y our Honor grant this motign
for a protective order precluding thiz deposition.

Raespectinlly submitied,

MaullOGELY

Tellt W. Smith {Bar No. 458441}
Marimichacl O. Skubel (Bar No, 2949343
Michael 8. Becker {Bar No. 447431)
Bradford E. Biegon (Bar No. 453764)
Larissa Panle-Carres (Bar No. 467907)
KIRKLAND & ELLIS

635 15% Street, N'W., 12" Floor
Washington, DC 20005

(202) 870-5000 {Phone)

(2072) 879-5200 (Facsimile)

Counsel for Resporndent
MSC Software Corporation

Dated: May 1, 2002



CERTIFICATE OF SERVICE

This is to certify that on May 1, 2002, [ caused a copy of Respondent MSC.Software
Corporation’s Motion for Protective Order to be served by hand-delivery to the following persen:

The Honorable . Michael Chappell
Federal Trade Comumission .
600 Pennisylvania Avenue, N.W.
Washingion, DC 20580

Richard B. Dagen

Federal Trade Commission

601 Pennsylvania Avenue, NW
Swte 3027

Washington, D.C. 20380

P. Abbott McCartney

Federal Trade Cormumission

601 Pennsylvania Avenue, NW
Suite 3027

Washington, DC. 20550

Karen Mills

Federal Trade Cotumission

601 Pennsylvania Avenuc, NW
Suite 3027

Washington, D.C. 20580

Complaint Counsel

David Shotlander
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Statemeni of Marimichael 0. Skubel Pursuant to 16 C.F.R. § 3.22(f)

Pursuant to 16 CFR. § 3.22(), Marimichael O, Skubel states as follows:

1 am a partner at the faw firm of Kirkland & Ellis, 0655 Filleenth S1., NW, Washington, D.C.
20005, counsel for Respondent MSC. Software Corporation (“MSC™) in (he above-captioned matter.
T subnort this statement pursuant Rule 3. 22(f) of the Federal Trade Commission’s Rules of Practice,
16 C.FR. § 3.22(f), in connection with MSC’s Motion for protective order regarding Complaint
Counsel’s noticed deposition of Dr. R. Swami Naraynaswami. I submit this declaration to represent
that my colleagues and [ conferred with Complaint Counsel several times between April 15, 2002 and
the present both by phone and in person, in a good faith effort to resolve by agreement the issues
raised in MSC*s Motion for Protective Urder, yet was unable to,reach agreement.
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