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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Timothy J. Muris, Chairman
SheilaF. Anthony
Mozelle W. Thompson
Orson Swindle
ThomasB. Leary

In the matter of

Nestle Holdings, Inc., Docket No. C-4028

acorporation, and

Ralston Purina Company,
acorporation.
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DECISION AND ORDER

The Federd Trade Commission (“Commisson”) having initiated an investigation of the pro-
posed acquisition by Respondent Nestle Holdings, Inc. of certain voting securities of Respondent
Raston Purina Company, and Respondents having been furnished thereafter with a copy of the draft of
Complaint that the Bureau of Competition proposed to present to the Commission for its congderation
and that, if issued by the Commission, would charge Respondents with violations of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsdl for the Commission having thereafter executed an
Agreement Containing Consent Orders (“Consent Agreement”), an admission by Respondents of all
the jurisdictiona facts st forth in the aforesaid draft of Complaint, a statement that the signing of the
Consent Agreement is for settlement purposes only and does not congtitute an admission by Respon-
dents that the law has been violated as dleged in such Complaint, or that the facts as dleged in such
Complaint, other than jurisdictiond facts, are true, and waivers and other provisons as required by the
Commisson’'sRules; and

The Commission having thereafter consdered the matter and having determined that it had
reason to believe that Respondents have violated the said Acts and that a Complaint should issue



dating its charges in that respect, and having thereupon issued its Complaint and its Order to Maintain
Assets and having accepted the executed Consent Agreement and placed such Consent Agreement on
the public record for aperiod of thirty (30) days for the receipt and consideration of public comments,
now in further conformity with the procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34,
the Commission hereby makes the following jurisdictiona findings and issues the following Decison and
Order (“Order”):

1. Respondent Nestle Holdings, Inc., is a corporation organized, existing, and doing business
under, and by virtue of, the laws of Delaware, with its office and principa place of busnesslocated at
383 Main Avenue, Norwalk, CT 06851. Nestle Holdings, Inc. isasubsidiary of and controlled by
Nestle SA., acorporation organized, existing, and doing business under, and by virtue of, the laws of
Switzerland, with its principa executive offices located at Avenue Nestle 55, CH-1800 Vevey, Swit-
zerland.

2. Respondent Ralston Purina Company, is a corporation organized, existing, and doing
business under, and by virtue of, the laws of the State of Missouri, with its office and principa place of
business |located a Checkerboard Square, St. Louis, Missouri 63164.

3. JW. Childs Associates, Inc., is a corporation organized, existing, and doing business under
and by virtue of the laws of Delaware, with its office and principa place of business located at 111
Huntington Avenue, 29" Floor, Boston, Massachusetts 02199.

4. The Federa Trade Commission has jurisdiction of the subject matter of this proceeding and
of the Respondents and the proceeding isin the public interest.

ORDER
l.
IT ISHEREBY ORDERED that, as used in this Order, the following definitions shall goply:

A. “Nestle’” means Nestle Holdings, Inc., its parent Nestle SA., its directors, officers, employees,
agents, representatives, successors, and assigns, its subsidiaries, divisons, groups, and afiliates
controlled by Nestle, and the respective directors, officers, employees, agents, representatives,
successors, and assigns of each.

B. “Nestle SA.” means Nestle SA., itsdirectors, officers, employees, agents, representatives,
successors, and assigns, its subsidiaries, divisons, groups, and affiliates controlled by Nestle
SA., and the respective directors, officers, employees, agents, representatives, successors, and
assigns of each.



“Raston Purina” means Raston Purina Company, its directors, officers, employees, agents,
representatives, successors, and assigns, its subsidiaries, divisions, groups, and affiliates con-
trolled by Raston Purina, and the respective directors, officers, employees, agents, representa:
tives, successors, and assigns of each.

“Childs’ means JW. Childs Associates, Inc., its directors, officers, employees, agents, repre-
sentatives, successors, and assigns, its subsidiaries, divisons, groups, and affiliates controlled by
Childs, and the respective directors, officers, employees, agents, representatives, SUCCESOrs,
and assigns of each.

“Commisson” means the Federa Trade Commisson.

“Acquisition” means the proposed acquisition described in the Agreement and Plan of Merger
between Nestle and Ralston Puring, dated January 15, 2001, pursuant to which Nestle agreed
to acquire certain voting securities of Ralston Purina.

“Acquigtion Date’ means the date of consummation of the Acquistion.

“*Adminigrative Services’” means provison of adminigrative services, including but not limited
to, order processing, warehousing, shipping, accounting, and information trangtioning services.

“Alley Cat Product” meansthe Alley Cat brand of dry cat food products.

“Childs Acquisition Agreement” means the Asset Purchase Agreement (including dl related
agreements, schedules, exhibits, and gppendices) anong Nestle Holdings, Inc., Raston Purina
Company and JW. Childs Equity Partnersl, L.P., dated October 17, 2001, as amended.

“Coating Patent” meansthe U.S. and foreign patents and patent applications identified in
Appendix A of this Order.

“Consent Agreement” means the Agreement Containing Consent Orders executed by Respon-
dents and the Commission in this métter.

"Cogt" means (i) if in connection with Paragraph 11.F. of this Order: (x) the cost of manufactur-
ing an item, including the actud cost of raw materids (which includes packaging), direct labor,
and reasonably alocated factory overhead; and (y) in the case of a Force Mgeure Event as
defined in Paragraph 19 of the Childs Co-Pack Agreement, reasonable out of pocket costs
incurred for actual contracted services, provided that such costs shall not exceed the out of
pocket costs incurred in connection with any aternative supply arrangements for Respondents
dry cat food products produced at the facility affected by the Force Mgeure Event caculated
on anon-discriminatory pro ratabass, and provided further that in making any dternative



supply arrangements, Respondents shdl not discriminate in any manner againgt Raston Acquir-
er's products or in favor of the dry cat food products retained by Respondents after this Order
goesinto effect; or (ii) if in connection with Paragraphs 11.G. and |1.H. of this order, the cost of
direct materia, labor, and out of pocket expenses used to provide the relevant service.

“Divedtiture Trustee” means the Divedtiture Trustee appointed pursuant to Paragraph V of this
Order.

“Intelectud Property” means, without limitation, (i) dl trade names, regisered and  unregis-
tered trademarks, service marks and applications, domain names, trade dress,  dl copy-
rights, copyright registrations and gpplications, in both published works and unpublished works,
and goodwill associated with each of them; (i) dl patents, patent applications, and inventions
and discoveries that may be patentable, and goodwill associated with each of them; and (iii) dl
know-how, trade secrets, confidential information, software, technical information, data,
processes and inventions, formulag, recipes, methods, and product and packaging specifica-
tions, and goodwill associated with each of them; provided, however that Intellectua Property
shdl not include customer ligts or supplier lids.

“International Assets’ means any right, title, and interest that Respondents may have, at the time
the International Trademarks are divested, in, to, and under the Internationa Trademarks.

“Internationa Trademarks’ means any and al trademarks, service marks, trademark and
service mark registrations and pending trademark and service mark registrations that relate
exclusively to the Meow Mix Product or Alley Cat Product outside of the United States and
Canada.

“Manufacturing Information” means know-how and procedures used in the manufacture of the
Meow Mix Product and the Alley Cat Product in the United States or Canada as of the date
the Ralston Assets are divested.

“Meow Mix Product” means the Meow Mix brand of dry cat food products (which does not
include cat treats), including the brand extension Meow Mix Seafood Middles.

“Monitor” means the Monitor appointed pursuant to Paragraph IV of this Order.

“Non-Public Rdston Acquirer Information” means any propriety information of the Raston
Acquirer rdating to the Raston Assets or the Raston Business obtained by Respondentsin the
course of fulfilling the obligations required by Paragraphs|1.F., I1.G., and I1.H. of this Order.

“Order to Maintain Assets’ means the Order to Maintain Assets issued by the Commissionin
this maiter.



W.

“Person” means any individud, partnership, firm, corporation, association, trust, unincorporated
organization or other entity.

“Raston Acquirer” means the Person that acquires the Ralston Assets pursuant to this Order.

“Radston Acquidtion Agreement” means ether the Childs Acquisition Agreement or the acquis-
tion agreement described in Paragraph 11.C.2. of this Order.

“Ragon Assets’ means dl of Respondents' right,, title, and interest in and to dl assets, tangible
or intangible, relating to the operation of the Raston Business, including, but not limited to:

1 All inventories and supplies held by, or under the control of Respondents;
2. All Intellectua Property owned by or licensed to Respondents,

3. Copiesof dl customer lists and supplier ligts,

4, All rights of Respondents under any contract;

5. All governmenta gpprovas, consents, licenses, permits, waivers, or other authorizations
held by Respondents, to the extent transferable;

6. All rights of Respondents under any warranty and guarantee, express or implied; and

7. Copies of dl rdevant portions of books, records, and files held by, or under the control
of, Respondents (subject to Respondents' rights to maintain attorney client privilege).

Provided, however, that the Ralston Assets shall not include (i) any assets of the kind described
in Sections 1.02(b)(i) through (vii), (ix), (), and (xii) of the Childs Acquisition Agreement, (ii)
except for copies or portions thereof reasonably requested by the Ralston Acquirer for the
purpose of operating the Raston Business in a viable and competitive manner, any assets of the
kind described in Section 1.02(b)(xi) of the Childs Acquisition Agreement, (iii) any red prop-
erty (together with appurtenances, licenses and permits) owned, leased, or otherwise held by
Respondents, (iv) any persona property (including rights under any contract) owned, leased, or
otherwise held by Respondents that does not relate exclusively to operation of the Ralston
Business, and (V) any Intellectud Property that does not relate exclusively to operation of the
Raston Busness,



AA.

BB.

CC.

“Radgton Business’ means Respondent Ralston’ s business of researching, developing, manufac-
turing, distributing, marketing, and sdling Meow Mix Product and Alley Cat Product, in any
market anywhere in the United States and Canada, prior to the Acquisition Date.

“Respondents’ means Nestle and Raston Puring, individudly and collectively.

“Technicd Assstance’ means providing (i) expert advice, assstance, and training with respect
to the Manufacturing Information, and (i) access to Manufacturing Information.

IT ISFURTHER ORDERED that:

Respondents shdl divest:

1 The Raston Assets, absolutely and in good faith, to Childs pursuant to the Childs
Acquisition Agreement, no later than twenty days from the date the Commission ac-
cepts the Consent Agreement for public comment or January 31, 2002, whichever is
later.

2. The Internationa Assets, absolutely and in good faith, to Childs pursuant to the Childs
Acquisition Agreement, no later than180 days from the date the Ralston Assets are
divested pursuant to Paragraph 11.A.1. of this Order.

The Childs Acquisition Agreement is incorporated by reference and made a part of this Order
as Confidentid Appendix B. Respondents shdl comply with dl terms of the Childs Acquigtion
Agreement, and any breach by Respondents of any term of the Childs Acquisition Agreement
shdl condtitute aviolation of this Order. In the event any term of the Childs Acquisition Agree-
ment contradicts any other terms of this Order, such other terms of this Order shal govern
Respondents obligations under this Order and the Childs Acquisition Agreement.

If, a the time the Commission determines to make this Order find, the Commission determines
that Childs is not acceptable as the Raston Acquirer or that the Childs Acquisition Agreement
is not an acceptable manner of divestiture, and so notifies Respondents, Respondents shdl
immediately terminate or rescind the Childs Acquisition Agreement and divest the Raston
Assets and International Assets:

1 At no minimum price, absolutely and in good faith, to another Person that recaeives the
prior gpprova of the Commission, no later than 180 days from the date this Order
becomesfind,



2. In amanner that receives the prior approva of the Commission, including, but not
limited to, entering into, and performing, an acquigtion agreement (subject to Commis-
sion approva) with the Person that acquires the Ralston Assets and International Assets
pursuant to Paragraph I1.C.1. of this Order; and

3. Respondents shdl comply with al terms of the acquisition agreement described in
Paragraph 11.C.2. of this Order, and any breach by Respondents of any term of such
acquisition agreement shal congtitute aviolation of this Order. In the event the acquis-
tion agreement varies from or contradicts any other terms of this Order, the terms of
this Order shall govern Respondents' obligations under this Order.

No later than the date Respondents divest the Ralston Assets, Respondents shdl grant a
perpetua, non-exclusive, trandferable, fully paid up, license to the Ralston Acquirer to use the
Coating Patent (except in Spain, Italy, and Greece) (1) in the development, manufacture,
marketing, distribution, or sale of any product manufactured by or for the Raston Acquirer (or
its successor) and sold for its account (“Raston Acquirer Products’), and (2) in the manufac-
ture by the Ralston Acquirer (or its successor) of any pet food products for any third parties.
Neither Respondents nor Ralston Acquirer shdl have the right to sublicense or license the
Coating Patent except (i) for use in the devel opment, manufacture, marketing, ditribution, or
sde of products manufactured by or for Respondents (in the case of Respondents) or the
Raston Acquirer Products (in the case of the Raston Acquirer), and (ii) to the acquirer of any
brand divested (whether by license for any period of time or sale) by Respondents if such
divedtiture relates to product thet, at the time of such divestiture, uses the Coating Patent.

Respondents shdl use their best efforts (1) to fully identify any registrations of the Internationa
Trademarks held by Respondents prior to divesting the Internationa Assets to the Ralston
Acquirer, and (2) to assst and cooperate with the Ralston Acquirer to obtain all governmental
approvals, consents, licenses, permits, waivers, or other authorizations described in Paragraph
I.Z., which are not transferable from Respondents to the Ralston Acquirer.

Upon the request of the Ralston Acquirer, for aperiod up to 24 months from the date Respon-
dents divest the Ralston Assets, Respondents shdl provide a supply of Meow Mix Product
and Alley Cat Product to the Ralston Acquirer sufficient to enable the Raston Acquirer to
operate the Ralston Businessin a viable and competitive manner.

Upon the request of the Ralston Acquirer, for aperiod up to 24 months from the date Respon-
dents divest the Ralston Assets:



Respondents shdl provide Technica Assstance to the Raston Acquirer sufficient to
enable the Ralston Acquirer to operate the Ralston Business in a viable and competitive
manner.

In connection with the Technical Assistance required by Paragraph 11.G.1. of this
Order, Respondents shdl alow the Ralston Acquirer reasonable and timely accessto
Respondents manufacturing facilities for the purpose of inspecting manufacturing
operations relating to the production of Meow Mix Product and Alley Cat Product.

Upon the request of the Ralston Acquirer, for aperiod up to 6 months from the date Respon-
dents divest the Raston Assets, Respondents shal provide Adminigirative Services to the
Raston Acquirer sufficient to enable the Ralston Acquirer to operate the Ralston Businessin a
viable and competitive manner.

Respondents shdl enter into one or more agreements, subject to Commission gpprova, with
the Raston Acquirer incorporating the terms of Paragraphs 11.F., 11.G., and I1.H. of this Order:

1.

Any such agreement shal not require the Raston Acquirer to pay compensation for the
goods and services required by Paragraphs11.F., I1.G., and I1.H. of this Order that
exceeds the Cost of providing such goods and services.

Any such agreement incorporating the terms of Paragraph I1.F. of this Order shdl not
limit the damages (such asindirect and consequentid damages) to which Raston
Acquirer would be entitled to receive in the event of Respondents breach of the agree-
ment.

Any such agreement incorporating the terms of Paragraphs 11.G. and 11.H. of this Order
shdl not limit the damages (such as indirect and consequential damages) to which
Raston Acquirer would be entitled to receive in the event of Respondents breach of
the agreement to an amount less than the damages that the Raston Acquirer would
recover in abreach of contract action (as opposed to an indemnity claim) based on
such breach.

Any such agreement shal not alow Respondents to terminate such agreement for a
materid breach of the agreement by the Ralston Acquirer in the absence of afina order
of acourt of competent jurisdiction, regardless of whether such order is appealable.

The purpose of the divestiture of the Raston Assetsis to ensure the continued use of the assets

in the same business in which the Ralston Assets were engaged a the time of the announcement

of the proposed Acquisition by Respondents and to remedy the lessening of competition aleged
in the Commission’s complaint.



[,
IT ISFURTHER ORDERED that:

Except in the course of performing their obligations under the Ralston Acquisition Agreement or
this Order, Respondents shal not provide, disclose or otherwise make available any Non-
Public Ralston Acquirer Information to any Person and shal not use any Non-Public Ralston
Acquirer Information for any reason or purpose,

Respondents shdl disclose Non-Public Ralston Acquirer Information only to those Persons
who require such information for the purposes permitted under Paragraph 111.A.., and only such
part of the Non-Public Ralston Acquirer Information that is so required.

Respondents shall enforce the terms of this Paragraph 111 as to any Person and take such action
asis necessary to cause each such Person to comply with the terms of this Paragraph 111,
including al actions that Respondents would take to protect their own trade secrets and
proprietary information.

The requirements of this Paragraph |11 do not gpply to that part of the Non-Public Ralston
Acquirer Information that Respondents demondirate (i) was or becomes generdly avallable to
the public other than as aresult of adisclosure by Respondents or (ii) was available, or be-
comes available, to Respondents on a non-confidentid bass, but only if, to the knowledge of
Respondents, the source of such information is not in breach of a contractud, legd, fiduciary, or
other obligation to maintain the confidentidity of the information.

V.
IT ISFURTHER ORDERED that:

Angele Thompson (“Monitor”) is hereby gppointed to monitor Respondents compliance with
Paragraphs Il and 111 of this Order and Paragraphs 11 through 1V of the Order to Maintain
Assts:

Respondent shall consent to the following terms and conditions regarding the powers,  duties,
authorities, and respongbilities of the Monitor:

1. The Monitor shal have the power and authority to monitor Respondent’ s compliance
with the terms of this Order and shall exercise such power and authority and carry out
the duties and respongbilities of the Monitor pursuant to the terms of this Order and in
amanner consstent with the purposes of this Order.



Within ten days after it Sgns the Consent Agreement, Respondent shall execute an
agreement that, subject to the gpprova of the Commission, confers on the Monitor al
the rights and powers necessary to permit the Monitor to monitor Respondent’s
compliance with the terms of this Order in amanner consstent with the purposes of this
Order. The Monitor shdl sgn a confidentidity agreement prohibiting the use, or
disclosure to anyone other than the Commisson, of any competitively sengtive or
proprietary information gained as aresult of hisor her role as Monitor.

The Monitor’s power and duties under this Paragraph IV shall terminate three business
days after the Monitor has completed his or her find report pursuant to Paragraph
IV.B.8.(ii), or a such other time as directed by the Commission.

The Monitor shal have full and complete access to Respondents' books, records,
documents, personnd, facilities and technica information relating to compliance with
this Order and Order to Maintain Assets, or to any other relevant information, as the
Monitor may reasonably request. Respondents shall cooperate with any reasonable
request of the Monitor. Respondents shdl take no action to interfere with or impede
the Monitor's ability to monitor Respondents compliance with this Order and Order to
Maintain Assats.

The Monitor shdl serve, without bond or other security, at the expense of Respondent,
on such reasonable and customary terms and conditions as the Commission may et.
The Monitor shall have authority to employ, at the expense of Respondent, such
consultants, accountants, attorneys and other representatives and assistants as are
reasonably necessary to carry out the Monitor's duties and responsibilities. The
Monitor shal account for al expensesincurred, including feesfor his or her services,
subject to the approva of the Commission.

Respondents shdl indemnify the Monitor and hold the Monitor harmless againg any
losses, clams, damages, liabilities, or expenses arisng out of, or in connection with, the
performance of the Monitor’s duties, including al reasonable fees of counsd and other
expenses incurred in connection with the preparation for, or defense of, any clam,
whether or not resulting in any ligbility, except to the extent that such losses, clams,
damages, liabilities, or expenses result from the Monitor’ s gross negligence or wilful
misconduct. For purposes of this Paragraph IV.B.6., the term “Monitor” shdl include
al Persons retained by the Monitor pursuant to Paragraph 1V.B.5. of this Order.

If a any time the Commission determines that the Monitor has ceased to act or falled to

act diligently, or isunwilling or unable to continue to serve, the Commisson may
gppoint a subgtitute to serve as Monitor. The Commission shdl select a subgtitute

10



Monitor subject to the consent of Respondent, which consent shal not be unreasonably
withheld. If Respondent has not opposed, in writing, including the reasons for oppos-
ing, the sdlection of any proposed Monitor within ten days after notice by the staff of
the Commission to Respondent (by delivery receipt acknowledged, to Respondents
counsel of record) of the identity of any proposed substitute Monitor, Respondent shdll
be deemed to have consented to the selection of the proposed substitute. Respondent
shall execute the agreement required by Paragraph IV .B.2 of this Order within ten days
after the Commission gppoints a subgtitute Monitor. The subgtitute Monitor shal serve
according to the terms and conditions of this Paragraph 1V.

8. The Monitor shdl report in writing to the Commission (i) every sixty days from the date
this Order becomes find, (ii) no later than thirty days from the date Respondents have
completed al obligations required by Paragraph | of this Order, and (iii) a any other
time as requested by the staff of the Commission, concerning Respondents' compliance
with this Order and the Order to Maintain Assets.

The Commission may on its own initiative or a the request of the Monitor issue such additiona
orders or directions as may be necessary or appropriate to assure compliance with the require-
ments of this Order.

IT ISFURTHER ORDERED that:

If Respondents have not divested, absolutely and in good faith any of the Raston Assets within
the time and manner required by Paragraph 11 of this Order, the Commission may at any time
gppoint one or more Persons as Divestiture Trustee to divest such assets in the manner
provided in this Paragraph V.

In the event that the Commission or the Attorney Genera brings an action pursuant to 8 5(I) of
the Federal Trade Commission Act, 15 U.S.C. 8§ 45(]), or any other Satute enforced by the
Commission, Respondents shall consent to the gppointment of a Divestiture Trustee in such
action. Nether the gppointment of a Divestiture Trustee nor a decision not to appoint a
Divedtiture Trustee under this Paragraph V shdl preclude the Commission or the Attorney
Generd from seeking civil pendties or any other rdief avalableto it, incdluding a
court-gppointed Divestiture Trustee, pursuant to 8 5(1) of the Federa Trade Commission Act,
or any other statute enforced by the Commission, for any failure by the Respondents to comply
with this Order.

11



If aDivedtiture Trustee is gppointed by the Commission or a court pursuant to this Paragraph
V, Respondents shdl consent to the following terms and conditions regarding the Divestiture
Trustee's powers, duties, authority, and respongibilities:

1.

The Commission shdl sdlect the Divestiture Trustee, subject to the consent of the
Respondents, which consent shal not be unreasonably withheld. The Divedtiture
Trustee shall be a Person with experience and expertise in acquiditions and divestitures
and may be the same Person as the Monitor appointed pursuant to Paragraph IV of this
Order. If Respondents have not opposed, in writing, including the reasons for oppos-
ing, the sdlection of any proposed Divedtiture Trustee within ten business days after
receipt of written notice by the staff of the Commisson to Respondents of the identity
of any proposed Divedtiture Trustee, Respondents shall be deemed to have consented
to the selection of the proposed Divestiture Trustee.

Subject to the prior gpprova of the Commission, the Divestiture Trustee shall have the
exclusive power and authority to effect the divestiture for which he or she has been
gppointed pursuant to the terms of this Order and in a manner consistent with the
purposes of this Order.

Within ten days after gppointment of the Divestiture Trustee, Respondents shall execute
an agreement that, subject to the prior gpprova of the Commission and, in the case of a
court-gppointed Divedtiture Trustee, of the court, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture Trustee to effect the divestiture
for which he or she has been gppointed.

The Divestiture Trustee shdl have twelve months from the date the Commission
approves the agreement described in Paragraph V.C.3. of this Order to accomplish the
divedtiture, which shal be subject to the prior gpprova of the Commission. If, how-
ever, a the end of the twelve-month period the Divestiture Trustee has submitted a plan
of divedtiture or believesthat divestiture can be achieved within areasonable time, the
divestiture period may be extended by the Commission, or, in the case of a court
gppointed Divedtiture Trustee, by the court; provided, however, the Commission may
extend this period only two times.

The Divedtiture Trustee shdl have full and complete access to the personnel, books,
records and facilities related to the assets to be divested, or to any other relevant
information, as the Divestiture Trustee may request. Respondents shdl develop such
financid or other information as such Divestiture Trustee may reasonably request and
shall cooperate with the Divestiture Trustee. Respondents shdl take no action to
interfere with or impede the Divedtiture Trustee's accomplishment of the divestiture.
Any ddaysin divedtiture caused by Respondents shdl extend the time for divestiture

12



under this Paragrgph in an amount equd to the delay, as determined by the Commisson
or, for a court-gppointed Divestiture Trustee, by the court.

The Divedtiture Trustee shdl use hisor her best efforts to negotiate the most favorable
price and terms available in each contract that is submitted to the Commission, but shall
divest expeditioudy a no minimum price. The divedtiture shal be made only to an
acquirer that receives the prior gpprova of the Commission, and the divestiture shal be
accomplished only in a manner that receives the prior goprova of the Commission;
provided, however, if the Divedtiture Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission determines to gpprove more than one such
acquiring entity, the Divestiture Trustee shall divest to the acquiring entity or entities
selected by Respondents from among those gpproved by the Commission; provided,
further, that Respondents shdl sdect such entity within five business days of receiving
written notification of the Commisson’s approvd.

The Divedtiture Trustee shdl serve, without bond or other security, at the cost and
expense of Respondents, on such reasonable and customary terms and conditions as
the Commission or acourt may set. The Divedtiture Trustee shdl have the authority to
employ, a the cost and expense of Respondents such consultants, accountants, attor-
neys, investment bankers, business brokers, appraisers, and other representatives and
assdants as are necessay to carry out the Divestiture Trustee's duties and respongibili-
ties. The Divedtiture Trustee shdl account for al monies derived from the divestiture
and dl expensssincurred. After approvd by the Commission and, in the case of a
court-gppointed Divestiture Trustee, by the court, of the account of the Divestiture
Trugtee, induding feesfor his or her services, dl remaining monies shdl be paid at the
direction of the Respondents, and the Divedtiture Trustee's power shal be terminated.
The Divedtiture Trustee's compensation shdl be based at least in Sgnificant part on a
commission arrangement contingent on the Divedtiture Trusteg's divesting the assets.

Respondents shdl indemnify the Divedtiture Trustee and hold the Divetiture Trustee
harmless againgt any losses, clams, damages, liahilities, or expenses arisng out of, or in
connection with, the performance of the Divedtiture Trusteg's duties, including al
reasonable fees of counsel and other expensesincurred in connection with the prepara-
tion for, or defense of any claim, whether or not resulting in any ligbility, except to the
extent that such lighilities, losses, damages, daims, or expenses result from gross
negligence or willful misconduct by the Divestiture Trustee. For purposes of this
Paragraph V.C.8., the term “Divedtiture Trusteg” shdl include al Persons retained by
the Divedtiture Trustee pursuant to Paragraph V.C.7. of this Order.

13



9. If the Divedtiture Trustee ceasesto act or fals to act diligently, the Commission may
gppoint a substitute Divedtiture Trustee in the same manner as provided in this Para-
graph V for gopointment of theinitid Divestiture Trustee.

10.  TheDivedtiture Trustee shdl have no obligation or authority to operate or maintain the
assets to be divested.

11.  TheDDivedtiture Trustee shdl report in writing to the Commission every sixty days
concerning the Divedtiture Trustee's efforts to accomplish the divedtiture.

D. The Commission or, in the case of a court-gppointed Divestiture Trustee, the court, may on its
own initiative or a the request of the Divedtiture Trustee issue such additiona orders or
directions as may be necessary or appropriate to accomplish the divestiture required by this
Order.

V1.

IT ISFURTHER ORDERED that if Childs acquires the Raston Assets pursuant to
Paragraph [1.A. of this Order:

A. Childs shal not, for a period of five (5) years from the date this Order becomesfind, sl or
otherwise convey, directly or indirectly, al or substantidly dl of the Ralston Assets (excluding
transactions in the ordinary course of business, such as sdes of inventory to customers) to any
Person without prior gpprova of the Commission and only in a manner that receives the prior
gpprova of the Commission; provided, however, that:

1 Notwithstanding anything in this Paragraph VI, Childs shdl not sdl or otherwise
convey, directly or indirectly, for use with dry cat food in the United States, any Meow
Mix Product or Alley Cat Product or related trademarks except to a Person that
receives the prior gpprova of the Commission and only in amanner that receivesthe
prior gpprova of the Commission, and

2. The obligations of this Paragraph V1 shdl not apply to asde or conveyance of the
Raston Assats through a public placement of sharesin which Childs retains 25% or
more of the equity or other interest of the Person owning or operating the Raston
Assets, and no other Person owns, directly or indirectly, a greater percentage than
Childs.

B. Because Childs plansinclude the possihility of resdling the R ston Assets, the purpose of this

Paragraph V1 isto ensure the continued use of the assets in the same business in which the
Raston Assets were engaged at the time of the announcement of the proposed Acquisition by
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Respondents and to remedy the lessening of competition aleged in the Commisson’s com-
plant.

VII.

IT ISFURTHER ORDERED that Respondents and Childs shdl provide acopy of this
Order to each of Respondents and Childs' respective officers, employees, or agents having manageria
responsbility for any obligations under Paragraphs I, 111, 1V, and VI of this Order, no later than ten
days from the date this Order becomesfind.

VIII.
IT ISFURTHER ORDERED that:

A. Respondents shall file a verified written report with the Commission setting forth in detail the
manner and form in which they intend to comply, are complying, and have complied with this
Order and the Order to Maintain Assets:

1 No later than sty days from the date this Order becomes find and every sixty days
thereafter (measured from the due date of the first report) until one year from the date
this Order becomesfind (for atotal of Sx reports during the first yeer).

2. No later than ninety days from the due date of Respondents sixth report as required by
Paragraph VI1I1.A.1. of this Order, and every ninety days thereafter (measured from the
due date of the seventh report) until two years from the date this Order becomes final
(for atotd of ten reports during the first two years).

3. No later than one year from the due date of Respondents' tenth report as required by
Paragraph VI11.A.2. of this Order, and annually thereafter for the next seven years, on
the anniversary of the date this Order becomes find.

Provided, however, that Respondents shal aso file the report required by this Paragraph
VIIILA. & any other time as the Commission may require.

B. If, a the time this Order becomes fina, Respondents have not completed dl of the obligations
required by Paragraph 11.A. of this Order, Respondents shal comply with Paragraph VIII1LA. of
this Order by filing a verified written report no later than thirty days from the date this Order
becomes find, every thirty days thereafter (measured from the due date of the first report) until
Respondents have complied with the obligation required by Paragraph I1.A. of this Order.
Thereafter, Respondents shal assume the reporting schedule set forth in Paragraph VIIILA. of
this Order and file subsequent reportsin accordance therewith.
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Respondents shdl include in their compliance reports afull description of the efforts being made
to comply with Paragraph I1.A. (or Paragraph 11.C., if gpplicable), of this Order, including a
description of al substantive contacts or negotiations for the divestiture and the identity of dl
parties contacted. Respondents shdl include in their compliance reports copies of dl written
communications to and from such parties, al internd memoranda, dl reports and recommen-
dations concerning divedtiture, the date of divedtiture, and a statement that the divedtiture has
been accomplished in the manner approved by the Commission.

IX.

IT ISFURTHER ORDERED that Respondents, Nestle SA., or Childs, respectively, shdl

notify the Commission at least thirty days prior to any proposed change in the corporate Respondents,
Nestle SA., or Childs, as gpplicable, such as dissolution, assgnment, sale resulting in the emergence of
a successor corporation, or the creation or dissolution of subsidiaries or any other change in the
corporation that may affect compliance obligations arigng out of this Order.

X.

IT ISFURTHER ORDERED that, for the purpose of determining or securing compliance

with this Order, and subject to any legally recognized privilege, and upon written request with reason-
able notice, Respondents, Nestle SA., and Childs shdl permit any duly authorized representative of
the Commission:

A.

Access, during office hours and in the presence of counsd, to dl facilitiesand access  to
inspect and copy al non-privileged books, ledgers, accounts, correspondence, memoranda and
other records and documents in the possession or under the control of Respondents, Nestle
SA., or Childsrdating to any matter contained in this Order; and
Upon five days notice to Respondents, Nestle SA., or Childs and without restraint or
interference from them, to interview their officers, directors, or employees, who may have
counsd present, regarding any such matters.

XI.
IT ISFURTHER ORDERED that this Order shall terminate on February 4, 2012.

By the Commission, Chairman Muris recused.

Dondd S. Clark
Secretary
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SEAL
ISSUED: February 4, 2002
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Confidentid Appendix A

[Redacted From Public Record Verson]
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Confidentid Appendix B
[Purchase agreement]

[Redacted From Public Record Verson]
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