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MSC.SOFTWARE CORPORATION’'S REVISED OQFPOSITION TO
COMPLAINT COUNSEL'S MOTION TO COMPEL COMPLIANCE
WITH FIRST REQUEST FOR DOCIUTMENTS AND THINGS AND
MSC'S MOTION FORTROTECTIVE ORDER

Complaint Counsel cannot have it both ways.

Complaint Counsel demands that MSC produce close to ten million of pages of documents
from more than one bundred and ffty individuals, from across the globe, from emergency network
backup tapes, and from storage warehouses —yet in the same breath Complaint Counsel demands that
every single cme of those documents be gathered, reviewed, stamped and produced by February 22,
i.e., the end of next week. Complaint Counsel’s demands are not only unreasonable, they are
unconscionable. Complaint Counscl demands that MSC turn over documents from svery transaction
with every customer in every industry in every canceivable market - yet Complaint Counsel suggests
that the relevant customers may be only an ¢lite frinpe of aerospace and automotive customers and
continues to cling to a still-undefined “advanced Nastran™ market.

Complaint Counsel demands that MSC turn over ream upon ream of documents that are
outdated, duplicative and otherwise unnecessary — yet Complaint Counsel continues to withhold key,
presumably exculpatory evidence.

Complaint Counsel demands that MSC reproduce close to 2 hundred boxes of documents

because It believes MSC’s Protective Order designations are improper — yet Complaint Counsel has



designated its generic interrogatory responses “Restricted Confidential”™ and has refused to
redesignate or provide a redacted version of those responses.

And why 1s Complaint Counsel protesting so much, anyway? Complaint Counsel cannot
seriously contend that it still needs the flood of matenials it demands while its expert witness, Dr.
ITitke, simultancously claims in his expert report io have sufficient evidence to support the draconian
remedy proposed by Complaint Counsel of a foreed divestiture or MSC MNastran as well as the UAI
and CSAR assets, If Complaint Counsel and Hs expert already have suflicient evidence to support
this punitive reliel, ithen the materials still sought by Complaint Counsel — particularly those seeking
dated off-site documents, clectronic copics of documents often alrcady produced in paper form, and
emergency backup materials - are simlpl}r cumulative, of dubious importance to this case, and will
only serve to further delay these procesdings and punish MSC immediately with burden and
substantial expense.

It is time to put an end to Complaint Counsel’s heads-they-win, tails-MSC-loscs philosophy
— it cannot continue to spout “gimme, gimme, gimme” while stonewalling and playing hide-the-ball,
“Too often, discovery is not just about uncovering the truth, but also zbout how much of the truth
lte parties can allord o disinter.™ Rowe fintm ', Inc. v. The Willicen Morris Agency, Tnc., 2002 WL
63190 (§.D.N.Y. Jan 16, 2002).

Accordingly, MSC hereby also cross-moves for a protective order limiting the scope of
mnformation that Complaint Counsel iz entitied to or, in the alternative, shifiing 1he costs of the review
and production of this volurminous information to Complaint Counsel, wha is unwilling to engage in
goad faith efforts to narrow its requests.

Simply put, Complaint Counsel cannot have it both ways.



STATEMENT OF FACTS

in an effort to put Complaint Counsel’s demands in context, MSC provides the following
background. On November 26, 2001, MSC received over %0 docuiment requests from Complaint
Counsel. Those reguests asked for esscntially all documents produced or maintained at MSC
anywhere in the world, requiring MSC to object on various grounds, including extreme and
unjustifiable burden and overbreadth, As a result, MSC attempted to engage Complaint Counsel in
a series of meet-and-confer discussions aver the scope of these requests and possible ways to narrow
the production to a more manageable size and 2 more pertinent universe of documents,

When Complaint Counse! refused to narrow its requests or oiherwise budge from its original
demands, MSC faced a quandary — if M3C began & search for what it believed was a reasonable
scope of information, it would have to incur the significant cxponse of a repeat scarch if it laler was
required to cngage in a broader search based on apreements with Complaint Counsel or an arder of
the ALL As aresult, and given MSC’s efforts underway at the time to work through these issoes
with Complaint Counsel, MSC informed Complaint Counsel that it would begin iis search after he
parties worked out a proper scope of search. At all tmes, Complaint Counsel was aware of MSC's
position and approach in this regard. {See 12/18/01 and 12/19/01 Letters from M. Skubel to K. Mills
{attached as Exhibits A and B respectively).)

Regrettably, given what we respectfully submit has been Complaint Counscl’s shoe pounding,

Soviet style of negotiating, the discussion between MSC and Complaint Counsel have not proved



fruitfal.' Finally, after over one month of attempted negotiations with no meaningful success® and
in light of the aggressive scheduling order in the case, MSC counsel — while certainly not withdrawing
its objections to Complaint Counsel’s requests began gathermg documents, without any agreement
from Complaint Counsel on the proper scope. As anticipated, however, il quickly became clear that
the overbreadih of Complaint Counsel’s document requests would preclude compiction of that
production within the next two months, let alone the discovery cut off date of March 29, 2042

While Complaint Counsel lLikes to brag that MSC “backed down eonsiderably” and
“abandoned many of ils written objections,” nothing of the sort actually happened. The merits of
MSC s objections have never been resolved and Complaint Counsel’s document requests are still
excessively overbroad and unduly burdensome. What MSC did, in a good faith attempt to advance
the ball, was fake a broader view of discovery than it believes to be necessary in order to move this
case along. Despite those efforts, Complaint Counsel continues to pound for new demands, with
further ultimatums,”

MSC hag already provided — as a result of Complaint Counsel’s sweeping requests — 170
hoxes of documents and will continue to produce as fast as it is reasonahly practicabla. MSC is not

obligated to do more just because Complaint Counsel says it wants more, MSC has done more than

! For example, Complaint Counsel’s request for documents from 1995 thremph today is not only

unmecesgarty and cxecssive, but adds congiderable time and expense fo the search for and production of
documents, yot Complant Counsel — like it doeg with most of its poaitions — declared this “non-ncgotiable ™
MSC laced similar refusals to nggotiate over whather it veally needed to search MSC cmployces worldwide and
across industries not even mentioned in Compiaint Counsel’s complaint or intcrogary responses,

z Evenin instances where Complaint Counsel *agreed” to consider a sugpested modifieation, it demsanded
a large amount of information and a sampling of doommeents before even considermg the modification. Asa
rcsult, the burden of providing this information for just the uncertain chance that Complaint Counsel would
HArrow its requests strongly outweighed the benedit of even trying lo narrow the requests,

8 E g Complaint Counse! recemtly added several individuals to the hist of people whose files had fo
searched, mcluded those of former emplovecs, and it required the search of archival documents, {See
211102 etter from K. Mills to M. Skubel (aitached as Extubit C).)
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it should ever have been required to and Complaint Counsel’s ever-sxpanding demands should be put
to rest once and for all.

ARGUMENT
I MSC’s Search For Documents Is Thorough, Exhanstive Aud More Than Adequate.

Since it began its document review last year, MSC has (1) mterviewed dozens of MSC
employees; (2) collected and reviewed over 300 boxes of documents from over 150 MSC employees;
(3) looked into the capabilities of retrieving documents from MSC’s “File Keepers™ oftsite document
archival system; (4) restored approximately 2 million pages of electronic documents; {3) explored the
possibility of gathering e-mail docoments from cach employee’s computer, and (6) investigated the
nature of thousands of MSC emergency back-up tapes and the concomitant time, expense, viability,
amd vahue of searching and reviewing that information,

This process was interrapied by what in hindsight were wasted efforts to narrow the scope
of Complaint Counsel’s requests. 1n essence, the month of December was basically lost while MSC
tried in vain 10 reach an agreement with Complaint Counsel as to what was a reasonable scope of
documents.

In addition to the over 300 boxes of paper documents already collected — some 170 plus
boxes of which have already been provided to Complaint Counsel — MSC continues to receive
documents from foreipn offices and personnel working in the field on a daily basis. MSC’s search,
review and production processis an efficient and intensive ome— yet it has alrcady required substantial
time and effort from dozens of MSC personnel and extensive legal and financial resources.

A, Archived Documents.

In addition to all of the files kept on site by MSC personnel that have been produced

already, Complaint Counsel demands that MSC search for paper documents that are archived in an



off-site storage facility known as “File Keepers®. The fact is that boxes are #ef stored off-site
according to the name of the MSC employee whqsc documenls are contained therein, but rather by
a coding system based on the general type of documents contained therein (e.g. , finance, executive,
etc ) and the support staff who delivers the box fo the offsite vendor. So locatmg a particular
person’s files is not practicable.

According to the MSC employee responsible for the File Keepers system for the pasi nine
maonths, Connie Stokes {see Aff. of Connic Stokes (attached as Exhibit D)), there are significant
hurdles to gathering documents from the File Keepers system. While the system has the capability
for deiailed information to be submitted with boxes destined for off-site storage, in reality most MSC
personnel mercly pack the boxcs, do little if any coding or indexing ofthe materials, and then ship the
box to Jile Keepers — where they are placed in an expansive warehouse reportedly reminiscent of the
final scene in the movie Raiders of the Lost Ark. This practice — like many off-site storage options
— renders the materials impracticable to relrieve on a person-by-person or document-specific basis.

Accordingly, ta review the MSC documents located at File Keepers, MSC would have to go
through over 2400 boxes of outdated material that MSC personmel felt was not worth keeping in thetr
offices due to its ouldated or useless nature.

Thereis no comprehensive “index” of these materials. Asthe responsibility for MSC' s off-site
storage moved from person to persen over the years, several different databases have been created
and used to track the boxes, with no effort at continuity. This system is plagued by inadequatshy
indexed and coded boxes, lost data due to unretrievable database files, and, mare recently, the
discovery of stacks of handwritten index forms that have never been entered into any database.

Currently, the MSC procedures for coding documents for archival storage consists of a list

of identitication codes, (See Aff of Connic Stokes 13 (attached as Exhibit D)}. Upon inspection of



this list of codes, 1t becomes readily apparent that the codes in place are vague, not tailored to the
issues in this matter, and will net facilitate scarches of the archived boxes for information responsive
to Complaint Counsel’s requests.

The burden of rummaying through 2 warehouse of 2400 boxes of ouidated and vseless
documents certainly outweighs the virtually nonexistent benefit of preducing those matenals. If
Complaint Counse] disagrees, MSC can certainly make those materals available for an on-location
review by Cemplaint Counsel.

B. Elecironic Discovery.

In addition to the ever-increasing rumber of paper documents that MSC must review
in arder to respond to Complaint Counsel’s documents requests, electronic discovery is underway
and proving to be much more burdensome and time consuming than ever imagined. 1n order to
address electronic documents, each individual initially searched by MSC must backup any responsive
documents from his hard drive to a shared network server. Those files are then gathered and saved
from the server and sent to an outside copy vendor for “blowing back™ and printing.  Initial
projections of the scope of this eflerl indicated thal more than 6 million pages of materials will fall
within Complaint Counsel’s requests and will need to be reviewed, a task that cannot possibly be
completed in advance of the current May 21* tral date, let alone by ICﬂmplaint {Counsel’s February
22" unilateral deadline or the March 29% discovery cutoft |

In an effort to resolve this dilemma, MSC asked Complaint Counsel to prioritize and limil the
people [tom whom they truly needed (1o receive electionic productions. (See 1/25/01 Letter from M,
Skubel to K. Mhlls (attached as Exhibit B}, 2/1/02 Letter from K. Mills to M. Skubel {(attached as
Exhibit C). ) Te factlitate and aid Coraplaint Counsel in this process, on Janvary 25, 2002, MS(C sent

a listing of all people whose files had already been searched as well as all persons and offices from



which MSC still expected 10 receive documents. Complaint Counsel’s response was to “prioritize”
over one hundred people at MSC — including some whose names were not on MSC’s listing at all,
were not listed on Complaint Counsel*s witness list,* and were raised for the first time by Complaint
Counsel on February 1, 2002. (See 2/1/02 Letter from K. Mills (atiached as Exhibit C).)
Charactenstically, Complaint Counsel has laken the position that it needed to receive zil materials
from the 103 “priority” sources within 3 weeks or it would rencge on its “prioritization.™

The fact that Complaint Counsel believes that MSC — after providing a¥l materials (paper,
electronic and e-mail) for those 103 sources — should nevestheless continue providing materials for
personnel not on the 103 -person “priority™ list reveals that Complaint Counsel never really narrows
or limits its discovery demands after all.

(Given the two million papes of documents gathered already, it is not unreasonable to expect
Lsat, in the course of MSC’s eleclyomc production, this number will increase five-(old metely for the
“prioritized” kst of M&C personnel Complaint Counsel has the ability to and must genuinely lmit
its requests to that which is truly necessary for trial, given the onerous process and expense: of this

electronic production.

4 At 10: 10 pm last night (Febroary 14, 2002), MSC served its Revised Witnass List. Rather than goiting
smaller — and narrowing the scops of necessary diseovery — the kst has growm,  Complaint Counsel addesd
fourteen nev names and the revised list now has eiphty-nine names {including forty-nine non-MSC employees).
‘1he list also has the same, virtually identical, vague boilerplate suninaries for each witmess™ testimony.

For example, the entry for Thomas Avery, a Boemng employee fails to even list which part of the
DBocing Company Mr. Avery works for and says only: “Mr. Aviry is a mamager with Bocing. We expect that
Mr. Avery will teatify ahout: (2) the business of Bocing: {b) Beeing s evaluation, selection, procurernett, and
uge of Nastran; (¢} switching and interchangeability among solvers, including Nagtran; and (d) principles and
methods of aerospace enginsering and computing.” {Complaint Counsel’s Revised Witness List at 5.)

Complaint Counsel’s next cotry is for Rudolph Yurkowich, also a Bocing cmplovee. The entry for Mr.
Yurkovich abso does oot idenndy which part of Bociog he works {or and goes on similarly 1o stale: “Mr.

Yurkovich is a manaper with Boeing. We expect that Mr. Avery will testify about . | . " (Jd) Complaint
Counsel’s list is little more than a cut-and-past job wath no substance addad.

7 This exchange 15 only onz example of the Sovict-style, shoe-pounding negotiating tactics by Coniplaint
Counse],



. E-Mail Documents.

Az a threshold matter, it should be noted that many printouts of e-mail messages have
already been gathered and produced. This section is lirmited to those e-mal messages residing on
¢ach person’s office notebook or desktop computer.

The burden of collecting and reviewing the electronic mait is also formidable. Under MSC’s
network, all elecironic mail messages are stored locally on an individual’s hard drive and nol on a
central sile or server. Therefors, collecting c-mail from MSC cmplovecs requires thatl each
individual’s computer be accessed and files copied locally, a procedure which is both invastve and
time consuming. 1feach of the 103 “priority™ emplovees designated hy Comptaint Counsel lined up
with their computer in hand, it would still take two shilts of technicians more than a week to even
gather all of the data for review.

Again, to alleviate some of the burden of this element of production and to expedite the
completion of the preduction, MSC asked Complaint Counsel to prioritize and limit the sources from
which it truly needed to receive electronic mail. Again MSC was provided a 103-source
“priontization” that Complaint Counsel again said was contingent and would be reneged if MSC
didn’t provide afl paper, electronic, and e-mail documents within 3 weeks. (See 1/25/02 Letter from
M. Skmbel to K. Mills {attached as Exhibit E); 2/1/02 Letter from K. Mills to M. Skubel {attached
as Exhbit C).)

D, Emergency Back-Up Tapes.

Not contenit with documents in MSC personnel’s offices, computers and e-mail boxes,
Complaint Counsel derands that MSC search company emergency baclup tapes for responsive
malerigl. However, the costs and labor necessary even to just determine what is on MSC's backup

tapes are prohibitively burdensome. As MSC has informed Complaint Counsel, MSC is currently in

%]



possession of thousands of backup tapes, each of which would need to be indexed and scarched in
order to ascertain the contents of the tape. Thenr, if 2 tape contains backed-up ducuments of a person
who could have material respensive to the requests, the tape would need to be restored to a dedicated
server and such documents would need to be printed for review. Because of MSC s use of a
“jukebox” (or multiple-tape) system to loap the backup tapes, there is no way to determine ahead of
lime whose documents are on a parficular tape and one individual’s files could be spread across
multiplc tapes. Thus, cven if only a certain number of files were necessary, all tapes need to be
restored and indexed in order to merely find the location of such files.  Also, MSC’s equipment
cannot be taken off line and dedicated to this task because backaps must continue m-he, made in order
to protect MSC in the event of an actual emerpency ®

Unlike its position on e-mail or electronie documents, Complaint Counsel claims that it “has
attempted to narrow the scope of search required” by identifying fifteen people whose backup files
necd be searched. (See 2/1/02 Letier from K. Mills to M. Skubel (attached az Exhibit C).) What
Complaint Counse! fails to recognize is that regardless of the number of sources identified, any
search of the backup tapes is excessively burdensome and expensive. Even if Complaint Counsel
only requested two people’s files, MSC would still need to review and index theusands of backup
tapes merely to find those two persons” files.

Mo lepitimate value has been demonstrated for this financially draining and labor mtensive
exercise of searclung the backup tapes. Given thal MSC does not enforee any decuinent purge

policy, mest of these documents have already been produced m paper form and will likely be

" MSC conservatively estimates that it will take approximately cleven hours to review and to

restore a backup tape. Using an outside vendar with a conservative estimate — before any
documents are reviewed for production — each tape would cost at least $2200 and to do all ofthe
tapcs would cost millions of doflars. And for what legitimate purposc? fibee 2/15/02 Letter from
1. Scarpitti to L. Horton (attached as Exhibit F).)

In



encompassed again by a production of electronic documents onindividuals® computers, Furthermore,
baclups only exist of documents that reside on a server; documents that only reside on an individual®s
hard drive — such as e-mai! messages — are not backed up during the normal daily, weekly or monthily
baclup process.

Accordingly, the burden and expense of searching emergency backup tapes outweizhs
Complaint Counsel’s unending curiosily.

E. Complaint Counsel’s Demand For Documents From Scveral Former Employees
s Not A Basis For Challenging MSC's Document Search.

Complaint Counsel, inits February 1, 2002 listing of 103 “priority” sources, included
many people who are no longer employed by MSC.  As such, files are no longer maintained at MSC
inthose former employee’s names and therefore there is no tracking system for those old documets.
To the extent that their files were transferred to current MSC employees, they would have heen
captured by the comprehensive search that MSC performed of the files and documents of its eurrent
employees, thereby rendering Complaint Counsel’s demand moaot,

Even more unjustifiable is Complaint Counsel’s demand that MSC search for former
empluyees’ electronic files. Like most companies, when an employee leaves MSC, his computer and
bard drive docs not get placed in storage — rather, it is cleancd, recycled and provided to another
MSC employee for use. As such, Complaint Counscl’s suggestion that MSC’s search for responsive
documents is somehow inadequate simply underscores Complaint Counsel’s overreaching and
unreasonableness.

IL. MSC'S Rate Of Prugress Is Appropriate Given The Extent Of The Document
Production Demanded And T'he Constant Obstacles Interposed By Complaint Counsel,

In its February 1, 2002 letter to MSC, Complaint Counsel demands a Febrpary 22, 2002

deadime for the production of adf hard-copy documents, electronic documents and electronic e-mail



fiom all employees whaose files wers searched. Tlus is obviously impossible and Complaint Zousss!
knows if,

MEC has kept Complaint Counsel informed of the progress it has made and the orcidors -
has encounlersd. Om several mstances, MSC has indicated to Complain Counsel that it would oot
b able Lo provide an accuraic cstimate until it had a handle on the universe of documents altieras v
to be searched and produced. At one point, in an attempd to reach an accommodation with Complai v
Counsel, MSC estimated that it would be able to complete production of hard-copy docurents by
February 15, 2002, provided that MSC was able to facilitate an expedited review and prodysio-
by muaking o “universal ‘Re.sfricféd_ Confidential’ designation for the remainder of
production. ” (1/25/02 Letter from M. Skubelto K. Mills (attached as Exhibit E).} Whils st s
Counsel now demands an entire reproduction of those materials, at the time Complaint $70g e 307
not reject MSC’s proposal or infonm MSC that it should nat proceed in ihat manner. Mowahiv i
cstimate did not contemplate Complamt Counsel’s bascless accusations as to the adeauacy of wn
search performed, or the inexplicable and belated addition of numerous personnel € e st 0o
proposed.

The production of elecironic files has hit significant obslacles, making it impossible 1o i
when it can be completed. First, MSCis still receiving electronic files from MSC personnel. 3Withe*
a better grasp on the vehume of electronic documents to be produced, any estimate of a sunipien:
date would be meaninpless. Yecond, the number of electronic files that have already boen rotrond
is quite voluminous. By way of example, the collection of elecironic data from just seven peonic
yielded over two milfion pages of material, At tlos rate, a completion date for electronic documen::

of February 22, 2002 is cbviously impossible, Finafly, the difficulties in actually collecting -
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documents, as discussed above, further foreclose MSCs ahility 1o accurately project when Lhe
production can be completed.

In an effort to make the electronic decument pertion ef the production more reasonable, 1n
its January 25, 2002 letter, MSC requested that, “Complaint Counsel limit the number of persons
from whom electranic documents and e-mail shall be gathered.” Complaint Counsel’ s response was
to provide the previously mentioned list of 103 *“priority” sources from whom it needs eleetronic
documents. (See 2/1/02 Letter from K, Mills to M, Skubel (atlached as Exhibit C}.) This rezponse
is meaningless and does nothing to further the discovery process. Without impasing a reasonable
limitation on its demands, Complaint Counsel cannot expect more than what MSC has already
provided.

Complaint Counsel demands that MSC expend unlimited funds to hire dezens of contractors
and attorneys (o interview, gather, review, classify and produce paper, electronic, e-mail, archived
and backup tape documents on Complaint Counsel’s schedule. Had Complaint Counsel engaged in
zoad faith and realistic negotiations— whether by limiting the responsive dates, the worldwide scope,
tho breadth of the defined terms, or the sheer volume of documents and information contemplated
by its document requests, then we would be in a different posture. But Complaint Counsel refuses
to cooperate or compromise, and insisls on making unreasonable and impossible demands.

In sum, the delay here is the direct result of Complaint Counsel's overreaching and
intransigence.

.  Complaint Counsel’s Attack On MSC’S Confidentiality Designations Is Disingenuons.

Complaint Counsel assv.;:rts that “a new produciion compliance issue has arisen. Respondent
has indizcriminately marked doecuments CONFTDENTIAL and RESTRICTED CONFIDENTIAL.”

See id. This attack comes with ill srace. Complaint Counsel was well aware that in MSC’s cffort
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to expedite the review and produciton of documents pursuant to Complaint Counsel's rrypney s
MSC had efiminated the confidentiality determination from the multi-step review proces: s v
sitnply marking all of the documents produced as “Restricted Confidential” st (his ime, s wwn
clearly cxplained to Complaint Counsel in a letter dated Jamuary 25, 2002, (See. V2502 Taiigr <o
M. Skubel to K, Miils (attached as Exhibit E).}

Complainl Counse! has expressed its desire to reccive documents in a timefy fashnie  is
effort to accommodate this request, MSC opted to forego the time consuming step of sonf undtat
designation at this time. To come before Your Homor now, and insinuate that MEC 15 a0
acting inappropriately is simply bad faith. But if Complaint Counsel demands that all docecosiaas
approprately designated at the time of production, then Complaint Counsel must accen: #u b
production schedule will be further delayed.

Complaint Counsel cannot have it both ways,

IV. Duec To The Burden And Expense Of Electronie Froduction MSCS Roogapii, -

Protective Order To Either Shift The Burden And Expense To Complafy <o »7 90
Place Reasonable Limits On The Production Demands.

“Too often, discovery is not just about uncovering the truth, but also about how mwat »F 4
truth the parties can afford to disinter.” Rowe Entm't, Inc. v. William Morris Agency, &

Civ. 8272 RPP, JCF, 2002 WL 63190, slip op., at *1 (SDN.Y ., Jan 16, 2002). To dais. MEC Ha

=

expended over $400,000, not including Kirkland & EINS’ atforaeys’ feex, inits aftempes to msp oo
10 just the bard-copy document porlion of Complain! Counsel’s requests, and this amosnt s e

daily.”

E This inchudes pver $1%0.000 in coping costs, almost $250, 000 for contract attorneys 10wy e
massive volume of docaments covering the time perod |995-the presenl and more than $8 G001z shivae:
osts,
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A, Costs And Burden Associated With Elecironic Document Prodwction.

The costs associated with complying with Lthe electronic document and e<mail portions
of Complaint Counsel’s all-encompassing requests is unwicldy. In just the first collection of
electronic data, MSC retricved 37 gigabpfes of data. This equates to over 2.2 millon pages. A
discovery firm that specializes in conducting electronic searches and “blowing back” the potentially
responsive documents 50 that they can be reviewed was consuited on ths project. Based on their
analysis of the initial sample, they quoted MSC a price of $2,918,160 to obtain the materials sought
by Complaint Counsel, (See 2/15/02 Letter from J. Scarpitti to L. Horton (attached as Exhibit G).)
In addition, before the documents can be blown back, the electronic data retrieved has to be searched
for polentially responsive dnuun-mnts. Further, assuming that the search results in 40% of the
infermatien gathered, & conservative estimate, these documents will have to be printed at the quoted
price of §.105 per page, or gnother 5680,904. Finally, there are incidental costs associated with any
electronic retrieval, scarch and gathering project.  These include approximately $12,000 for
consullaiion Lime and shipping, thus bringing the total cost to a conservative estimate of 33,602,464
— before any of those documents have been reviewed by an attorney, (fcd} Further, none of the
figures quoted above includes any of the fees for MSC's counsel or MSC’s in house IT personnel.
That Complaint Counsel expects a small company like MSC to expend milliens of dollars responding
to ité. impossibly broad decament requests represent an unreasonable and paralyzing burden,

. Shifting The Burden OF Discovery Costs Is Proper Under Fed. K. Civ,
P. 26(c).

Rulc 26(c) of the Federal Rules of Civil Procedure provides courts with a mechanism
to protect producing partics from such puirageous discovery costs incurred while responding to
broad production requests, like the ones in this case. Rule 26(¢) petmmis a court to issue an order “to
pratect a party or person from . . . undue burden or expense.™ Fed R. Civ. P. 26(c). Similarly, the
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Federal Trade Commission Rules extend this power to admimistrative law judges. See 16 CI'R §
3.31(d} Furthermore, Courts have asserted that with regard to electronie discovery, “the producing
party [should] be protected against undue burden and expense . .. 7 See, e.g., Playhoy Enters., Inc.
v. Welles, 60 F. Supp. 2d 1050, 1053-54 {S.D. Cal, 1999),

Electronic discovery is a relatively recent development, which is presenting “increasingly
commeon problems of fair allocaiten of [discovery] costs.” In re Bristol-NMvers Squibh Secs. Lifig. |
Mo. Civ A, 00-1930, 2002 WL 169201, at *1 (D.N.J. Feb. 4, 2002), Twg reasons for these
excessive discovery costs include: a) corporations’ tendency to retain greater quantities of electronic
data, given the lack of physical storage space limitations;® and b) the fact that magnetic tapes used
by companies 1o backup dala can hold enormous amounts of data (the cquivalent to 1500 boxes),
(iven corporations’ general practices of not reusing or deleting these tapcs, there tend to be
astronomical amounts of stored data that need to be reviewed in responding to discovery. See
Corinne 1., (nacobbe, A Hlocating Discovery Cosis fnthe Compater Age: Deciding Who Should Bear
The Costs of Discovery of Elecironically Stored Daia, 57 Wash. & Lee L. Rev. 257, 262-64 (2000).
Thesc 13sues, which arc becoming increasingly common to littization, are clearly at issue in this case,
as delineated in the preceding paragraphs.

C. The Balancing Test In Rowe Entertainment Weighs In Favor Of Shifting The
Troduction Burden To Complaint Counsel.

In Rewe Entertainment, a case very similar to the one presently before the Court,
several defendants sought refie after receiving estimates of the costs involved in complying with the

electronic discovery requests thal had been made. See Rowe Erm't, 2002 WL 63190, at ¥2. These

3 Note that this greater amount of stored material over a longer period of time leads to
increased costs to translate the materal, in the event that over time, differcot computer programs
werc utilized.



costs, which included cataloging,’ restoring'® and processing'’ stored e-mail, would be prohibitively
expensive. fil Specifically, the defendants found that the costs could range anywhere from $290,110
- $515,000 for a sampling of only eight persons files (depending on the type of retneval system
used), or 39,730,000 if all employee files were produced. fd at **2-4. Furthermore, the defendants
eslomated that il would Lake as long as fwo vears to complete the onerous electronic discovery, See
id.

While recognizing that the presumption is traditionally for the responding party to “bear the
expense of complying with discovery requests,” the court in fowe finferfairmment also acknowledged
that. with electronic discovery “a court may protect the responding party from ‘undue burden or
expense” by shifiing some or all of the costs of production fo the requesting party.” Rewe Erntm ',
2002 WL 63190, at *7 (citing Oppernheimer Fimd, Inc. v. Sanders, 437 U 8. 340, 358 (1978)). In
evaluating whether the production costs were imposmg “undue burden or expense,” the court in
Rowe Engericinmert adopted an eight-pant balancing test, inclsding, (1} the specificity of the
discovery requests; (2} the likelihood that any information would be discovered; (3) the avanlability
of such information from other sources; (4) the purpose for which the responding party maintains the
data, (5) the benefit to the parties ftom obtaining the data; {6) the total costs associated with the
preduction; (7} the ability and incentive of each party to control the costs of production; and (8) the

resources availabic to cach party. 74 at **38-11. The factors relevant in this case weigh heavily in

! The “identification [of] tapes that contain the . . . files of the designated employocs and marking them
for esloralion.™ Rowe Srteriaivnment, 2002 WL 63190, at %2,
" “[Slaving all e-mails [or ather production documents) from the iderstified files to a master databaseand

then removing all duplicates.”™ 44
L “[E]ach file must be processed so that it is not only readable on a eomputer gereen, but also may be
printed and Bates-stamped.” Jd



favor of MSC 7 In the interests of fairness, the burden should be shifted to Complamt Counsel, or,
at the very least, this Courl should limit ihe breadth and scope of the current discovery requests as
applied to electronic documents, g-mail, baclkup tapes and archived documents.

1. The lack of specificity of the document requests weighs in favor of
shifting the burden to Complaint Counsel.

“I'ne less specific the reguesting party’s discovery demands, the more
appropriate it i3 to shift the costs of production ™ in re Gen. fnstrument Corp. Secs. Litig., No. 96
C 1129, 1999 WL 1072507, at #o{N.1J. [ll. Nov. 18, 1999) (denying motion to compel produciion),
Complaint Counsel has scrved more than 90 overly broad discovery requests, requiring essentially
all of MSC’s documents. By way of example, Specification No. 9 requests “[all documents relating
to any person’s plans relating to any relevant product or service . .. over a seven year period
Uiven the limitless defimtion of “plan™ (1 e, any plan proposed or actually executed}, and the similarly
broad definstions of “relevant product” or “service,” this specification will capture an enormous
magnitude of documents. These requests smack of improper fishing expeditions, and cannot be
tolerated. The lack of any specificity in the document requests makes them virtually impossible to
respond to absent a production of every document in MSC’s possession, 1t 1s simply unfair to reguire

MBS to bear the burden of respanding to such an cpen-ended request.

12 In the interest of time and space, this memorandum of law will limit its discussion 1o those factors
which clearly weigh in favor of MSC.

1 Another example is Specification No. 3 which requests, “Ja]ll budget and financial statements . . .
topether with all documents relied upen fo compile sech documents ™ This request also covers a seven vear
time frame,

10



2 The likelihood that searches of the archived documents or the backup
tapes will produce responizive documents not also found ihrough other
sources is small and cannot justify the expense.!

While it iz likely that relevant documents would be collected from a search of
the electronic documents and e-mail documents, any such search of either the backup tapes or the
archived documents is not likely to be as frutfial, as discussed in Section I gbove, Further, as
mdicated above, MSC does not have a policy for purging documents. Asa result, despite the creation
of backup tapes, most of the documents that would be found on those tapes still exist in the
directories of the MSC employees who created them. Requiring a search of both sources will likely
result in unnecessary duplication, not to mention having to endure the futile exercise of cataloging,
restaring and processimg the numerous backup tapes, for what turns out to be minimal return.

3. MSC retains electronie data for use in the case of an emergency.
Courts have determined that if 2 party maintains electronic datafor the purpose

of actually utilizing 1t in the regular course of business, then it stands to reason that that party be
required to produce and bear the burden of production, See Daawos Elec. Co. v, Untted States, 050
F. Supp. 1003, 1006 (Clear through. Int’]l Trade 1986) “Conversely . . . 2 party that happens to retain
veestigal data for no current business purpose, bt only in cave of ar emergency or simply because
it has neglected to discard @, should not be put to the expense of producing it.” Id (emphasis
added). At MSC, backup tapes arc merely created for the purposc of reconstruction of a network
system in the event of an emergency. 'This, combined with the burden and expense of searching

backup tapes that has been spelled out in Section I, weigh in favor of requiring Complaint Counsel

be respongible for the cosis aililiated with their production.

H Theae two faclors arc discusscd together becanse they arc clescly rolaked.

14



4, The total costs associated with the electronic document preduction are
prohibitive.

As has been delineated in greater detail above, the total costs associated with
complying with Complaint Counscl’s excessive clectronic document requests will run in the rmllions
of dollars. 1n Oppenheimer Funds, the Supreme Court stated that “a threshold expense of $16,000
. ... hardly can he viewed as an insubstantial burden,” despite the defendant’s assets which exceeded
one-halfbillion dollars. 437U 8. al 361-62. Clearly, the millions of dollars that MSC will necessarily
have to expend in order to comply fully with Complaint Counsel’s expansive document requests falls
within the Court’s definition of a substantial burden, and weighs in faver of shifling the burden ofthis
production to Complaint Counscl.

5. Complaint Counsel has the ability to contrel the costs and will likely do
so if the burden is piaced on it.

Weighing most heavily in favor of shifling the burden of this production to
Complaint Counsel is the fact that the ability to control the costs associated with this docurnent
production rests squarely with Complaint Counsel. it is highly likely that, if forced to pay for this
discovery, Cemplaint Counscl will appropriately limit the breadth of the documents sought to those
it (ruly needs lor this litipation. “[W1here the discovery process is going to be incremenial, it is more
efficient to place the burden onthe party that will decide how cxpansive the discovery willbe.” Howe
Fagem s, 2002 WL 63190, at ¥*11. Throughout the discovery process, MSC has attempted to
negotiate the scope of discovery with Complaint Coungel, to no avait, Specifically with respect to
the electronic aspects of the discovery, MSC has requested that Complaint Counsel limit the number
of MSC personnel from whom electronic and e-mail discovery must be obtained. As demonstrated
above, such discovery is exiremely burdensome and expensive. Yet, Complaint Counsel’s oaly

response has been to “prioritize” its list for electronic discovery to 103 persens and to limit the need



to search for backup tapes for only fificen people. However, Complaint Counsel will only make thesc
‘concessions’ if M&C also completes its full document production, in its entirety, by February 22,
2002, (See 2/1/02 Letrer from K. Mills 1o M. Skubel {attached as Exhibit E).)

This style of “negotiating” highlights Complaint Counsel’s bad faith and complete
uawillingness to place any meaningful limits on the scope of ite discovery requests.”” Complaint
Counsel has complete control and discretion over the scope ofits discovery requests and the number
of MSC personnel whosc files are required to be search. It alone has the ability to reduce the costs
and burden of this production to 2 more manageabls level.

6. MSC does not possess the resources necessary to pay for this overly
burdcnsome, cxtremely expensive discovery.

MSC iz decidedly not Microsoft as MBC has previcusly explained. It does not have
unlimited resqurces. The multi-million dollar production currently being demanded by Complaint
Counsel would cripple this small company. As part of the government, Complaint Counsel has access
to virtmally unlimited funds that could be used if Complaint Counsel truly believes that it absolutely
must have every electronic and hard-copy document for over 150 people, and the backup tapes for
over a dozen people. The burden to make this decision, and to bear the burden of that decision,
shonld rest with Complaint Counsel.

CONCLUSION

Complaint Counsel’s Motion to Compel {ells only part of this story. 1t fails 1o describe
M5C’s efforts at cooperation and willingness to nepotiate the numerous discovery 1ssues that have
arisen in this fitigation, MSC has demonstrated its good faith intentions by producing over 170 boxes

of documents (with approximately 60 more being produced at the end of this week) 10 date.

1 Complaint Counsel’s statement that — iff MSC reviews its hard-copy production and can identify
marginally relevant sources - Complaint Counscl will considder a limitation on its requests is both insulting
and not at all helpful.

1



Complaint Counsel also makes completely unfounded assertions of delinquence and untrustworthiness
that do nothing to further the common goal of reaching a resohibion on this complex issue. For these
reasons, MSC respectfully requests that the Court deny Complaint Counsel’s Motion to Compel
Compliance with Complaint Counsel’s First Request For Production of Docunents and Things.

Furthermore, Complaint Counsel’s intransigent demaunds and conditional negotiating
result in minimal modifications to the ultimate burden and expense to be incurred during the course
of glectronic production, That, combined with the balancing test measuring the benefits of the
discovery requested against the burdens of the same, requires that this Court shift the costs of'all non-
paper discovery onto Complaint Counsel, or at the very least, impose limitations onto the breadth of
the discovery requests. For these reasons, MSC alza respectfully requests that this Courst enter the
attached Protective Order,

Bespectfully submitted,

T it

iRy, Sniith (Bar No. 4%’3441}
M&nfﬁichael (. Skubel (Bar No. 294934}
Michael 8. Becker (Bar No. 447432)
Bradford E. Biegon (Bar No. 453768)
Larissa Paule-Carrcs {Bar No. 467907)
KIRELAND & ELL1S
655 15 Street, N.W., 12" Floor
Washington, DC 20005
(202) $79-5000 (Phone)

(202) 879-5200 (Facsimile)

Counsef for Respondent
Dated: February 240, 2002 MSC Software Corporation



CERTTFICATE OF SERVICE

Thas 1s to certify that on Tuesday, February 20, 2002, I caused a copy of the Public Version
of MSC Software Corporation’s Request for Leave to File a Revised Oppesition to Complaint
Counsel’s Motion to Compel Compliance with First Request for Documents and Things and
Respondent MSC’s Motion for Protective Order, and Public Version of MSCs Revised Opposition
served via hand-delivery upon the following persons.

Honaorable D Michael Chappell
Adminisirative Law Judge
Federal Trade Commission

¢00 Pennsylvania Avenue, N W,
Washington, DC 20380

Richard B. Dagen, Esquire
Federal Trade Commission

601 Pennsvbvania Avenue, NW.
Washimgton, DC 20580

P. Abbott McCartnoy

Federal Trade Commission

£01 Pennsylvania Avenue, N.W.
Washington, DT 20580

Karen Mills, Esquire
T'ederal Trade Commissicon
601 Pennsyhrania Avenue, N W,

Washington, DC 20580
A, G,
= T T,

David Shotlander

KIRKILAND & ELLIS
655 15% Strect, NW
Washington, D.C. 200035
(202) 879-5000 {tel }
(202) 879-5200 {ax)

L



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation.

e el i

ORDER ON MSC.SOFTWARE CORPORATION’S OPPOSITION TO COMPLAINT
COUNSEL’S MOTION TO COMPEL COMPLIANCE WITH FIRST REQUEST FOR
DOCUMENTS AND THINGS AND MSC’S MOTION FOR PROTECTIVE ORDER

{On February 5, 2002, Complaint Counsel filed a motion to compel compliznce
with Complaint Counsel’s First Request For Documents And Things. Respondent
MSC. Software Carporation ("MSC”) filed an cpposition and a Motion For Protective Order on
February 15, 2002 :

~ For the reasons set forth in MSC’s Opposition, Complaint Counsel’s motion and
additional demands regarding docurnent discovery are DENIED.

Furthermore, for the reasons set forth in MSCs Motion For Protective Order, the

costs of MSC’s compliance with Complaint Counsel’s electronic discovery requests are to be
shifted to complaint counsel.

ORDERED:

D. Michael Chappell
Administrative Law Judee

Date:







KIRKLAND & ELLIS

PARTMERSHIFE ICLURING FROFESSIOMAL CORPORATIONT

855 Filteenth Straet, NW.
Wwaghinglon, D.C. 20005

02 879-5000 Facsimila;
Marimichael O Skubel 202 B7S-5200
T Cal Wrilar Direchy:
{202) B79-5034

Marimichael_skubelde kidkland com

December 18, 2001
Via Facsimile

Karen A. Mills, Esq.

Federal Trade Commission
Bureau of Competition

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

Subject: MSEC.Software Inc.

Dear Ms. Mills:

MSC has raised objections to the time period goveming Complaint Counsel’s First Set of
Documents. You have asked for documents going back to 1995, As stated in our Objections, we
believe that documents of this vintage are irrelevant and unlikely to lead to relevant infomiation.
MSC has already provided numerous documents to the FTC dating from 1995 through 2000.
Further, simulation software is a dynamic industry and the market place today i1s very different
thart i1 was seven years age and the crux of your case is your assertion that the market 1s not
competitive now because of these acquisitions. In an effort to reach a compromise, however, we
will agree to search for decnments back to 1995 provided we have some relief, as detailed below,
on the burden ¢f complying.

We have already discossed and sent you proposed language for Specifications 9 and 15.
These specifications, without modification, would double the docurnent production, because they
wotld require the production of every document related to Patran.

We have also discussed modifications to Specification 16 in that it asks for all customer
contract files. These files are voluminous and would result in the production of several hundreds
of boxes of documents, Many of these contracts and related documents would be of no interest
to the FTC, e.g., university and non-commercial accounts. In order to facilitate our scarch, yet
provide you with relevant documents, we have asked that this Specification be limited to
customer [iles that had contracts excesding $25,000 in value. Standard Mastran hists for $30,000
per seal sa this cut-off would exclude products such as Nastran for Windows. Contracts below
this amount would alsc generally include non-commercial accounts where a mere adminisoative



KIRKLARKD & ELLIS

Miss Mills
December 18, 2001
Page 2

fee or no fee is charped. Examples of such non-commerctal accounts include 90-day evaluation
conrtracts, demonstration cottracts, and contracts to hardware firmis testing whether the software
runs on their platforrn.  This cut-off would zlso eliminate university contracts as MSC charges
helow market rates ($1,500 per seat) for use of the codes for academic uses. In addition, it is our
understanding that CSAR and A1 targeted larper accounts because they did not have the sales
force or technical support required to reach the wide range of ¢ustomers supphed by MSC. Tius
modification would greatly reduce the burden to MSC. MSC estimates that copying the files of
customers with contracts in excess of $25,000 would involve an additional 170-200 boxes.
There are approximately 1,785 contract fiies that would have to be reviewed if this modification
were not made, approximately 400 of these have a value greater than $25,000. MSC proposes to
review the files for-each year from 1995 to present. If a customer has or had a contract at any
time during that period that exceeded $25,000, for any relevant product or service, MSC would
search that customer’s files in headquarters and in the United States field offices. Per :.ﬂ:rur
request, attached is a [ist of customers whose files would be reviewed.

We have also discussed limiting the cearch of foreign offices to documents relating to
competitors or competition. The foreign offices are sales affices, whose staff are sales, technical
support, or other administrative and other miscellaneous personnet reporting to MSC personnel
in the United States, The foreign offices are not involved with strategic planning, and they do
not sct the corporate pricing policy. Documents that would be relevant to your inquiry would be
found primarily in MSC's headquarters.  The only documents that might not be foend in the
Unifed States are contracts and sales related documents that may comment on competitors. We
propose that the search of these offices be limited to documents relating to competitors and
competition in the licensing or sale of FEA solvers. In addition, MSC proposes that only English
language documents be submitted. If the contract fileg had to be produced throvghout the worid,
an additional 500 boxes would be produced.

Finally, we propose & limitation to Specification 3, precluding the prodocticn of financial
docoments of cempanies recently acquired by MSC. The old financial documents of these
companies would not be relevant fo this litigation. These companies are Silverado, Knowledge
Revolytion, Atria, Compumed, and MacSoft.

Agzuming these modifications are accepted, MSC would bepin production the week of
Jannary 3, 2002, and estimates that it could complete its production by February & 2002,
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Miss Mills
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Thank you for your aftention to this matter. We look forward 1o resolving these issues al
your carlicst convenience.

Sincerely,
- | . P "} .I:I{ : ff Irl'f !
L ALALE nur EM L x__
Marimichzael O Skubel

Enclosure
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KIRKLAND & ELLIS

FARTHREASHIFS INCIUGING PROFESSHON AL CORECRATIONS

645 Fiftesnlh Sireed, H.W.
Washinglon, 0L T, 20005

202 a79-5000 Faczimile:
Marbmichae O Skubgt 202 8795000
To Call Wiiter Directly:
{202} 8795034

Marlmichae_skubel@de. kirkdand .com

December 19, 2001
Via Facsimile

Karen A, Mills, Esq.

Federal Trade Commission
Bureaun of Competition

601 Pennsylvania Avenne, N.W.
Washington, DC 20580

Subject: MSC.Software Inc.
Pear Ms. Mills:

In my iziter dated December 18, 2001, regarding Complamt Counsel’s document request,
I inadvertently state that submitiing contract files i excess of $25,000 would mean an additional
170-204 boxes of documents. | meant o say that contract files 525,000 or below would
represent an additional 170-200 boxes, Thank you for bongmg (his mistake to my attention.

Sincerzly,

,;'WJ LS

Marimichael O Skube]
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTON, DT 205280

Marimichzel 0. Skubel, Esq.
Kirkland & Ellis

655 15™ Streat, NW.
Washington, DT 20005

Febnuary 1, 2002
Re:. FTC Dockot No. 2299
VIA FAX
Dear Ms. Skabei,

Since Judge Chappell’s January 18, 2002, order encouraging us to resolve four outstanding
disputes about Respondent’s compliance with Complaint Counsel’s Document Request, and
maore specificatly, since the filing of our emergency motion on January 22, 2002. rwo of the four
outstanding dispules have been resolved by your withdrawal of your previously asserted
objections. However, rwo issues remain onresoived. Although Judge Chappell’s Order of
January 25, 2002, authorized Complaini Counsel to re-file & motion to compel if the ontstanding
discovery disputes were not resolved by January 23, 2002, and only one of the four disputes was
resolved by that date, Complaint Counsej has spent an additionzl week prodding you for more
information and difigentiy attempting to vesolve (he remaining disputes.

Twn issues have been resolved as foliows:

3 By letter of January 24, 2002, you withdrew your ohjection o producing a privilege log,
and promised to provide the privilege log required by the Document Request,

- Cin January 30, 2002, vou told me by telephone that you were withdrawing your objection
to preducing data responsive to specification 22 of the Document Request in the form tha
MSC produced the data in the Part 2 investigation, bringing up to dats the two data s21s
generatad using the “Data Mart” query and the “All" query. While Respondent now has
agreed to provide data in this form, you have not commitied to 2 production date.

Two issues remain unresolved, however. and it therefore appears that Complaim Counsel may
huve to seel the court’s intenveniion:

. You offer ne final production date. and the tardy and slow pace af production is
unaccemable,
. You object to producing from backup tapes, and while Complaint Counsel has attempted

o naATew e scope of search required. no resolution has been reached.
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In addition, in the course of your production. a new productios compliance issue has ansen:

Respondent has indiscriminately marked docurnents CONFIDENTIAL and
RESTRICTED CONTIDENTIAL.

We outline below a plan for production that we would find acceptabie, if production were
completed by Fabruary 22, 2002, Without wnitten confimmation from you that you will produce
as described by that date, we are likely to have ta move to compel and put this matter again
before Judge Chappell for resolution.

Production must be completed by February 22, 2002,
Production will be prioritized for the persons, files and offices listed on Artachment A,

Prontized production will include hard copy, electronic documents, and e-mails, but hot
backups, except as provided below.

If any of the persons identified on Atachment A are up longer with the company, the
preduction stfl will include documents resulting from a scarch for their documents.
whether in storage, archived, passed on to other individuals, or electronicatly stored.

Among the comtract files, priority within the prionty production will be made of the files
relating to those customers we idenlified 1o you in our letter of December 14, 2001, and
in Complaint Counsel’s Preliminary Witness List of December 18, 2001

Respensive documents of persons not identified in Atachment A but on the search lists
you produced to Complaint Counsel on January 25, 2002, and January 28, 2002, will be
preduced after the priority production.

Respondent will search backup 1apes for responsive documents of the 15 individuals
hsted on Attachment A next to whose names we have placed a “{B}".

Respondent will properly designace all documents entitled to be marked
CONFIDENTIAL or RESTRICTED CONFIDENTLAL, and comect erroncous
designations by submitting properiy marked documents. by March 1, 2002.

Pleuse advise promptly whether you agree 1o this resolution of the rem aining ourstanding issues.
1F net, we will be required to place the unresolved issucs before Judze Chappell.

Very truly yours,
T

IPANG' “}‘EV@

Karen A, Mills

[
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ATTACHMENT A

Allababadi, Rakesh {2) MacMeal B.*
Bakhtiary, N.* klaber, William
Haldwin, ioc Hlavtson, Harold (B}
Barclay, Richard Mehta, Anil* (B)
Batthenheicr, Mene worgan, Jelf (B}
Beer, Dave Mowrey, Jahn
Bensan. Doug™ Murphy, Rick (8]
Bentley, Siev=" Nagy, I.*
Blakely, Kon (H) Keill, Douglas
Prar, Deepak TFarady, fohn*
Brown, Tadd Fema, Frank (B}
Bryce, Dan™ Plotnick, Joe™
Bush, Richard Priven, Cory
Caserip, 4 )an Ramirez, Pu*
Castro, Jask* Re=ymond, Antoine
Cenmal Files Reyvmond, Mike
Clark, Tuy* Riordan, George”
Conrardy, Focke Roach, Daug
Crooks, Machew Rohertson, Alastair
Crym, Lois® Rose, Ted
5a Roundy, Lance*
Cully, Tom Sacre, Speyve*
Curey, Tom* Sauer, Faulo
Davis, Chuck Schultz, Jaff
DiLullo, John Schwertr, Feler
Doyle, Dan- Sheridan, Lynn
Diver, Ban {B) Sikes, Greg”
Clickman, Donald* Srmith, Jane (B)
Cockel, Miks Smith. L.*
Grassinger, Thonwas* Srruthaen, Tyler
Greco, Lowiz {8 Spangler, Paul
Greg, Brvan* Staunton, Ed
Girun, William? Stass, Bob

Harder. Robert
Haue, Frizz*

Hart, Hruee [BY
Fletl, Joan™

Hail, Claus
Huber. Lum®
Munt, H. Hammis™
Ibrahity, Omar
Johnson, en*
Janes, Edward® (B
envon, wlark
Hravski, hlme= (B
Raritink, Robert
Loatield, Drale
wone. Lou™

o, Jon*
—ouwers, Rabery
hlazkay, John=

Swan. James*
Swedburg, Dabhis*
Swerte, Boben

81, Johns, Christephert {8)
Tateashi, Rare* (B}
Tecco, Thomas*
Thomion, Brizn

Tarres, Bill

Towles, Linda

LiA]*

Wallersizin, Dave
White, James* \
Williams, Charles
Wilsen, Charles
Wright, Punt™
Asia-Pacific offices
Furopean offices

Soumh American offices
Crriract Files







UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSLON

IN THE MATTER OF
MSC.BOFTWARE CORPORATION, Dacket No. 5299

a corporation.

AFFIDAVIT OF CONNIE STOKES

1, Connic Stokes, declare and stzfe as follows:

1. I am the Administrative Assistant for Omer Ibrehivi at MSC.Software (“MSCT)
Corporation, which is located at E15 Colorado Boulevard, Los Angeles, California
S0041-1777. 1 have held this position for two years, althonph T have been employed by
MSC for eleven years as Adminisirative Assistant to other MSC persommel, The
following statement is based on my personal knowledge.

2. As part of my responsibiliies as Adminisirative Assistant, T sometimes have general
: tasks that are aimed at assisting the comporation as a whole, as opposed to merely ihe
person to whom I am assigned to work. ¥or the past mne months, | have been solely
responsible for the management and maintenance of MSC’s archival system at an
outsolzced storage facility—File Keepers. 1 assumed this responsibility after other
personnel left the company.

3. To submit a box of documents to File Keepers, forms documenting a new transfer of
boxes must be completed. MEC personme] can abtain these forms from me. This form
contains blanks for the following information: a bar code, MSC's corporate
name/identification, the MSC account number, the name of the MSC depariment
transferring the boxes for storage {ex.: Finance), the name of the person actually
completing the form and storing the boxes, the hox code {see Attachment A), and a
description, or index of the contents of the box. These formy are mainfained in hard copy
and then supposed io he inputted into 4 database,



The name of the MSC person actually completing the formn and storing the boxes is
generally that of an administrative assistant performing this task for the varieus MSC
porsonnel for whom he or she works.

The index is intended to be a description of the coutents of the box, which provides a bit
more specificity in the event that someone was attempting to locate archived documents
at a Jater date, Over the course of MSC's use of the File Keepers systern, it is my
experiénce that people have not diligently completed these indices, thereby making
retrieval or searching for decuments off site a much imore difficult a process,

It iz also my experience that the general box codes do not provide the requisite specificily
to remedy inadequate indexing. TFor example, one of the codes unsed is “EX™ for
cxocutive files. There are almost 200 boxes with the code “TEX™ listed in the database I
maintain, Abzent detailed indices, MSC would have to search 21l 200 hoxes individually
o attempt to find responsive documents.

Currently there are over 2,400 boxes registered to MSC at the File Keepers facilily; the
large majority af which are filed by MSC"s Financial Department and Executive Offices
{moet of which I believe contain information that is financial in nature).

When I first asszmed respongsibilities over the File Xeepers system, 1 was not fold that the
File Keepers transfer forms were to be documented in a database.  Although I
iramediately attempted to mpat data and develop the database when [ was infommed of
thiz several months lator, there is still a significant backlog of transfor forms that have not
yet been entered into the sysicm.

Additiopally, I wag ocly recently told that my predecessor, an administretive assistant in
the Finances Department who is no longer with MSC, maintained n separate database. L
can only agsume that she was never told of the File Kecpers database either, and therefore
created her own. "When I atternpted to gather the data from her database and reconcile it
with that in the other File Keepers information, I was infonmed that her computer has not
been fimetioning properly and that the File Keepers data is unretrievable,



16.  In light of the overall operafions and maintenance difficulties with the File Koepers
system sipce its first use at M3C, it would be quite difficult and time consuming to search
the offsite boxes for doguments on various subject matters that I understand s covered
by the document requests. Moreover, I belicve that the farge majority of the grchived
documents aee offsite due to their outdated nature and arve financial in nature.

I declare, under penalty of perjury, that the above statements are true and correct.

This /2 _vf day of February, 2002 M
Pasadena, California :

Connie Stokes / )

Subscribed and sworn to me at the

. Y & ]
City/County of Aes ANLELES State of California this {5 day of Febrary, 2002, .

Si g:rmtu[e_Q%LQp_\ C/zm—ﬁ

My commission expires: e § W = f; SO0 CF
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PROCEDURES FOR USING FILE KEEPERS (Cont.}

8. Altempt to coordinate box retrievals within the depariment so that all
-boxes are delivered at one tima. File Keepers chargas a flat fee for
each defivery, plus a charge for the number of boxes deliverad.

a. The File Keepers amployves who answers the phone wilk ask you
additional information:
1. Your name {they must have it on file before you are allowed to
- retrieve or store documents with themy}
2. The MSC code number, your reply will be “1768".

il Permaneant Remowval

A For material io be destroyed, list these boxes on the *Permanant
Remaval” form, .
1. Use the same procedure as in 1.A.3.a. to fill out form with the

exception of “Authorized Requestor’
IV Box Codings

A, There are two typas of box coding, ane is a two-letter plus four numbers
code and one is a two-lstter plus years code;

1. Following is the existing two-letter code list;
¥ AES = AES
AD = Audits '
AG = AR Aging PA = PDA
AP = Accounts Payabie PC = Project Cost
AR = Accounts Receivabla PD = Paid Receaipts

AT = Aries Technology
CA = Confracts Administration PN = Personnel

GO = Commission Reporls PO = Purchase Orders (MSC)
CP = Contracts Processing PR = Payrall
CR = Cash Receipts PS5 = Profit Sharing
+ CSAR = CSAR -
CT = Contracis RP = Raports
EC = Engineering Contracts RR = Detail Revenus Reportis
EX = Executive Officas SA = Gales
FA = Financial Anahyst 38D = Shipping Dept.
FN = Finance - General 3H = 3hipgpers
FX = Fixed Assets 80 = Sales Orders - Aries
Gl = General Ledger SP = Special Projects
IS = MIS : SR = Sales Reports
LR = Labor Reports ST = Sales Taxes
MARC = MARC
NI = Humerical Invoices TX = Taxes






KIRKLAND & ELLIS

PARTHERSHIFS JNCLUBING PROFEZIIONAL CoRRIRATIONS
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202 AT9-5000 Faczimite:

RMarmichaal 0, Skubel 202 5ra-5200

T Call Writer [recty:
(202) 5r9-5034
Marmichael Skubelfide.kikkdand.com

Jamuary 25, 2002
Via Facsimile

Karen A. Milis, Esq.

Federal Trade Commission
Bureau of Competition

601 Pennsylvania Avenue, N.W.
Washington, DU 20580

Subject: MSIC.Software Inc,

Dhear Ms. Bilis:

As we discussed yesterday afternoon, I am wnting to memorialize our discussion
regarding the status of and issues pertaining to MSC’s document production in response to
Complaint Counsel’s First Request for the Production of Documents.

Data

At this time, counsel for MSC is 11 the process of exploring all possible avenues for the
procuction of data responsive to Specification 22, such that the logistical dilemmas that the
response to the last subpoena presented can be avoided. (see 1/24/02 letter from M, Skubet to K.
Mills), MSC does plan to respond (o this reguest, and will inform Complaint Counsel as soon as
new information is leamed.

Backuvp Tapes

_ To reiterate our discussion, the costs and labor neccssary to review MSC’s backnp tapes
are prohibitively burdensome. As counsel for MSC has informed Complaiot Counsel, because of
policies implemented since spring of 2000, MSC is currently in possession of thousands of
backup tapes both on site and in storage, delivery of which conld take up to one week. Lach tape
would need o be restored #nd indexed in order 10 ascertain the contents of the tape. Then, if a
tape contains backed-up documents of a person who could have material responsive to the
requests, such documents would need to be reviewed. Because of MSC’s use of a “jukebox”
system to loop the backup tapes, there is no organized approach to locating M5C personncl’s
documents on a tape. Thus, although only a certain number of persons kackup files would need
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ta be reviewed, all tapes would require resteration and indexing! in order to find those persons’
files. Additionaily, the tape drives are used heavily during the afiernoon and evening hours 1o
create back-up data sets. During these hours 1f 1s possible that it would take several hours for a
tape drive to become available for a requested restoration.

It is MSC’s belief that the value gleaned from this financially draining and {abor intensive
exercise of searching the backup tapes is mimmal. Given that MSC does not enforce any
docurmnent purge policy, the majority of the documents that were backed up will also be gathered
as a part of the electronic and hard document praduction. Furthermore, because of the Send Mail
system that MSC uses, in which electronic messages are only on the server for the amount of
time that it takes to either send or receive mail, there are essentally no elecitonic messages
captured n the backop tapes (other than those messages in the process of being sent or received
at the time of the backup), For such reasons, we believe there is no need to review the backup

tapes.
E-Mail

E-mail cannot be gathered from a central site or server. As mentioned above, the
application currently used by MSC does not mamtain ¢-mail messages on a server, rather they
are maintained on the local drive of the file's owner. To collect e-mal from MSC employees
will require that each individual’s computer be accessed and files copied locally. Depending on
the size of the files, an individuai’s e-mail is expected io take approximately one hour to copy.
The difficulty in completing this task is compounded by the frequency with which individuals
travel with their computers.

Production Date

Complaim Counsel cxpressed some concern at the fact (hat the above Issucs and delays
atc just now being realized and/or expressed to Complaint Counsel. Counsel for MSC is
somewhat surprised at this statement, because throughout its discussiens with Complaint
Counsel MSC has been forthnight as to the status of its document production. Throughoat the
month of Decernber, Coinplaint Counsel and MSC were engaged in ncgotiations designed to
narrow and focus the breadth of the document request. Given the potential [or these discussions
to limit significantly the scope of the production, MSC did not begin to search its files nuntil after
ihe apparent stalemate in negotiations.

1 Reacall that the consarvative estimate for such a iask is approximately eleven hours, which, when billing M3C

employees” fime at $100 per hour, resulis it $1100 per tape. This cost would be doubled if an putside vendor
were to perform the review and resioratian, for vendors typically charge 3200-5225 per hour for such work.
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Moreover, on December 15, 2001, in a letter from MSC to Complaint Counsel addressing
negotiations designed to limit the volume of contmracts produced by a) the value of the contract
and b} the wear of the conmtract, MSC expressed thai “[wle would like 1o begin the
contract/custorner search as soon as possible.” Such language clearly alerted Complaint Counsel
to the fact that particular portion of the document request hal not been initiated. Undenizbly, a
portion of such search would have bheen avoided in the event that the parties arrived at an
agreement. In fact, this ultimately happened. It was not necessary for MSC to undertake the
costly and time consuming task of collecting, reviewing, and producing documents that could
have ultimately heen eliminated from the document request.

Similarly, in a letter dated December 18, 2001, Complaint Counsel atternpted to negotiate
the language of the document requests with- respect to contracts, foreign offices, financial
documents, and limitations to specifications 9 and 15, MSC conild not know the ultimate
-universe of requested documents until the close of negohations or know the volume of the
documents that were going lo be gathered until the search was inderway. Accordingly, in the
December 187 letter, MSC said "“[a]ssuming these modilications are accepled, MSC would begin
production tive week of Jannary 3, 2002, and estimates that it could complete its production by
Febraary 8, 2002, At ail times, Complaint Counsel was on notice that MSC would net begin
its document production effort until after the first of the vear and that its production schedule,
based on incomplete information, was an estimate.

Proposed Production

Alfter our conversation vesterday afternoon, counsel for MSC brainstormed on potential
solutions aimed at hastening the completion of MSC's document production. As explained in
our January 24, 2002, letter to Complaint Counsel, a significant amount of time and manpower i3
expended in the mastery of this complicated subject matter, and in the review of the collected
documents to determine responsiveness, pavilege, and the level of confidentiality,. We propose
to continue to review the documents for responsiveness and privilege, but to make a universal
“Restricted Confidential™ designation for the remainder of the production. This would ehminate
an entire portion of (he review, thereby facilitating a guicker review and production of
documents to Complaint Counsel. As we have not yet begun to institute this new review
process, we cannot certify a completion date for the production, however, we are certain that this
change in review procedure will hasten the ultimate completion of the production.

Additicnally, as discussed on yesterday’s call, Complaint Counsel has attached a listing
of a) all MSC persomnnel, to date, who have been scarched for documents responsive to
Complaint Counsel’s First Request for the Production of Documents and b) all persons or offices
from which MSC is expecting to receive documents. {Persons listed in Attachment B are sll
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sales related personnel.) It would be mutually beneficial if Complaint Counsel would review the
list and preritize s listing for an order of production. MSC already notes Complaint
Counsel’s request to make the deponents’ documents and the Board minutes first priority and to
the extent that coansel for MSC has these documents, it has been done.

MEC also proposes that Complaint Counsel itmit the number of petsons from whem
glectronic documents and e-mail shall be gathered. This will expedite and make mors
manageahle the electronic and e-mail portion of the MSC document production. As noted above,
we have attached a listing of MSC personnel searched or identified as potentially having
documents responsive to these document requests

We believe that these proposals will help to streamline MSC’s production efforts. Please
do not hesitate to contact me should you have any questions or further discussions regarding this
production,

Ma;‘imichacl ). Skubel

Attachments



MSC Interviewse List

Laxi Name Firzt Mama Tithe
Alarean Prigeillla Bales Admlnislrahr
Barclay Richard _Anmunt Manager ﬁ.amspane Comp. Aecaunts
Blakety _Kannaih [Executiva \Vice Prasident
Bloombarg Jabin Salex Rapl“asanlﬂﬂvn .
Brar .. .Deepak Cirector of Technalogy
Brennan Doug Diractr, Professionat Solulions _
Bush Rlehard . __Dircdw I'.llarkaﬁng Communication
Button Fonda S, ‘Superviscr, Markeling Coordination
Caseria Alan K. .. Product Manager
Ghamk Kike Davalgpman Engneer
Choi Carison Mananer, [nemet TMnnmgiea Markeling Communicalions
Conrardy Jackie Hodth ﬁmarica Westem Raglon Adriin
Costa Cindy ‘Sales Administrator
Crippe Chris Agocount Executlve
Crooks hMalthen G Manager, Financial F’Iannmg & Analysns
Davis Chuck Corporale Controllar
ol Lulks Jehn 'Vice President, Geneml Manager
Dimas David Dwractor, Tmlmng Emd Support
Figer, Jn. Charles ) iEngﬂnear'in.g Suppnrt Maﬂager
Fiechor dichael ‘Senior Manager - Technical Dacumankallon
Fumc Jehn Benior ) .l-ppir:atruns Enginear - Anmspaca Comporaie Accournis
Gartia Lina Sales Agandale
Gharib Jam=hig 'Da'.raluprnant Fmge-ct Manager - Automotive Acoustics
Gockel Mike ‘Nastran Davelopment
Greco Louis Chlef Financial Officer
Grossen Michagt L, _Engln&enng Suppm Manager - Westarn Reton Qperations
Haberman Dautd T. Businsss Davelupmant Manager, Training & Support
Hart Bruce A. Direttor, Central Region
Hikita Hal ‘Business Linit Manaper - Fatigua
Ha Wai Direcler; Business Procasses
Hok Glaus . Cevatopmenl Engineer - Finile Element Specialist
Haleomi John R Senkor Technical Consultant
|brahimm Omar M. Direclar, Nalran Produd Developmenl
I5a3 Hanneth H. ‘SBenlor Software Englneer
Javadi Makmud Quality Assurance Engineer
Jeshnson _Ensin H. ‘Project Manager
Johnson Lary L. ‘Chigf Architect
Kansahar Rajendra K. (Engineering Software Speclalist
Kanthasamy Kuna Senior Software Speciallat
Karapatan Michael 5. MSC, Patran America's Business Unlt Leader
Ky _Banjamin Tralning Administratar
Kanyan Mark Director, Aarospacs Business
Kilroy _Kg'u'in L. Director, Dwglaprrmnl Infraztruchure
Kobayashi Wakiko Marketing Specialist, Global Sales Operations
iKako Aoma Senior Director, Simulalion Cata Managemenl
Krishnasamy Guna ‘Manager, Meshing Technology
Kurfink ‘Robert Senlor Actount Manager
Layfield Dale 'MSC.Nastran Toolkit Project Manager
Li Jlagon Director, Global Sales Cperations
Lauwers Rotert E SBaniar Accunl Menager - Asrospace Accounts
Lum _Huberi Division Contmller
Mzher ydliam R, Account Manager
Martinaz Alforsg Manages, PMO
Mastroreeco Dravid T, Senior Consultlng Emginesr
Malttca Faran TrainilE Epeciallst




MSC Interviewss List

Last Marme Firzt Nams Tile
Matison Hamld E. Senlor Directar, Business Management & Anakysls
McLaughiin Jenet b, Project Administralor .

Mendoza Pakar J. Manager, Business Development - Dytran Product Ling
Moorz “James Scftwara Developer
Mowrey Jahn W, Vica President, Profaseional Services and Automolive Business
Misrpby James R Senior Director
Murphy Rick Senior Vice Pruskiant, Global Salss Qperations
rl&g'esiuamn ‘Shan Senbar Directar - New Technology Development
Heil ’ Douglas J. Manager, Aeroepace Applications Bausiness Unit
{en Julia Sales Repreyeniative
Ciogon Cranlel R, Dirsctor, Corporata Administration
Perez Gloria Sales Administralo - Finance
Ferma Frank ﬂhlef Executiw Oﬂiﬂﬂr _
Feleracn Edward W, Manager, Code Management and MSC/Patean Operations
Prrett Cory Porting Manager for Nastran
Pur Adarsh Sanior Product Manager
Raymunda Don Adeninisirative Supervizor
Heymond Antoina Senmiar Mama.uer. Strategic Alﬁanues
Reymond Mike Senior Saftware Enginees - DMAF Davelopmant
F.oach Ciouglas K. Antomative Euslrmss Manager
Robartson Aastair Product Marketing Manager _
Rosato Garol A. . Guality Assurance Program Mansger
Rose Ted Marager of WSS Maslran Trabndng and Support
Sadaghi ‘Raza ‘Senior Diracter - Multi Physics and Manufacturing Tachnelegias
Sd‘nermeler JohnE, Senior Development Engineer
Schartz Peter Manager, OMFP Projects
Schullz Jeff Markeling Communications
Sheridan Lynn M. LComrests Maneger _
Emithson Tylar MEC MastranAmedsa's Buginass Linit Manapar
Stanlon Ed Chied Technical Offlcer
Staze Bob Aceaunl Manager
sUn Jian Senior Saftware Develcpar
Stonea Twgad Program Manager Lerel 2
Swatte Robert F. Busless Unit Leader far Deskiop Products
Teague Chriz Praduct Releaze Manager
Thomtcn Bran E. Zanicr Account kanager
Tenres BillL, ‘Senior Account Manager
Towes Linda Manager, Marketing Frograms
Truestlell Gemge “Senior Software Enginesr, Resuls Visdalization
Valklerstein Crave Senior Manager, M5C Mastran Engineering
Yass William E. Sales Represenialive _
Williarns Charles Weslern Rogbon Chapnel Manager

- Wiisen Charfas T. Diractor, M3CMashan Senlor Developmenl Staff
Woo Brian L ‘Manager, Purchasing




Ron Dyer

Dave Beer

Keane Barthenbeder
Joe Baldwin

Bob Lonwers
Tom Cully

Don Bisnick
Daryl Patrishkofl
Dale Delgada
Tom Bastanza
Paul Spangler
Paulo Sawer
Greg Flaule
David Stegsdill
Mike Malmstien
Bruce Perking
Sue Werner (inside)
Jason Simon
Sabratoere Glnella
Mark Whitmore
Jim Bucklay
John Stesre

Jon Long

Roy Haynle

Alan Harvey
Aaron Graves
Edward Bulleck
Craig Berger
Annelise Tran
Brian Davis
David Stout

Altey (Tatyh

Bill Kestar

Philip Roberts
Marinos Scyfianou
Gerry Pupliese
Yincert Bement
Will Hicklen
Mark Kerrigan
Peter Hajjar
Asia-Pacific offices
Eurpocan offices

South American oflices
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February 15, 2002

M=, Liza Horton
Kirkiand & Ellis, LLP
655 15% Street, NW
Washington, DC 20005

RE: Forensic Recovery Services

‘Dear Ms. Horton:

Per sur conversations, Merrill Corporation can provide on-site data recovery services to
you and your client. Although we cannet give a total budget estimate without knowing
the full zoope for required production, ouwr hourly rate for the recovery of backup data will
be $235 plus casts :

I leok forward to working with you on this project and assisting in any manner possible,
Pleage do not hesitate to confact me as questions arise.

Jeffrey A, Scarpiit
Senior Congultant
Mesrill Corporation- Document vlanagement Services
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M= Liza Horton
Kirkland & Ellis, LLP
655 15" Strect, NW
Washington, DC 20003

Dear Mz, Horton:

Per our conversations, Merrill Corporation has aralyzed the elecironic documents you
require to produce on behalf of your client, MSC Software. After reviewing the data that
was collected and provided to Merrill, we have reached the following conclusions based
on the documents gathered from a sampling of seven MSC sources. Pleass nofe that two
of the 7 document custedians produced an inordinate of amonnt of data which require
further analysis, thus for purposes of cstimating the overall project scope, we have treated
these twa custodians as anomalies. Upon further review and verification of the
respongiveness of those imordinately large files, the costs of the final projections couid
mcrease.

Qur estimates allow us to conclude thal, on average, cach document custodian will
produce approximately 1.4 gigabytes of electronic documents. This amount multiplied
by the 193 document custodians remaining (we used an estimated total of 200 sources)

to be produced results in an estimated 270.2 gigabytes of data. Using an industry standard
assumption that each gigahyte of data will produce approximately 60,000 pages of
docutments, the resulting page volume will reach approximately 16,212,000 pages. Ata
cost of $0.18 per page for conversion, the conversion budget will be $2,918,160.

Agsuming that approximately 4094 of the converted decoments will feund to be ralevant
based upon your data query, a resulting 6,484,400 pages will need to be printed for
production to the FTC. At a cost of 30,103 per page, this poriion of the project budget
wilt be approximately $680,904. The estimated time for Cansulting and Search Services
performed by Memill is at a minimum 40 hours resalting in a cost $3,400, We are unable
to ascertain the exact costs of shipping both electronic media and printed documenis. We
will provide this budget as soon as it becomes available.

To summarize, cur assumpticn based upon our experience and industry standards leads
us to astimate an overzall project budget of $3,602,464 for the production of electronic
documents collected as a part of FTC v. MSC.Software .
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I look ferward to working with you on this project and assisting in any manner possible.
Please do not hesitate fo contact me a8 questions arise,

Mermill Corporation- Document Management Services



