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UNITED STATES OF AMERICA
BEFORF. YEDERAL TRADE COMMISSION
Ty

in the Maifer of

Schering-Flough Corporation,
a corperalion,
Dacket No. 9297

Upsher-Smith Laboratories, Inc.,
4 corporalion,
PUBLIC RECORD

and

American Home Products Corporation,
a corpotration.

R i i i ]

MOTHON OF AMERICAN HOME PRODUCTS CORPORATION FOR
INDEFINITE IV CAMERA TREATMENT

Pursuant to Commission Rule 3.45(h}, Amencan Home Products Corporation
{“AHP") respectfufly requests this Court to grant indefinite in camera treatment lo cerlam
privileged documents that AIIT inadverienily produced to the Commission duriﬁg the

pre-Complainl investigation, The documents designated as sssesssesesssssosess’
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' The docoment identificd a3 eesassssssssvet e ae et v e 009 5 privileged document ATIP
inadvertently produced during the pre-Complaint investigation, and for which AHF requasted a protective
order © compal complaint counzel and Respondents to desiroy of relum o AHP.

2 The dooumenl beales anibered =" e s 48 4 344+ S E R AT 444 F R SR SAF R SRR RA SRS Y
APS PR NERROREREEEiddaE RS I A AR EEEs e aEnRE R s nanew AP has it
claimed privilege as to the # ¢ s e aeee & & saf this document, and thercfore, does not seck i cawmera

treatment for the @ s a+ 8 ¢ &8 8 o9 Thiz document also conlting s +esesssssssnasad which does
teflact privileged attomey-clicnt communicarions and enonstitntes work product. AHF thercfore requests in

camerg regtmem [or the sesavasen s bt b e e ka sl 4000080
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gcomplaint counsel and Respondents have not included ihe documents identifled with
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requests the Court grant in camera status to these documents in the event that complaint
counsel andfor Respondents use them at the administrative headng. Becausc public
disclosure of these pnvileged documents will resull in a8 ¢learly defined, serious mjury to
AHP, and because the privileged and sensitive nalure of ithese documents will not
decrease over time, AHP asks this Court to afford them. én camera treatment for an

indefinile penod of lime.

1. Procedural Background

During the pre-Complaint investigation, AHP inadverlcntty disclosed Lo
Commission stafl ees e e+ ssdocumenis AHT later discovered were protected by the
attorney-client privilege and work-product doctrine. AHY requested this Court to issue a
protective ordur, compelling complaint cownsel to retutn or desiroy these inadvertenily-

produced privileged documenis. By Order of January 15, 2002, this C'ourt denied AHP's

3 The pages bates oumbeg] s ssssesassassassnavnssasseds, for wionch AP bas laumesd

privilere. Meither complaint counsel nor Respondenis have listcd ssssasss e s s 0 0on theit exhibit
lisls, However, il vomplaiol comsel o Respondents ulloupk vy use this docurmoend al the hearing, the Cowt

shovld grany === e s 4o e ewindefinitc i camers status as well



Motion for Protective Order, but expressly noted thal its Crder did not conshitute a uling
on whether the documetits will be aftorded in camera treatment.

On Jamwary 16, 2002, AJIP filed an emergency motion asking the Court to stay its
Order denying AHP a protective order, or alternatively, to grant in camera status to any
privileged document complamit counsel or Respondents nse as exhibils at the
administrative hearing, and to certify its Order for Commission review. Ry Order of
January 18, 2002, this Court provisionally granted AHP's request for in camera treatment
of the privileged documents, and directed AHP to file a thotion seeking in camera

treatment of these documents within twenty days.

IL Complaint Counscl and Respondents Intend to Use Certain of ATIP’s
I'rivileged Documents as Exhibits at the Administrative Hearing

On Decoinber 20, 2001, complaint counsel nolifisd counsel for AHP thai they
intended to use certain documents that AHP preduced dunng the pre-Complamt
investigation and adjudication as exhibits at the administative hearing. See Letter from
Yaa Apori to Cathy Holiinan, with attached exhibit list, atfached hereto as Exhibit 1.
Complaint counsel’s exhibit hist dernonstrates that they intend to use s=v e v e eprvileged
documents as exhibile at the tnal, identified with the following bates numbers:
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sessveenenurosvsennslIpsher-Smith also notilied coungel for AHT that it intended

¥ A= noled previously, the pages bates pumbered S A sd S s s s bbb b o bt nbsbonsnussnsd
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As noted previously, the docoment identified oz *asesssnasssasssaasavsnrsnsnny
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to usc seevsweof AHP s privileged documents at the administralive hearing, including
T T LT
sesseeSec Letict from Paul Stone to David Orta, dated December 21, 2001, attached
hereto as Exhibit 2.

Counsel for AH? inquired whether complaint counsel, counsel for Upsher-Smith
or counsel for Schering would oppose AHP's motion for i camera treatmeni of these
privileged documents, and each of these partics agreed not to oppose AHP's request for
in camera treatment of its privileged documents. Sce Complaint Counsel’s Opposition to
AHP’s Emergency Motion to Stay Order, for Certification for Interlocutory Appeal and
Application for Fall Commission Review at 5 n.2i.

IIl.  Legal Standard for Granting fu Camera Treatment

According to Commission Rule 3.45(b), this Court may order materials offered
into evidence to he placed iz camera on a finding “ibal their public disclosure will likely

tesult i a clearly defined, serious injury to the person, partmership or corporation

requesting their in camera treatment.” 16 C.F.R. § 3.435(b); see glso H.P. Hood & Sons,

Inc., SEF.T.0. 1184, 1188 {1961). An applicalion [ur in camera treatment must include
{1) a description of the matenial; (2} a statement of the reasons for granling in camera
treatment; and (3} a statement of the reasons for the date on which in camera trealment
will expire. 16 C.FR. § 3.45(b). The Commission hus held thut requests [or in cumera

treatmiant by non-parties—like AIIP—may be treated with morc lenicnce than those

made by parties to the proceeding. Sce In re Kaiser Aluminum & Chem. Corp., 103

F.T.C. 500, 500 (1984); see also In re Schering-Plough et al., Dokt. No. 9297, Order on



Muotions for in Camera Treatment of 1>ocuments Listed on Parlics® Exhibit Lists at 1
(Fan. 24, 2002}, attached hereto as Exhabit 3.

This Court has explained that an application for in camera lreatment must
demonstrate thar “the information concerncd is sufficiently secret and sufficiently
matetial to its business thai disclosure would resulf in scrious compctitive injury.” Inre

Pura Luba Corp., 1999 FTC LEXIS 255, at #5-6 (Dec. 23, 1999} (inlernal quotations

omifted). Additionally, the Court may infer inyury from ithe nature of the documents

themselves. See ILP. [Hood & Sons, 58 F.T.C. at 1188.

A Each Documcnt Reflects Privileged and Confidential
Communications Between AIIP and its Coungel

Bach ol the documents for which AHDP seeks indefinitc in camera stams in the
instant modon rellcels priviieged and confidential attomey-chent communicailons
between AHP/ES) and its counsel. As explained at length in AHP’s Motion for
THotective Order and Reply thereto, along with the declarafions and supplemental
declarations submitied in suppoit of those briefs, all of the documents for which ATIP
sccks indefinite in camera treatment are protected from public disclosure by the altorney-
client privilege and by the work-product doctrine. ## # e eaf the documents also contain
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In short, each of the documents for which AHP seeks indefinite in camera

treatment contains privileged attormey-client communications and sesssss0f (he

docurments
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atiorney work product.

B. Public Disclosure of these Privileged Documents Would
Cause AP “Scripus [njury™

The linchpin for determining whether a document should be afforded i camers
treatment iz whether public disclosure of the document would inflict “z clearly definad,
serinus injury” on the producing party. See Kaiser, 103 F.T.C. at 500. Here, AHP
inadvertently produced sese e e e e edocuments Lo thﬁ Commission during Lhe pre-
Complamt investipation, and now complaint coungel and Respondent 1psher-Smith
intend 1o use, or have used already, certain of those privileged documents at the
administrative hearing,

Courts have hald in other contexts that the disclosure of pﬁvilcged documenls

constitutes serions and irreparable injwry. For example, in Ford Mator Co. v, Kelly, 1110

F.3d 954, 363 (3d Cir. 1997), the '|'lurd Circuit allowed a party to seek interlocutory
review of a disirict court’s decision to compel production of the party’s privileged
matcrial. The court recognized that disclosure of privileged material would cause the
privilege holder irveparable injury. Secid. The federal courts of appeal alse have
granted mandamus relict where a district court finds waiver and orders a party to produce

its privileged documenis. See, e.g., In rc Bankamerica Corp. Secs. [itig, 270 F.3d 639,

641 {8th Cir. 2001); In re Occidental Petroleum Corp., 217 F.3d 293, 295 n.9 (5th Cic.

20040y, Harper & Bow Publichers, inc. v. Decker, 423 F.2d 487, 492 (Mth Cir, 1970}, Tn
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essence, these cases equate disclosure of privileged documents with immediate, senous
and irremediable injury.

As noted above, AHP has submmited scveral declarations and supplemental
declarations e support of its Motion for Protective Order and Reply thereto, which
deseribe in detail the bases for AHPs claims of privilege and work-product protection as
to each of the documents for which AHP secks in carnera treatment. Additionally, AHP
submiiz & declaration of esasssseesss attached hersilo as Exhibit 13, in :iuppnrf of the
instant motion sceking in camera treatment for the inadvertently-prodnced privileped
documcnis.

The documents for which AHFE sceks in camera treatment reflect privileged and
confidential attomey-client communicalions helween ssesssssnsnesssssnnas
srRaPeRsIserERgancssnancanasncsnannelee Decl eeeseeae The documents
have been treated as contidential and were designated as “Restricted Confidential” and
“Afttormey’s Eyes Only” according to the provisions ol the protactive order in this case.
Seeid. at ewessee PMoreover, the general pubhc would not otherwise be able to acquire
these privileged decuments which reflect confidential communications and AHP s work

product. Without iz camera treatment, these privileged documents would be placed on

the public record. sssswsunsssansssssssssnstsvannsssssnnunansssns

AR R R LI IS ERERERERLES SRR AL LAREREELLLISS SRRt 2RELS].)

wesonswaSce jd at wessssiese; see also Ford Motor Co., 110 F.3d at 963; Linited

States v. Jones, No. 2:99-MC-71-11, 1999 WL 1057210, a1 *2 {D.5.C. Oct. 5, 1999)
(concluding that “[tjhe important interests that the alfomey/chent privilege protects will

bec destroyed and such harm to fmovant] will b irceparable™).

12



. The Commtission Has Afforded In Comere Status
to Privileged Materials in the Past

The Commission previously has granted in camera treatment to documents
protected fram public disclosure by a claim of privilege or the work-product docirine.
For instance, the courl in In re Kellopy Co. of 8], 1979 FTC LEXIS 9, at *1 (Dec. 27,
1979), afforded in comera statns to documents complaint counsel claimed were work
product of Commission staff. The cowrt concluded that complaint counse! waved any
claim ol privilepe o the documents because they velundarily produced Lthem 1o
Respondent General Foods. See 1d. The court found, however, that documents reflecting
Commission staff work product should be granted i camera statug, noting that “the
policy argumeints made by complaint connsel are valid inthe conluxt of public disclosure
of these documents to persons not party to this procceding.” Id. The courd reasoned that
“frank and open intra-agency discussion would by stymied if the participants could not be
assured that their rﬁ;mmuandaximls would remain confidential ™ Id.

More recently, Judze Timony granted indefinite in camera status to (wo

documents a respondent argued were privileged work prodiecl. See In re Textron, Inc.,

1991 FTC L.EXIS 94, at *1 (Mar. 22, 1991) {discussing the documents); In re Textron,
Inc., 1991 F1C LEXTS 135, at *1 {Apr. 26, 1521) {granting /= camera treatment). In
Textron, Judge Timony allowed coimplaint counsel to use in evidence documents
containing respondent’s work product because complaint counsel demonstraied a
substantial eed for the docnments. See 1991 FTC LEXTS 94, at *2. The court,

however, granted the privileged documents i camera protection. See 1991 FTC LEXIS

133, al *1.
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These cases demonstrate that privileged documents—essnsasaessea—sghould
be pranted ir camera treatment. As the conrt in Kellogg recogmzed, puvileped material
should not he subject ta public disclosure at an administrative hearing even though other
partics in the proceeding have reviewed the privileged documents. 1979 FTC LEXIS 9,
at *1. The ralionale in Kellopr is applicable here. The courl reasoned that the public
disclosure of documents reflecting confidential work product of Comunission stafl might
hinder intra-agency discussions in the future. Seeid. Granting ir camera stalus to
AHP’s privileged documents is even more compelling here than 1n Kellopa because
unlike in Kellogg, the documents at issue herc are pmlecled from pubtlic disclosnre by
both the attorney-client privilege and the work-product doctrine. Moreover, unlike in
Kellogg, Al1P did not voluntarily produce its privileged documents (o its adversary;
rather, the documents were inadvertently produced.

Furthammore, public disclosure of these povileped dacuments would result in a
gerious injury to AHI', without serving any countervailing public purpose. The need for
public access varies gﬁtly depending on the specific documenis at issue and their role in

the case. See United States v. Amodeo, 71 F.3d 1044, 1048-49 (2d Cir. 1995). Here, the

Cﬂunma}r requn gevel-aldgcumcn[g, CEAASS AL RN EAd b r AN A ESESNANEENAEN

SRR G R TSN NNS SRR IR U NSNS
Ssssssessanssssssnnnssssnnnansssssesin rendenng ils pubhc decision in this

case; it does not have to rely on AH#’s privileged documents to do s0.* Stated

®  Forinstance, complaint eounsel have included on their exhibit list the document designated us

B ESS AR IAS NS AN A SRR AN A E NN RNARNE A MG O R EE I b da b b bav b
PREER bbb Rivssdavddbes bty Complaint counse] also huve listed on (heir cxhibit

list the documents designated as cxhibity s eessssssssssnsssvas s [Ipgher-Smith also by
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differently, there 1s no compelling reason why the public should be given access to
AHP's privilcged documents and there are memerons reasons why these documents
should remain shielded from public disclosure. Documents prolecied by the attorney-
client privilege and/or the work-product docirine are not among these doguments
“traditionally” made public mn any event. Amodeo, 71 F.3d al 1051, 'LThus, the harm
caused by public disclosure of these pnvileged ducumenis ai issue yreatly uutmaighé any
public benefit frem their placement on the pubhc record.

In Each of these Privilcged Documents Descrves
Indefinite In Coarnera Treaiment

AHP respect [illy requests the Court to affDn;l cach althe privileged documents at
issue indefinite i camera treatment. Each of these documents is protected by the
attormey-client privilege and work-product doctnine, The sanctity and privileged nature
of these documents will not decrease over tilme, Sec Decl. assensee atiached hereto as

Exhbatl 13

‘This Court noted in In e Heoechyt Manon Koussel, Inc. et al., 2000 FTC LEX[S

157, at *6 (Nov. 22, 2000), thal indefinile {n camerg freatment should be grantcd where
ihe scosibvily or valuc of the inlormation “will not dimimish with the passage of time.”
‘I'mis Court explicitly observed thal examples of documents deserving of indefinite i

LLIN "N

comera treatment include “trade secrets,” “other secret technical information™ and

listed these docaments o its exhibic lst, designated as aneeess 828, These docwments contain &

AN EEAGASEE AN ARSENVERE SRR B AN RN AR A AR E NGRS A AN ARABANAAEEARE
LEER RS ITIRER R NI R S RS A1 R RRRTIS AT IRNRERITIERSERERY TR T Y )

SO FESENIISI IR EARSAMANS AR AN SRR S SN NS Jeyonsirule Lhat this Court docs not
need fo rely an AHP's privileged decaments to render its decizion in this proceeding,
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“intormation thal is privileged.” Id. at *6 {emphasis added). Additionally, the court in
Textron granted documents protected by the work-product doctrine indefinile in eamera
status because the harm of disclosure of such information “does not diminish with time.”
1991 FIC LEXIS 135, at *1. Likewise, the privileged nature of the docuvments for which
AHF seeks in camera treatment will not decrease with the passage of time, and therefore,
indefinite in camera status is appropnate.

CONCLUSION

For the foregoing reasons and those sa1 forth in the accompanying declaration,
AHT respectully requests that the Court enter an ofder granting indefnitlc in camera

treatment to the following pnvileged documents discussed herein:

LI A REREEL YL LY
[ TARERE LY LY JJ
LA AR LR RS 2] )
LEEEE R LN S LN
L1 R RNy LE L)
LA AN AR L L L LR
LA EE R LY LY )]

LA ERREE LY L L L]

Additionally, in the event that the Commission intends 1o diselose in camera AHP

information in a final decision, AlIP respectfully requests that the Commission notify

AHP culside counsel, Calby A. Holtman of Arnold & Porter, 555 Twelfih Sfreel, N.W.,

Washington, D).C. 20004, telephane (202) 942-5000.

T Io the event hat the Conrt {5 ot inglined to prant in camera Weatment to any of these documents, AP
respectiully requests that the Court eoutioue provisionsd in camdrs treatment far a pedod of thirty duys to
allow AP 1y seck protection for its documents in federal comt.
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Respectfully submiited,

Ed . Com L

T

Elliot Feinberg Michael N. Sohn
American Home Products Corporation Cathy A, Hoffman
Five Giralda ['arms David M. Orta
Madison, NI 07940 Emily M. Pasgquinclli
(973) 600-5300 ARNQLD & PORTER

555 Twellth Street, N.W.
Washington, DLC. 20004-1206

Counsel for American Home
Producis Corporation

Dated: February 14, 2002
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

)
In the Matter of }
)
Schering-Plough Corporation, )
a corparation, )
3 Docket No, 9297

Upsher-Smith Laboratories, Inc., 3
a corporation, ]

) PUBLIC RECORD
)
and 3
American Home Products Corpotation, }
a corporation, }
)

CERTIFICATE OF SERVICE

L, Etnily M. Pasquinelli, hereby cetlify that on Febrnary 14, 2002, T cansed a true
and comrect copy of Motion of American Home Products Corporation For Indefinite In
Camera Treatment 1o be scrved opon the lollowing as follows:

Two paper copies by hand delivery io:
Hon. D). Michael Chappell

Administrative Law Judge

Federal Trade Commission

Eoom 104

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580 (2 copics)

The paper original and one paper copy by hand delivery and one clectronic copy to;
Office of the Secretary

Federal Trade Commigsion

Boom H-159

600 Pennzylvania Ave., N.W.

Washington, D", 20580} {original and | copy)
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One paper copy by delivery to:

David R Pender
Deputy Assistant Director,

Heilih Care Services and Producis

Federal Trade Commission

601 Pennsylvania Avehue, N.W.
Room 3115

Washington, D.CC. 20580

Karca G, Bokat

Foderal Trade Commssion
601 Penngylvania Ave., N.W.
Poom 3i15

Washingten, D.C. 20580

Fax (2002) 326-3384

Chrnistopher Curran

White & Case, LLP

601 Thirteenth Street, N.WY.
Washington, D.C, 20005
Eax (202) 639-9355

Liura 5. Shores

[lowrey Simon Amold & White, LLP

1299 Pennsylvania Ave MWW,
Washingten, D.C. 20004
Fax {202) 383-65610
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Emily M.\Pasquinelli
Amold & Porter




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Mailer of

Schering-Flough Cotporation,

a corporation,
Docket No. 9297

1Ipsher-Smith Labaratories, Ine.,
a corporation,

and

American Home Products Corporation,
a corporation.

ORDER GRANTING AMERICAN HOME PRODUCTS CORPORATIONS
MOTION FOR INDEFINITE I¥ CAMERA TREATMENT

Upon consideration of American Home Products Corporation’s (“AHI™} Metion
for Indefinite fIn Camera Treatment, it is hercby ORDERED that AHP's Motion is
GRANTED us sel forih in ttus Courl’s ORDER of February | 2002,

Accordingly, the following documents, or designated portions thereof, arc
accorded indefinite in camery treatment:

1. CX 33, baics page AHP 13 0025;

2 CX 164, bates pages AHP 13 00115, AHP i3 (H17-18, and

AHF 13 00121-25;
3. (CX 163, bales pages AHP 13 (00128-29 (only the handwritten poriion on
AHP 13 00129),

4. X 166, bates page AHP 13 00130 (the handwritten portion);

20



Dated:

10.

1.

12

15.

i4.

is.

CX 169, bates pages ALIP 13 00153-34;

USX 41, bates page AHI 13 00025;
TISX 43, bates page AHP 13 00115,
USX 44, bates page AHP 13 06117,

USX 45, bates page AHP 13 00118;

USX 46, bates pages, AHF 13 O0158-84;

AHP 13 00149-51;
AHP 13 00131;

AHP 13 00089-93;
ALIP 13 00094-96;

AHP 13 00057-28.

Washingion, D.C.
Fehruary | 2012
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1. Michael Chaﬁ;pel]w B
Admjnistrative Law Judge
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i
UNITED STATES OF AMERSCA,

FERERATL TRADE COMMISSION
WASHIHGTON, Due;_ 205860

Bureau of Compelitian

Becernber 20, 2001
Via Facsymile apd Fadera] Bxprezs
Cathy Toffnan, Ty,
Arnold & Porter
535 Twelflh Strect, NW
Washmgfon, D.C. 20004-1206

Re:  In the Mater of Schiering-Plough Coiporution, Upsher-Smith Laboratorics, and
Ametiean Home Produets Carporafion. ¥TC Ddcket Mo, 9257,

Dicar Mz Hoffnan:

As you kuow, the Fedeyal Trade Commission jssucd an administrafive comyplaint against
Sclicring-Plowgh Corporation, Upsher-Smith Lalyoratodies, and American Home Products
Corporation in March 2001, We are comtacting you now because AHE producad documenls to
the Federal Traite Commisrion in this matler that complaint counsel have placed on our axhibit
list and intend {o offer in evidence. All exhibity admitted {n evidence become patt of the public
record unless i cemerg status 1s granted. Under §4.100p) of the Coimnisgion™s Roles of
Practice, 14 C.F XL § 4.10{g), Andix has “an oppontunity to seek ap appropriats protective or in
camerg order.” Under Judge Chappell’s December 6, 2001 'Thind Revised Scheduling Quder, the
deadline for in comera motions is Decombex 27, 2001, For your convenience, 1 have attached a
list of the AHP documents complaint counsel included on our exfibit list, a copy of Rule 4.10(5),
and a copy of the Scheduling Order. Shouold you have any questions, please do not hesitate fo
contact me at (202} 326 2079,

mplaint Coupeécl

Enciosures
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LOS AMELES
(AMaEL WHITE & CASE
HEW TORK LIMITED LIARILITY PARTHERSHIP

Pala s Yo

WaS HEMSTSON, O,2,
G0l THIRTESHTH STREET, M.W.

AFRLIN Surre 500 SQuTH

HBRATISLAWA
BNULSS LS - - -
BUDARf o WASHINGTON, .0 20005-380 7
DREIQEM
TOSIELDYRF TELERPHOHE: [1- 2071 626-350Q0
FRAHWKEFURT - . _
HAMBURG FACSIMILE: {1- 201 639-8355
HELEIKKI
I=TAWBLIL
LOMDOOH

- HILAH

HLST oW
FAKRES
MRAGUE
AGME
BTOCHHELM
WARIAW

December 21, 2001

AIR MATL .

David M, Orta

Amold & Parter

555 12th Street, NW.
Washinglon, D.C. 20004-1206

Re:  Schering-Flough Corp., Upsher-Smith Laboratories, fnc.,
American Home Producis Carporation, Docket No. 9297

Drear Mir. Onta;

ALHATY
ANHARA
BANGZH AN
NOMEAY MUMBAT
HO CHIHIMKE 17y
MO O M
JAKARTA
SHAMRGHMN
SINGARQRLC
TOk Y0

EAHA AL
SJEGDAH
FATADHE

HEXICG TITY
SX0 PAULD

GOHAMHES B R

White & Case represents Upsher-Smith Laborateries, [nc. in the above-captioned FT(C
administrative proceeding. Trial is presently scheduled to begin January 23, 2002 Upsher
Smuth has included on #ts List of tdal exhibits certain documents produced by American Home
Products to the Federal Trade Commission in this matter. This leier 1s o notdy you that
pursuant ta 1 CFR_-§ 4. 10(x), AHP may move [or such documents to be afforded in camera

treatrent.

Attached is & list of the relevant documents and a copy of Scction 4.10{g).

?ﬂy VQIITS,

Paul F. Stone

Enclosures
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UMITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the hMatter of

Schering-Mlough Corporation,
a corporalion,

Upsher-Smith Laboratories,
a corporation, )

Docket No. 9297

and

American [Tome Products Corporation,
a corporatzon.

vvv\-ﬂuu@wwv\#WVVl

ORDER ON MOTIONS FOR JN CAMERA TREATMENT
QF DOCUMENTS LISTED ON PARTIES' EXHIRIT LISTS

L

Pursuent o Commicsion Kule 3.45(b), Respondents Schering-Plougl Corporation
("Schering”) and Upsher-Smith Laboratorics {“Upsher-8mith™) and several non-parties have
filed motions for in camera meatment for matsrials thar the partics have listed on their exhibi
lists as materials that miglt be ntroduced at tial in s matter. In Comunission provesdings,
requests for It camera weatment must show that the public disclosure of the documentary
evidence will result in a clearly defined, serions injury o the person or corparation whose records
ate Involved. Drre Koiser Afuminum & Chern Corp., 103 F.T.C. 300 (1984); H.F. Hood &
Sons, fnc., 58 F.T.C. 1184, 1188 {1961). That showing can be made by establishing that the
documentary cvidenee is “sufficiently sceret and sufficicotly materdal to the applicant's business
that disclosure would result in sericus cumpetitive injury,” end then balancing thal factor against
the Importasice of the information in explaining the rationale of Commission decisions. Kaiser,
193 F.T.C. at 500; General Foods Corp., 95 F.T.C. 352, 355 (1980); Bristol Myers Co., 90
F.T.C. 433, 436 {1977}. Requests by non-parties may be tizated with more lenience than thase
made by the parties. Kalser, 103 F.T.C_at 500. REequests for indefinite in camera treatment
must include evidence to provide justification as to why the documeat should be withheld from
the public’s purview in porpetuity and why the requestor believes the information is likely to
Temain sensitive of become moce sensitive with the passage of time. £.7 DuPort de Nemours &
Ceo., IS990 FTC LEXIS 134, *2 {Aprdl 25, 19507,
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i

Scherinp, on December 27, 2001, filed four separate maitons for in camera reatment of
certain documents. No eppositions have been filed.

Schering's first motiou secks in cumera treatnent for license, researcl and develamuent,
co-promouion, sollaboration and diswibution agreemcnts between Schering and third parfies. .
Schering provided a declaration from the Senior Antitrust Coungel for Schering 1o state that the
docimments contain extremely sensitive commersial and trade secret information concerming
Schering’s angoing business efforts to design, researcly, develop manufachme, sell, price,
distribute, market and promots phemmaceutical praducts. Schering sceks indefinite ix camtery
wrcatnent for these documesds. '

Schering’s second motion seeks fn camiera treatment for the New Dirug Application for
K-Dhur and pages of a Taboratory notebook. Schering providad a declaration from the Staff Vice
President and Associate General Coungel for Patents and Trademarks for Schering to stale that
the decuments contain trade seerets, such as chemical formulations, manpufacring cantral
tnformation, and information on labormtory and clinical testing performed on XK-Dur. Scheiing
seeks indefinile in camera treatment for these documenis.

Seherings third motion seckes iv egmera treatment for documents relating to license
agreements with third parties. Schenng provided a declaration from the Vice President for
Business Development to state that the documents contain extremely sensitive commercial,
financial, and trade seoret information pentaining te licensing, research and develepment, ¢o-
promotion, coilaboration. squity and distribution agreements. Schering secks indafinits i
camigra treatment for these documents,

Sehering™s fourth motion seeks in camere treatment for documents relafing to praducts
that are currently in development by Schering, its affilizted joint ventures, or its division.
Scheting provided a declaration from the Scior Antitrust Counsel for Schering 10 state that the
docurnsnts describe sensifive and confidential information regarding Schering's vngoing clinical
development, marketing, pricing, distcibwtio, sale end profitability of these “pipeline™ products.
Schering sezks in camterg treatment of five years for these documents.

Schering has tailored its requests for in camera treatrnent to only the doctrnents which
wouyld eause Schering the most hano if made publie. Schering has adequately demonstraied that
public disclosure of these decuments would resudl in injury to Schering without serving any
countcrvailing public purpose.  Accordingly, Schering's motions are GRANTED.

Ladefinite in camera restment will be pranted to fhe documents listed in Scheniog's first,
secand and third mations. fn camara traatment for a period of five years, to expirs on January 1,
2007, will be granted to the documents listed in Schering®s fourth mation. Schering is instructed
to prepase an order oy muy signature that speeifically identifies cach dacument by exhibit number
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and bates contrel mumber that has been granted in camera treatment end that indicates the length
of time for which in caneera treatment has been granted,

a1l

Upsher-Smith, on December 27, 2001, filed a motion #or fn comera treatment of certain
documeits. Ne oppositian has been filed. In addition, ou Jameary 22, 2002, Upsher-Smith filed
a consent inotion for in camera weatment of ane confidential legal memorandum.

In support of its December 27, 2001 motion, Upsher-Snith has provided the Declaration
of 1ts Vice P'resident of Seientific and Legal AfTags pnd inside counsel 1o Upsher-Smith The
mation seeks i camera treatment for porticns of 79 docnments falling inte 4 catcgerics: {1}
trade secret and scientific information; {2) sensitive bosiness and financial information; (3)
manulacturing production capacity information; aud {4) private and confidential shareholder
irformation. Upsher-8mith sesks indefinite in camers treatment for its trade secret and scientifie
information ane seeks in camera 1teatment for a period ot five years from (he date of the
document for decuments falling into the other thres categories. Its January 22, 2002 motion

seeks indefinite in camera freatrent of a confidential legal memorandum ¢ontaining trade secret
information.

Upa;lmr—Smith- hus tatlored its requests for #1 camera treatment to only the documents
which would cause Upsher-Smith the most harm if made pubtic. Upsher-Smith has adequeately
demaonstrated that poblic disclosure of thege documents would resuit in injury to Upéher—bmith

withaout serviig any countervailing public pumposs. Aﬂ'crdmgl}r, Upsher-Smith's xmotion is
GRANTED.

Indefinite it cumera treatment witl be pragied 10 CX 716 apd the docwnents listed as
App. 1 through App. 18 in the declamation in support of Upsher-Smith mation. f# camera
treatment for a period of five years, ta expire on January F, 2007, will be granted to the
docnments listed a5 App. 12 though 7%, Upsher-Smith i3 instructed o prepare an order For ry
signature that specifically tdentifies each document that it bas desceribed as App. 1 though App.
78 by its exhibit mumber and bates comrol number and, where applicable, specific paragraph

numbecrs. The proposed order should indicate the length of time for whicl iz camera treatmeat
has besn granted.

It appears that Upsher-Sroith aleo seeks in camera treatment for the document attached a3
App. 79, identified as USX 702, a Declaration of Philip Vogt of ETHIEX Cotparation, &
subsidiary of KV Pharmacgeutical Company (“KV"). Upsher-Smith's request far & camera
treatment for the Vogt declaration is DENIED. As set forth below, K is given provisional in
camterg treztment for this declaration in order to allow KV o file & proper motion.
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V.

Mon-party KOS Pharmacericals, Ine. (“KQS™), on December 26, 2001, filed a motion
for protective order or in the altcrnative for i comere treatment fot several documents listed by
Complaint Counsel as patential irjal exhibits. On January 10, 2002, KOS filed a second motion
for protective order or in the aliernative for it camera treamment for several documents tisted by
Upsher-Smith ns potential iried exhibits. No oppositions to these mations have been filed.

In support of its motions, outside counsel Far KOS states onily that the documents contain
confidential commereial andfor financial information of a sensitive nature. KO3 has not
provided an declaration or affidavit nor has it described the documents or demonstrated what
haon might inure ta it if the docoments were disclosed. Apparendy, KOS sccks i camera
trearment for all the documents which the parties have listed a3 potential trial exhibits rather than
conduct 2 review to determine whether any of the documents meet the Commission’s stringent in
camera standacd,

K053 motions arc DENIED WITHOUT PREJUBICE. However, pursuant to 16 CF.R.
§ 3.45y), KOS's dacumenis will be given a provisional grant of in camera slatus until February
13, 2082, KOS5 has vl Jaouary 31, 2002 1o file a motion for v comera teatment which meeis
the stendagds ser forth in 16 C.F.R. § 3.45 and explained in I re Dura Lube Corp., 1999 FIC
LEXIS 255 (Dee, 23, 1599),

The parties are ORDERED 1o inform the Court of the exhibit numbers of KOS
documents wiich have been granted provisional in camera treatment by this order,

V.

Mon-party Andrx Corporation (“Andee'™), on Decemnber 27, 2001, filed 4 mation seeking
in camera treatment for one docuwnent. On Janpary 4, 2001, Andrx, filed a supplemental motion

seeking in camera treatment for nincteen documents. Mo eppositions to this motion have been
filed.

In support of itz motion, Andrx has provided the declarstion of its in house eovmsel.
Andrx asserts that the documents fail into two categoriss. The first category is of documents
contaitiing proprietary sales and misrketing information canceming Andm’s praposed genenc
potassium chloride supplement which Andrx asserts wauld reveal Andrx’s salcs forceasts,
asFumptions and projected requircments for Andrx’s generic potassium chloride produet, a
product that has nof yet Lecn approved by the FIJA or brought to market  Andrx asserls that if
this infonmation were made public, it wolld canse significant comperitive injury to Andrx. The
second calegory is of documents copsisiing of communications with reguliatoty bodies
conCETning Andm's Abbreviated Mew Drug Application (ANDA). ANDAs gencrally conrain
detailed scientific, manufacturing, and marketing information about the proposed drug product.
Andr asserts that the commuoications between it and the FDA about its ANDA contain
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compelitively sensitive information. Andr: seeks indefinite in camera treatment for docnments
in both categorics.

Andre s arldeguately demonstrated that public disclosurs of these docuroents would
result in injory to Andrx without serving any countervailing public pwrpose. Andrx has not
demonstrated that the docoments meet the even stricter standard for medefinite i camera
treament. Accordingly, Andrd’s motions ars GRANTED IN PART and DENIED INM PART, M
cantera trestment for a peried of five years will be granted to the following documents:

ANDX-8P 001158 CX 54
ANDX-SP 001159-60 : : Usy 43
ANDI-SP 31161 . UsSX 49
ANDE-SP H)5052-54 sX 51
ANDX-SP 005150-53 USX 52
ANDX-SF 005163-69 USX 53
ANDX-8P 005194-96 , USX 55
ANDX-SP 005157-98 : USX 56
ANDX-SP 005199 USX 57
ANDX-SP 00532829 USK 58
ANDE-SP 005333-34 ISX 59
ANDX-SP 005335-36 USX &0
ANDY-SP 003337-38 USK 61
ANDX-SP 005340-42 USK 62
ANDX-SP 005348 USX 63
AND-SF 005353-60 USX 64 (ANDX-SP 005353 only)
ANDX-S¥ 005593-92 USX 65
ANDX-SP 009802-03 USY 66
ANDX-SP 009§04-05 USX 67

I camerg treatment gf such docuinents shall expire oo Jaouary 1, 2007,
V1.

Non-party American Home Prodoets Componation (“AHFP™), on January 7, 2002 filed a
motien seeking i camera treatment for portions of one #iratcgic planning document. No
oppositicns wo this motion lave been Alod.

In sepport of ite motion, AHP haz provided the Declaration of the Vice President and
General ianager of ESI-Lederie, a division of AHP, AHP asserts that the document (116 DOC
001283-1333), designated as USX 709 on Upsher-Smith’s list of exhbilits, contains commercial
information permaining to customsr strategics, strategic planning regarding two dougs, curmently
marketed as brand drogs that are not the subject of this proceedings, and profit and loss
projectivos. AHP sceks in camera treatment for only the most sensitive portions of fts document.
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AHP requests in camera treatmet, for five years.

AHP has adequately demonstrated that public disclosure of portions of this decument
wrould result in injury to AHP without serving any countervailing public purpose.  Accordingly,
AIFP's mofon is GRANTED. Jn camera treatmant will be piven to the particolar portions of
1ISX 709 designated by the following bates number ranges:

110 0OC 1297
114 DOC 130%-1511
110 DOC 1326-1329
L1010OC 1333

. L
It camera treatment of these documents shall expire on Jaguary 1, 2007,
VIL

Non-party Merck-Medco Managed Care, I. L.C. (“Merok-Medce™), on January 11, 2002
filed a motion sceking i camera treatment for ene document. No oppositdons 1o this moton
bave been filed.

In support of its motion, Merck-Medeo has provided the Deglaration of the Sentor Vice
President of Sales. Mearck-Medeo asserts that the document (Merek-Medoo {00117-143),
designared as TISX 121 on Upshec-Smith’s 1ist of exhibits, is a commercially sensitive business
proposal templatc used by Merck-Medee's sales force for developing preseniations and proposzl
1o cucrent and prospective clicnte, Merek-Medeo secks in camera treatment for ten years on the
grounds that substantial competitive harm would result from publie diselosure and could persist
for yoars to come.

Merck-Medoo has adequately demonstrated that public disclosurs of portions of this
document would resull in injury to Merck-Medeo without serviug any countervailing public
purpose. Merzk-viedeo's motion 35 GRANTED IN PART. fn camerg aeatnent will bz given o

USX 121 (Merek-Medco 000117-143). However, it camers te2atment of such document shall
expire oo January 1, 2007.

VIIL,

Non-party KV Phammaceutical (“K¥Y™), oo January 16, 2003, filzd a motion to enforce
protective order. This motion seeks to prevent Lipsher-Smith from introdueing at trial the
follewing documents: KV 1998-2004, KV 3916-3942, and the Declaration of Philip 1. Vogt. In
the alternative, KV 12quests i camera treatment for the documents, On Jamary 22, 20402
Upsher-Smith filed an opposition to KV's motion for a profective order, but does not oppose
EV’s request for in camera weatment.
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KV has not descrived the documents or provided a declarslion to support its cottention
that the documents qualify for in camera treatment. EKV’s request for i1 carrera treatment is
DENIED WITHOUT YRETUDICE. However, pursuant to 16 CE.R. § 3.43(g), KV's documents
will be glven a provisional grant of in camrera status until Febngary 13, 2002, KV has unti
Januzry 31, 2602 to fils a motion for in camera treatment whick meets the standards set forth in
i6 CFR § 343 and explained in fu re Dura Lube Corp., 1999 FTC LEXIS 253 (Dec. 23, 1395}

* The parties are QRDERED o iaform the Cours of the exhibit numbers of K'Y dacuments
which have been granted provisional i1 camera trgatment by this order.

IX. LY

Nou-party Teva Pharmaceiticals USA, Inc. (“Teva™), on January 18, 2002, filed 2 motion
seeking ir comara trealment for one document. No oppesitions o this motion have been filed.

In support of its mation, Teva has provided the Affidavit of the Scoior Director of Legal
Affairs of Teva. The document for which Teva secks in cemeéra treaftment is a two page
declaration of Mare Goshko, the Senior Director of Lesal Affaire at Teve, which discusses onc of
Teva's Abbrevinted New Dmg Application. Teva requests in camera treatment for three years.

Teva has adequately demangirated that the contents of the declarztion would reveal bighly

confidential and commercially scositive business atrategy. Accordingly, Teva's motion is
GRANTED.

The parties are ORDERED to infonn the Court of the exhibit mumber of the Teva
docrement which has been pranted i cmmersa treatment by this order.

ORDERED:  Dm W
D, Michacl Chappt

Administrative Law Fudge

Date:  January 24, 2002
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Iri the Matter of

Schenng-Plough Corporation,
a corporation,
Docket No. 5297

Upsher-5mith Laboratorics, Inc.,

a corporalion,
PUBLIC RECORD

and

American Home Products Corporation,
a corporation.

Rl ™ W N A L N e S

DECLARATION OF sasuunasssvsssssssaensnv]N SUPFDORT OF MOTION
OF AMERICAN HOME FRODUCTS CORPORATION FOR INDEFINITE IN
CAMERA TREATMENT

[,wsunnwanwene doclare as follows:

. [aim seevnesunnscnnasssusssssaussaannnspstedsbnnnnnen
casssncacssssssrrsssenne MMy business addressis eavasssnssssssssssna
sssassnssses | have personal knowledge of the facts set forth herein.

2. L submt this declaration in supporl of ATP’s maotion for indefinite in cumera
treatment of certain documents compiaint counsel and Respondent Upsher-Smith
Laboralories, Inc. (“Upsher™) may use al the administrative hearing in the abave-
captioned proceeding.

3. As noted in their exlibit list, complaint counsel have notificd AHP that they

initend to uze the tocumenis designated us seseesssssvsnssnnssnnann



1 A RE T 2T IRER TS IR RN RN IR RN R R RRYRRTRIRRRRTRTRYRRE)
sasaswnnaeseyt the adminisiralive heanng. According o Respondent Upsher-Smith’s
exhihit list, Upshcr-Smith intends {0 use AHP’s documents designated as esssssses
PP
avsssewuqt the hearing, Docvements identified with bates mirabers ssseesssves

seswevoenenamay also boused by the partics at the hearing,

4. Lhive sssasasssnessssssccsssnssansussosnnssssnssnnn
LA RRL LR LS LRl R RRRLELYAARERESIIERERENILLLRRERYE]ETIERRRY]T,)]
ARSI RN A R AP E RN AP ORI NI ARS RIS INTN IR
l'llll.li'lil I EEEESSIERERRERIISE R RN IR SRR NIERNEERT RN ER]
T Ty
SRR IR RN IR I NSRRI RE NIRRT AR
SIS RIS RRR IS aES
L R T L L LR T e T L L R LTI IYY
PRI RPN NSRRI

5 BEach of the documents refereticed 1n Lhe above paragraph has been desipmated as
“Restricted Confidential” and “Attomey’s Eyes Only” pursuant to the protoctive order
entcrod mn lhe caplioned matter.

6. Becausc each of the documcnts identiticd above refloct savssassssnnssa
..ll-lﬂ;itlllii!llll'i‘..ilitl'l'!!!'-lI'llillilll..llIiIli'?
public disclosure of thest documents would cause AHF serious injury, It is jmportant to
AHP that ifcesasd s s na s s a s ana s s a s s s s s s R A 444 4R S 0444 S A NSRS SRS RN

(R RIS ERER R LY ARRR LI IER R TER Y YNERTE]] lll".‘...l...l, dre



prevented from public dissemination. 1t is likewise important to esesvsesnsssns
SdgdisaNERNEER s st RERE RSN ATSdentaadbssbbnRtnnsssanannenan]
be made available to the public at larpe. Furthermore, the o s sassspature of the
documents referenced herein will not decrease over time. f

I declare under penalty of perfury that the forcgoing is true and correct.

Iated: Febmary 3, 2002 EERRURGNUNEIRANA
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