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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION; Diocket No. 9259

A COrporation.

bt . ., -

RESPONDENT MSC.SOFTWARE CORPORATION'S
MOTION TO EXTEND TRIAL DATE

“[O]ur system of justice™ requires that “the . . . court ... avoid creating an appcarance of
unfairness through an unncecssary rish te judgment™' Firzgerald v, Penthouse Intern., Lid |, 776
F.2d 1236, 1238 n.3 {4th Cir. 19835). Unflortunalely, more than just an appearance of unfairtess is
currently at work to deprive MSC of its due proceas right o a fair hearing.

MSC has worked diligently since the filing of the Complaint {0 parse through the vague and
conclusory allegations in this casc. It has cstabiished its own internal expedited discovery plan and
has moved aggressively to narrow the issues for tral. Despite its efforts, the incredibly short
discovery penod makes it impossible te develop the evidence needed to deconstruct the Complaint’s

broad allegations.

MSC’s efforts have been made all the morc difficult by Compiaint Counsel’s refisal to work
with MSC. Tn viglation of the Commission’s own Rules, Complaint Counsel failed to provide
adequate discovery responses, leaving MSC without a way etiher to (1) firm-up the charges made

against MSC; or {ii) identify fruitful avenues of thivd-party discovery.

: Tlnless otherwiss indicated, all enphasis added and citations amitted,



In truth, the one real — and regrottable - undisputed lact 13 that Complaint Counsel and MSC
are mired n a pervasive bog of discovery disputes. This is decidedly nof what MSC contemplated
when the present trial schedule was set on November 8, 2001.% Tt {2 also #or what is expected by the
Commission under Rule of Practice 3.51, which ostensibly calls for an indtial decision withim & year
after the filing of the Complaint.” This ﬁule, a5 discussed below, iz unconstitutional ws applisd 1n
the unusaal circomstances of this case.

Significantiy, as a matter of seitled admimstrative and constitutional law, there is no
Jjustification for this “rush to judgment.” Morc than two years have passed since the acquisitions
were consummaled and Complant Counsel is unable topoint to quantitative evidence demonstrating
an anticompetitive effect from the mergers. Indeed, the failure of Complaint Counscl’s ceonomist,
Iohn Hilke, to present any independent guanlilative analysis is 4 powerful admission that there has
bean no systemailic, or cven identifiable, statistically sigraficanl correlabion between MSC's prices
and its acquisition of UAIL and CSA. See Expert Report of John C. Hilke, at 1, 54-57. At the very
least, Hilke's reliance on anecdotal testimony and document snippets, unconfirmed by an analysis
of anv customer invoices or financial data, is cortainly teliing. See id Moreover, If Complaint
Counsel were truly concemed with the passage of time, it would xof have taken efchteen (18)

montits to investigate the acquisitions.

: During the firstcorference held berveen the ALNand the parties, Complaint Counsel vold the ALY that ir would
“be happy” w provide MBC with third-party affidavirs and 1ike material a5 soon as the Protective Onder was in place.
Fee 11508401 Hearing T at 38,

} Norahly, since Rule 3,51 was promufgated, there has sever heen a merger case liceared under the onerous
sehodule mandated by 3.31. Tn fact, there has never been an administrative merger case that has gons from complaint
to {nitial decision in the ooe year contemplated by Bl 3.51. Indezed, Rule 3.51 sets forth a schedule not signiticantly
diffcrent fiome the vefuntary Fast Track schedule that was enacted 1o address pre-closing time-sensitive merzees subject
t0 a prelinmnary infunction, In comtrast, time is #of of the essence here {eipiteen months), exeepr by virue of Rule
3,51 s artificial resmictions. Such arfificial restrictions and Complaint Counsel™s dermands for expedition cannol be
reconciled with ity leisurely cightcen month one-sided investigation.
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Telhngly, Complaint Counsel has demonstraled no urgencyat all, let alone sufticient urgency
to contravene the case law’s ¢lear command that MSC be piven “appropnate discovery in time to
reasonably and adequately prepare [itself] and [its] defenses, before facing the charges in the
admunistralive al.” Standurd Oil Co. v. FTC, 475 F. Supp. 1261, 12753 (N.D. Ind. 1979)(declaring
ALYz orders barning cortain discovery “null and void™).

The crucial fact is that there are only thirfp-five working days left for fact discovery. This
is ot enough time to develop the evidence that will pur the lie to Complaint Counsel’s superficial
allegations. Substantial discovery of third-partics, including important competilors and key
customers, is stil} outstanding and being contested in mmportant instances. {e.g., ANSYS, HES,
PTC). Such third-parties — many of whom see a finaneial benefit from a forced divestiture of
MSC. Nastran — have taised a host of procedural barriers that canmot practicably be overcome in the
time atlotted, thus jeopardizing MSC's abihiy lo obtain relevant documents and exculpatory
depaosition testimony.

As detailed below, aven 1f MSC were to take the depositions of only those individials not
currently employed by MSC on Complaint Counsel’s Prelimimary Witness Eist (40 individuals) and
the approximately 26 customers and 30 competitor witnesses needed to rebut Complant Counsel’s
allegations, MSC would be foreed to take three depasitions a day for the remainder of the discovery
period. It cannot bu debated that, cven if MSC had the resources, such a tagk is logistically

mmpossible since most would-be deponents are thard-partics, outside of MSC’s control.?

= WIS 15 decidedly mer Microsoft. MSC s anmual revenues are only about 5180 millior, and MS0 iz already
bering brutally purtshed by the costs of lingating this case, To date, MS5C has incurred enormous cxpense and hirden
in aitempiing to comply with Complaint Counsecl 'z massive document request. Fodate, it hay spent almost one million
dallars in collccting, copying, and shipping potenitally respensive docwments. This does not even cover attomeys” fees
gssociated with review and production of these docements to the FTC, Nor dees this include the almost three million
dollars that it is Iikely to cost to sesrch and produce clectronic docurrents from MSCs compuater systems.
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Eo where do we go from here?

First, as set forth herein, the ALJ should cxereise hus discretion to grant an immediate two-
month extension afthe discovery periad, the hearing date, and the filing date for the initial decision,
during which discovery can be focused and the issues for tnal narrowed, pursuant to Rule 3.2 1(f) and
351

Second, Complaint Counsel should be directed to respond fully to MSC’s discovery. In
particular, Complaint Counsel should be compelled to:

. Set forth its market definition with the precision found in cascs like fn re RR.
Dommeliey & Sons Co., 120 FT.C. 36 (F.T.C. 1993), which, notably, is nowhere
addressed in Complaint Counsel’s Opposition to MSC’s Motien to Compel;?

. Cure its other discovery violations (a5 discussed below and in pnior briefings); and

. Turn over any “exculpatory™ evidence in its possession.”

Third, given the foot dragging by Complaint Counsel and the pressing need for additional

discovery, the ALJ should either grant an additional six (6) month extension of the discovery period,

or, if concerned about its authority to grant such an extension, the AT.J should certify for appeal to

® MEC urges the ALT o read the Commisgion’s decision in &, fennalfey, which iz stached az Exhibit 4. The
paraliels benveen that case and this are siriking, and rore importantly, it sets farth the kinds of evidentiary detatl peeded
in order 1o analyze what the Commission termed, a “price discrimination™ market. FThare, as hete, Cornplaint Counsel
sought 16 identify disonct demand preferences for certain customers for whom a price diseriminating hypothetical
mmopolist could taise prices. JSee Expert Report of Toln . Hilke, a1 6, 10, The level of evidentiary detail, and the
arpoumt of discavery (Lwe years 2od three months) it teqmired 1o reach a reasoned decision in that case, is il isteative
of what must be done here,

iy Comnplaint Counsel claims they do not understand the meaning of the (erm “cxeulpatory.” See Complaint
Counsel’s Kevised Besponses and Objections 10 Respondent’™s First Set of Interrogatonics, No. 13, at 42. Taut the
meaning is clear. According to the Supreme Court, “ckculpatory evidence™ is delimed as evidenze that is either
“favorable™ or material o the issue of ifability, (that is, cvidence is exculpatory if it has 4 reasnnable prohahility of
affecting the proceedings. See Brady v Mondend, 373 US. 83, 86 (1983), Kvfes v, Whitfew, 514178 419, 430 {1993).
But so there can be no mistake, ar a minimum, exeulpatory evidence includes evidence of eustome s expreasing no
concern over or support for the acquisition, or having switched from MSC Nastran to other FEA solvers or explained
thar AT or C3A were ferior substites.



the Commission the constitutionality of the application of Commission Rule 3.51 to these
proceedings.

The fact 15, Rule 3.51 is unconstitutional as applied in these circumstances. See Gavine v,
MaclMahon, 499 F2d 1191, 1196 (24 Cir. 1974) {"[Cloncemn with calendar dispatch [cannot]
trimph over a defendant’s right to & fitir triad, which is the foundation of our sysiem of justice.”).
Complaint Counsel cannot place MSC between the hammer of Rule 3.51 and the anvil of its
systematic refusal 1o clarify its case and allow timely and adequate discovery. MSC has a
constitutional right to meaningful discovery and trial preparation. Pacific Molasses Co. v. FTC, 330
F.2d 386, 390 (3th Cir. 1900) (“Effective cross-examination requires thorough preparation by
counscl before frial. This 1s especially true in involved areas of the law such as the antitrust feld.”);
CF. United States v. Ward Baking Co., 376 U.S. 327, 330-3] (1964} (neting that a “full exploration
of [the] [acts is usually necessary in order ... to draw (an antitrust) decree™). Meaningful discovery
is even more important here, since Complaint Counsel has fired a shot at MSC’s head by secking
divestiture of its flagship product, MSC Nastran.” See United States v. Microsoft Corp., 253 F.3d
34 (D.C. Cir. 20(11) {additional procedural protections are necessary where draconian remedies are
sought by the government).

I such circurnstances, MSC believes that the ALT has the discretion  and the obligation -
to take control of this docket and ensure the availability of adequate discovery.  Taierstare

Commerce Comm 'n. v. Lowisvile & N R Co., 227 DS, 88, 91 (1913) {“[A]dministrative orders,

As one analvrst explained, *[i]n the wordt case, MSC would have to relmyguish proprictary source code around
the NASTRAN core in order to create one or (wo competiters. This would be an extraordinary development given the
fact that customers do not only shop for NASTRAM solvers und instead consider the lall ranpe of functionality offered
by dozens of cormpanics . ... We believe the probabilily of [un MSC. NASTRAN divestilure] happening should be zero
o..." Bee R. Davis and J. Craigery, Needham Equity Research (ANSYS (02319).
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quasi judieral i character, are void if 2 heanng [would be] inadequate or manifestly unfmr. . ..M.
In the absence of doing so, however, MSC respectlhlly requests that the AL) certify this ssue for
immediate interlocutory appeal to prevent prejudice by allowing the Commission o clarify its rules.

1 MSC’s DUE PROCESS RIGHTS ARE BLEING JEOPARDIZED BY THIS
[INNECESSARY RLISH TO.JUDGMENT.

A This Industry Is Exceedingly Complex — Technologically and Econvmically —
Apd the Complaint’s Allegations Are So Broad It Is Impossible to Respond
Meaningfully.

A “merger [has] to be functionally viewed, in the context of its particular industry ™ Rrown
Shoe Co. v. United Staies, 370 U5, 294, 321 (1962). And here, the industry is extraordinarily
complex. Understanding the relevant history and struclure of this dynamic industry and how the
various compaonents operate and relate to one another is not a simple Itask. The sofiware st issue was
originally developed for WASA; it is literally “rocket science.”

The class of soflware at 1ssue, Finite Element Analysis (“FEA™), simulates through complex
mathematical algorithms the effect of physical forces onvarious struciures. This sofhware constitutes
4 small step in the overall compulerized prodect simulation process — a process that includes
computer aided design (CAD), mechanical compuier aided engineering (MCAE), and computer
aided manufacturing (CAM]). This process is so uscful that it has besome a fundamental part of the
overall product development process for many industries, and has tound a home well beyond its
NASA origins.

But beeaunse of ihis wide-spread adoplion, MCAE software and FEA solvers must be able

to model literally hundreds of physical phenomena. Because solvers are differentiated goods,?

g See 110801 Hearing Tr. at 58 (*Solvers are differentiavzd produsls™).
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customers [ace a multifaceted decision tree that includes which software to purchase, how many
different vendors to consider or purchase from, how much usage to purchase from each vendor, and
how much customization to perform on cach soltware. See New York v. Krafl Gen Foods, Inc., 926
F. Supp. 321, 333 (S.D.N.Y. 1995) (rgjecting plaintiff’s narrow market definition where products
were 30 highly differentiated, and comp.ete with one another along so many ditferent dimensions,
that there isno . . . break in the chain of substitutes™).

Because customers must consider and live with many MCAE software and FEA solver
options, there arc & myriad of reasons why M5C's acquisitions of CEA and TJAI enhanced, rather
than lessensd, competifion.  For example, the vast majotity of cuslomers tever evett considered
using UAl or CSA. The few whe did concluded that they were ineffective substitutes that lacked
necessary product features, long-temm wviahility, support, service, or complementary software
modules. Morsover, mostcustomers eould swnteh so much of therr usage to nen-Nastran solvers that
MSC simply lacked amy ability to raise prices, irespective of C8A’s and UAT's presence in the
market.? Indeed, Wh_ﬂt is _ interesting about this market is that each customer faces different
circumstances. These 1therent factors, as well as competitive facters, such as documentation,
training, services, proven reliability, accaracy, viability, and customer support rendered some
vendors, such as UAI and CSA, inferior substitutes.

Although these competitive dynammcs all sigmficantly impact the market place, the

Complaint ignoves aff of them. Instead, Complaint Counsel rehes on a superficial story: Because

? According to anabyss that follew the industty, “the NASTRAN compovent of the solver sub-segment of this
industry is @ méche within @ micke . . .. The FTC is tmying o define the market [ in 8 way that would] imply that M3C
does nol compets with ANSYS, HKS, Moldflow, PTC, Drassault, T7nigraphics or dozens of other salver companies.
Such logis strikes us, #f best, af best, a5 unique masmnch as it conflic with the way custormers view the narkel place.™
Jee B Dravis and J. Craigen, Meedham Equity Boscarch (ANSYS 02319,

7



CSA and UAI obviousiy tried to be MSC Nastran “clones,” Complaint Counsel believes that an
anticompetitive effect should be presurned. But that is nar the law,"" And that is sef the reality. The
reality is that neither UAInor CSA were strong competitors. They were “giats” thal wure strugghing
for survival mm a market that was quickly evolving beyvond them,

Establishing CSAR's and UAI’S. competitive msignificance, however, requircs a surgical
deconstruction of Complaint Counsel’s superficial theeries. Unfortunatety, this deconstruction
necessitates significant discovery — a process that has been stynned by Compiaint Counsel’s flat-out
refusal lo define the contours of its case and provide necessary information. Complaint Counsel’s
tactics deprive MSC of any meaningfitl target or starting point,

Because discovery has not been appropratcly framed {or forthcoming from Complaint
Counsel), M5C needs additional time to take the discovery ncccssary (as cutlimed in & 2. Donselle))
and deconstruct the export-gencrated msinuations and speculations that are all form and ne
substance.

B. MSC’s Steps to Narrow the Issues — Or More Specifically to Add the R.R.

Donneiley-Mandated Precision to These Proceedings — Have Been Repeatedly
Frustrated By Complaint Counsel’s Failure to Provide Meaningful Discovery.
The fact is MS( has tried to do everything possible 10 narmow the issues and the discovery

necded 1n this case. When MSC originally agreed to the trial schedule, it expected that 1o be able

to use the available discovery mechamsms — especially contention interrogatories — in combination

1 See Lnited Seates v. Long feland Jewich Med. Ctr,, 983 I, Supp. 121 (ED.N.Y 1987} ([ TThe Government
failed to prove, by a preponderance of the cvidence, that the terged entty would, in alf probability, produtes an anti-
compctitive cifeet, by a price fsc above competitive levels or 4 redhuction in services. The Court reachss this conclusiva
despite the fact that presently [the merging parties] are twio of the premier teaching hospitais in Quesns and Nassau, are
direct competitors, snd would be sought after by MCOs.™).
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with Complaint Counsel’s Initial Disclosurcs 1o focus its cfforts.”! Unfortunately, that has not been
the case,

Atevery turn, Complaint Counse| has refused to cooperate with MSC’s efforts, and MSC has
been unahle to use the available discovery tools in the ways anticipated by the Commission Rules
of Practice.”? Cf. Berger v. United Sfa.z.‘e.ﬁ', 295 LLS. 78, 88 (1935) {"[The Government] 1s the
reprasenttative nef of an ordinary party . . ., but of a soversignty . . . who mterest . . | [s pef that 1t

shall wir cases, but that fus#ice shall be done.™). As aresult, MSC 15 being prejudiced because there

1 Sec Western Res, Inc. v. Union Pac. R. Co., No. 0D-2043-CM, 2001 WL 1723817, *1-2 (D Kan. Dee. 4, 2001)
(*“contention intcrogatorics’ may be used fo namow and defing the issues for tnal, and they caable the propounding
party to determine the proof required te rebut the tespending party's position;™ authorizing “requests [that] appear to
seek. . . the material [aetz supporting the [complaint’s] allegations™; Starcherv. Corvectipaal Med. Sys., fne, 144 F.3d
418,421 (6dh Cip 1908} (contention inferrogatesias, to which responsc is ordinarily required, arc designed to clarify the
scope of an adversary's claims), cere. granted tn part, 525TU.S, 108, and aff ', 527 UL, 193 (19599), Taplorv. F.O.L O,
132 F.3d 733, 762 (D.C. Cir. 1997} (“remedy” for vagoe and gonclesory pleadiog s contention intcrrogatorics);
Cothmann v, Apple River Compgromnd, fec. 757 F.2d D09, 015 (7th Cie 1985} {the defendant’s pooper responac is not
lo move to dismissal but t0 serve contenfion interrogatorics requiring the slaintiff to partcularize bis theory of suit);
Capacetionev. Charlatte-Meeklenburg Schs. 182 F R.D. 486, 434 (W . D N.C. 1998 ){ oroper contention interrogatoried
include those which 2sk a party to "articulate the facts underlying a contention™).

Complaint Counsel argues that they do not aced to respond to contention intztrogatories prior to the close of fact
discovery, See Complaint Counsel’s Mamorandum in Opposition to Respondent’s Motion to Corapel, at 4-5. But
Complaint Comsel’s cirerd cages did wer involve an 1 8-month pre-Complaint fnvestimation by the responding party.
Moreover, those cases simply hold that a court has discretion to delay responss to contention interrogateries in certain
vireumstances. Here, such a delay would cause severe prejudice and defeat the putpose of those intermopatonies. Where,
as here, the contention intettogatories ane desiyned to focus discovery in this incredibly short discovery period, delaying
the rasponse to these interrogarories undil the end af fact discovery would be a clear abuse of discretion,

= For exanmle, had Camaplaint Counse] sitmply identified its best story of an alleged anticompetitive effect at a
marticular customer, MEC could easily respond. 13t knowitg that no story picced tosether from documentary tidbils
could withstand serutiny, Complaint Counsel refused this invitarton, Rather, Complaint Counsel simply aroues that it
does not need to show an anficompetitive effect for these bwa year old acquisitions, See, 2z, Complaint Counsel’s
Revised Response and Objections to MSC's First Set of Tnterrogatorizs, Mo, 13,

Unforminately, MSC’s discovery burden is not diminishad just hecause Complaint Connsel is wrong on the
law. See Upited States v, General Dynamics Corp., 415 US. 436, 306 {1974) {relying an past-closing evidence of
changes in industry strucure and the fact that o anticompetilive effeet oecurred post-closing i granting judgment for
merging parties); &8, Dornelley, 120F 1T.C. at 157 (same); yee afso Lnited Stades v. Marine Bancorporaion, 415 U8,
602, ¢22-23 (1974) (Section ¥ “deals in “probabilities,” not ephemeral possibilities™); ited Sewer v Longg Lland
Sewish Med Cir, 333 F, Supp. 121 (EDLNVY. 1997) (same; entedng fudgment for meroing parties),

sadky, Hilke's effort to leave wiegle room by using the gualifiers “such as™ and “including™ and his ingizfance
on using gencric tenms, ke “users™, instead of oaming particular customers, only adds w MSC's burden.
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is ot enough time to engage in the “reverse fishing expedition” necessitsted by Complaint Counsel’s
late, incompicte, and improper discovery responzes — responscs, which violate the Commission’s

Rules of Practice."”

Failure to Identify the Metes & Bounds of the Relevant Market Despite its Iatest round
ol superficial interrogatory responses and Dr. Hilke's conclusory expert repert, Complaint Counscl
still fails to identify the “differences in functionality™ that distinzuish “advanced versions of Nastran”
from other FEA solvers, even though MSC propounded an tnterrogatory seeking this information
back in November.” Complaint Counsel's refusal 1o define adequately the metes and bounds of its
alleged market for “advanced version of Nastran™ means that MSC may have to take the dt:p.usi lions
of numerous customers to learn which produet features and capabilities they use and to learn how

they differentiate products based on those features and capabilitics.

” UnderRule § 3.31{b}, Complaint Counsel shonld have identified the identities of relevant people by November
6, 2001, They did not See 16 CF.E. § 3. 31(b)(1} (Complaint Counsel must reveal in its Initial DHeclosures the Yname,
.« address and telephone numnber of gack individual ikaly to have discoverable information relevant to the allegations
of the Commission’s complaint. . . ). Similarly, in viclation of Rale 3.35{a}2), Complaint Counsel listed s e in
irs Degember 12, 2001 interrogatory tesponses. See 16 CFR. § 3.35 {a)(2) (intereogatories “shatl be answered . . fully
inwriting”™). Yet six days later, Cornplaint Counsel identified seventy-five paople in its Preliminary Witness List. And,
mnviglation of Rule 3.3%, Complaint Counsel refused 1o identify anyone it cotmmmunicated wirth on the grounds of various
privileges. Yet Complaint Counsel adamantty refuses 1o produce a povilege log and mis-cives Commission precedent
to justfy its refusal. Fee 16 CF.R. § 3.38A(2) (Complaint Coustsel tust “submit . .. a schadule of the items withheld
lon groundz of privilepa] which states individually ae to each mazh e the . | | the speeific grounds For claiming that
the: il=m 33 prvilese ™).

1" Cumplaint Counsel states, cireularly, that “costorners of advanced versions of Nastran are discouraged from
swirching 1o another solver (hat are not gdvanced versions of Nasan due to, amoog otber rcasons, differences in
featirres and functionalites, Customers aeeding the fealures and functionalitias found in advanced versions of Mastran
are dizcouraged from switching becatse other salvers do not offer the same or similar featires and lunctionalities Found
inadvanced versions of Xastran.™ See Complaint Counsel's Revised Responaes and Objections to M5C™s First Set of
Intertngarories, o, 7. In thgt, the only fonetionality identitied by Cornplaint Coansal is seroelastcity, Aside from
having no relevance in the autamative industry, Compiaint Counsel has not stated whether this is an exclusive Yst, See
i Tir. Hilke's Fxpert Report provides even less puidance and is cqually cireular. Tt defines Advanced Nastran as
“versinns 0T NASTR AN offering a full range of advanced featurss and higher levels of functiopalities vsed by dedicated
analysts.” See Fxpert Report of Tnhn . Hilke, ac 3,

10



Rather than provide this mformation, Complaint Counsel suggested that the relevant
functionalities and features conld be gleaned from the witness’s verbatim statements. See Complaint
Counsel’s Revised Responses and Objections to MSC’s First Set of Interrogatories, No. 7. But this
is sinply pot true.® Regardless, Complaint Counscl now concedes that verbatim statements are vital
pieces of informalion necessary to undcrs-.tand the allegations of the Complaint, vet despite repeated
requests, Complaint Counsel withheld these verbatim statements until January 2, 2002, In fact, it

offered to provide two additional transeripts after midnight {12:41 am.) on Fchruary §, 2002,

- Firsf, These verbatim transcripts do not reveal which standard or mle Corpiaint Counsel is secldng to rely
upoa for purposcs of demarcagng the line belween 4 enswomer that needs something called “advanced Nastran™ and
some ather solver. See Kragff, 326 F. Bupp. at 333,

Secand, Complaint Counsel’s tactic of leavirg MSC — and the AL — to pucss at what functionality i3
sufficigntly nnique to Wasman to render alt ofther salvers imelevant 15 not anly bad seience (a8 it provides an untestable
bypathesis), batit iz improper. Ahrakamsen v. Trans-State Fxp., fe, D2 F 3435, 428-29(6th Cir, 1996) (“Chur system
of dizcovery was designed to increass the likehihood that justice will be served in each case, not fo pramate principles
of parnesmanship and deception in which the person who hides Lhe ball most cffectively wins the case.™).

Third, ;nany of the verbatim iranscripts do not revedl the features and functionalities that distinguish advancerd
Nastran from other produoctz, Many of the transeripts were from individuals without technical backgeround, who had
faulty recollections, or could not provide an exhaustive list.

Fourth, Complaint Counsel’s approach of vagueiy pointing to unspecified ranscripis is of tinle help and
violares Comunission Rules of Pracrice. See 16 C.F K. § 3.35 (requirog specificity when relying on documents in lien
of writen response 1o interrogatory).

Indeed, if it 15 50 e2sv 10 determine this st of relevant feamres and funcdonalitics from these verbatim
manscripts, Complaint Counsel has no justificanon for its refusal to distill this information.

% MSC first sought these verbatim wanseripts on Qctober 24, 2001, See 1042401 letter from T. Smith ta P,
MeCartney. MEC's purpose n sceking (his infoomation was o jump searr discovery, reduce Complaint Counsel’s head
start udvantage, and identify those custemers and compretitors from whom MSC wonrld need to seek discovery and leam
the [iunetivnalities that distinguished “advanced Nastran.” Complaint Counsal ignored MSC’s request and, instead,
M5 had to wart unnl nearly three months affer the Complaint was filed - and afrer over half of the allolled discovery
period had passed - for Complaint Counscl to hand over even some of these statemenis.

Significantly, Complaint Counscl continocs oo withhold untold uumbers of verbarim stalements of witncsses
they chose not to place on their wilness list,

'



Grven Complamnt Connsel’s refusal to specify the metes and bounds of the relevant market
with the precision required by R R. Donnelley,"” MSC is now forced to take additional discovery ol
potentially numerous customers just to gucss what Complaint Counsel refuses to disclose directly.
See In re R.R. Donnelley & Sons Co. \No. 9243, 120F.T.C. 36, 157 (F.T.C. 1995} (noting that great
precision is necessary in defining pricé discrimination markets of the type the Commission i3
proposing here}. Unforiunately, the discovery required for an £.8. Donneliep-type analysis takes
time; and adequate hime 1s something the current schedule does not permit.

Failure to Identify Relevant Customers and Industry Segments. Complaint Counsel has
also refiised to limit either its case or its discovery to the acrospacce and automaobile industries, the
only industry scgments spovi fically identified in the Complaint.”® Exactly what Complaint Counsel
hopes to gain through its refusal to circumscribe discovery is unclear. 1f Complaint Counsel cannot
establish an anticompetihive effect on acrospace and automotive customers, are they going to try to
do so in some other presently-unspecified industry? In any event, given Complaint Counsel’s
refusal, MSC cannot narrow its own discovery to thesc two (very large) industiy segments, and must
be prepared to batfle (he Complant Counsel as to as yet undisclosed mndustnes, such as the

electronics, semiconductor or medical device indusiries, which alt use a variety of FEA solvers.

In & Donrelley, the Complaint Counzel defined the market as “high wolume publication sravure printing,
which Is approximated by four—color gravure printing jobs with at lcast five miltion copias, at least sixtcen pages, and
fesver than four four-color versions {or the equivalent in onc-celor vorsions).” 120 F.T.C. at 156,

b MEC objected to providing discovery beyond these industrics - hecause they were the only ones ideatificd in
the Compleint— Complaint Counsel moved to compel and demanded M3C prodoce docurnents relevant ta aff industry
segments, See Compliint Counsel"s Motion o Compel Complaint Counsel’s First Request for Productine of Documenis
and Things at 6 {*{TThe Complaint docs ref fineif its allcgations to [the aerospace and automotive industrics], and the
scope of allowable discovery accordingly 15 broader than just thosc industries,”),
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Failure to ldentify Excnlpatery Evidence and Fruitfol Avenves of Third-Party

Discovery. Complaint Counsel has also thwarted every attenipt by MSC to jumpstart and streamline
its discovary by avoiding duplication of Complaint Counsel’s sighteen month investization, MSC
requested exculpatory evidence gathered by the FI'C dunng its mvestigation so that MSC could
quickly develop relevant information that would wndercat Complaint Counsel’s superficial

»

allegations. Complaint Counscl has refused, trumpeting the “informant’s” povilege {of course,

without explaining how that could possibly apply in the context of exculpatory evidence)."”
Butin succumbing to the fear of disclesing this exculpatory information, Complaint Counsel

interfered with MSC’s discovery and has expressly viclated the Commission’s Rule of Practice

requiring the submission of a privilege log.”™ Had it done so, MSC could have chalienged their

fvolous assertions of privilege and advanced its discovery. Now, MSC must senselessly engage

" Mareowver, Complaint Counsel has surely waived any informant's privilaee it may have had when it selectively
decided to rely on the asszertions of seme of its so-called “informaniz” while secreting othars, The wseofthe infommant's
privilege as both a sword and shield is improper.

o Complamt Counsel has repeatedly claimed that it is net bound by Rule 3.38 A and does not have w produce
a privilege log, In its most recent pleading, Complaint Counsel s Memorandurn in Opposition to Respondent’s Motion
to Compel, Complaint Counscl identificd the ¢ase taw allegedly underiying its position. None of those cases supporl
Complaint Counscl.

For example, the order in fn re R Reynalds Tobacco Co., No. 9285, 1998 FTC LEXIS 179, at #1-3 (F. 1.
Sept. 24, 199R), says just the opposite: “Docunents in complaint counsel's files are subject o Rule 3.38A,™ and
complaint connsel in that matter submitted a privilege log.
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in 4 time-consumning reverse fishing-cxpedition.” This ts a burden that cannot be achieved under
the current scheduie.

M5C's next eflort was to request disclosure of the third-parties contacted by Complamt
Counsel. Again, Complaint Counsel refuscd, perhaps because thal would have leveled the playing
field somewhat. Rather than doing this, ﬁowwrs:r, Complaint Counsel chose yel again to violate the
Commission’s own Rules of Practice. See 16 C.F.R. § 3.31 (requiring disclosure of the name of
each indrnidual likely to have relevant infermation).

Additionaily, by improperly marking & of its Inlerrogatory Responses and the ensire Hilke
report “Attorneys Cyes Only,” Complaint Counsel has further hampered MSC’s pieparation of its
case. Thistactic prevents MSCs counsel from obtaining the insights of MSC’s business people, the
true experts in the field. Perhaps this was because Complaint Counsel correctly fearcd that MSC's
business people would guickly spot the numercus laws in those responses.

C. MSC’s Due Process Rights Are Being Jeopardized By Complaint Counsel’s

Abusc of the Shortened Discovery Period to Game the Systern and Ohstruoct
Justice.

This proceeding should not — and cannet as a matter of Constitutionally Due Process —ba a

“rush to judgment.”* Due process demands that M5 be given adequalc lime to prepare its defense.

3 Becanse of the shortened discovery period, there is substantial hardship innot disclosing the individuals with
whom Complaint Counsel met. Thus, not vnly docs Complaint Counsel have a constilutional obligation to disclose
exvulpatory cvidence, bul under Lok, it alse lacks a work-product privilage t hide behind, See Uniofn Co. w. Uafted
Stiates, 449 L5, 383 {1981) {substantial nzed justities disclosure of weork product that does not revesl detailed thouyht
attorneys” thowghits and mental impressions); s2e alve FITy Staples, fne, 59897 Troar 23-24 (%1 do think the antitrst
area. . .is a specialized area by the Government in the sense that. _the rele and responaibility of the antinust progecutor
iz anwivgons 1o that of 4 criminal prosecutor, and that they have speeial ohligations, even though this is civil litigaton,
to he fol and forthright in their praduction of documents sand their response to diseovary in the conduct of this case .
... The principle fof applying Brady in the civil context] has sowe appeal theorexicatfe. ™).

= Fitzgerald v. Pemthouse Intern., Lk, TT6 F 2d 1236, 1238 0.3 (46h Cir, 1985) (*[T]he distoct court must avaid
crealing an appearance of uniaitness through at nanecessary rash to judpment ™), .
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As the district court held in enajoining orders issued by an FTC AL): “Due Proccss requires [that
respondents] are eniitled to appropriate discovery n tumc to reasonably and adequaltcly prepare
themselves, and their defenses, before facing the charges in the admimistrative “trial.”” Stendard Oil,
475 F_ Supp. at 1275 (citing Margan v. United States, 304 TU.S. 1 {1938)).

In Kennecott Copper, 2 Section T. mereger case decided by the Second Circuit, the trial court
improperly demed the defendant the opporlumty for discovery needed “to develop a complete pichure
of the market, its *structure, history, and probable future” . . . information [that] could be secured
only through discovery of third-party buyers, sellers and potential sellers.” See Kemmeentt Copper
Corp. v, Curtiss-Wright Corp., 584 F.2d 1195, 1203 (2d. Cir. 1978). The defendant arzucd that this
denial deprived it of its constitutional mght to a fair trial. The Second Circuit agreed, stating that this
denial raised “troublesome™ constitutional issnes *

Due process must also prevail over rules desigmed Lo expedite proceedings. Accordingly, in
promulgating Rules 3.21 and 3.51, the Commissien cautioned “ALJs to exercise their discretion in
regulating the course ol adjudicative proccedings in a manner that expedites proceedings, consistent
with due process considerations.” 61 Fed. Reg. 50640, 50641 (Sept. 26, 1996). As the Gavino
Court found, in pestponing a trial beyond the time mandated by the Second Clrcuit’s Rules: “we
cannot allow our concem with calendar dispatch to tiumph over a delendant’s right to a fair trial

which is the fonndation of our system of justice.”™ 499 U.S. at 1196, As detailed below, MSC

= Althongh ihe const nlvimately did aol base its reverzal on the due process issue, it did order a new thal. In
doing so, the et “supgect{2d] that the parties be given a reasonable opporturily ... te present mere complete and
1eliahle data.” Kennacazt Copper, 584 F.2d, at 1205,

= See also Poctfie Molusses Co v, #71C, 365 F.2d 386 (5™ Cir, 1966) {due process viakated by failore o abide
by agreement o provide administeative defendant with relevant documetts and the names of wimeases); Srock w
Roadway Expracs, Inc, 481 115 252, 266 (1987) (due process required that adrministrative defendant be given rthe
names of all witnesses contacied and the substance of any statements made duting ke course of the pre-deprivation
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needs adequate bme to develop the facts to insurc that it can present “complete and reliable data”
on televant praoduct market.

Complaint Counsel’s wish —that this case be decided on cherry-pieked dvcumentary snippets
{rather than the best available evidence}— simply does not comport with duc process or imdainental
fairness. In R.R. Donnelley, for EXEIIIlI.‘rIE'., Complaint Counsel — using the same ¢xpert, Dr. Hilke —
similarly rested its case on a mere documcnis prosentation supported primarily by self-serving
customer complaints. See fn re B.8. Donpelley, 120 F.T.C. at 115.

But unlike what is contemplated under the current schedule, the ALY m £ R Donnelley
allowed extensive discovery over a period of twe years and three months prior to the start of trial.
In allowing that discovery, the ALY commented hat these types of merger cases “usuatly involve
extensive ﬁ::rr_na[ discovery into such issues as rclevant product and geographic markets, entry
batticrs and probable competitive injury,™ fd. at 140, thus making discovery and exhaustive trial
appropiiate. Precisely because the ALJT appropriately permiited extensive discovery, and therefore,
allowed the respondents the opportunity to develop a full record, the Commission was able to sce
the traly insubstanhial character of the evidence relied upon by Complaint Counsel and threw out the
case.  Onlyifthe goal is to railroad MSC, can MSC be denied the same opportunities available to

the defendants in R R, Donneller.

investigation),
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IL. MSC IS BEING IRREPARABLY PREJUDICED BECAUSE THERE 1§
INSUFFICIENT TIME TO CONDUCT THE DISCOVERY NECESSARY TO
RESPOND TO ALL THE ISSUES RAISED BY THE COMPLAINT.

A, Complaint Counsel’s Unwillingness to Narrow the Issucs DMeans that
Substantial Discovery Is Necessary.

MSC 1s prejudiced by the unnecessarily short, remaining expedited discovery schedule. In
that regard it is important to note that no administrative merger has ever been subjeciad to the ngors
of such an expedited msh to judgment. See, a.g., f re Cocu-Cola Bottling Co., Docket No. 9215,
HEBFE.T.C 4532(F.T.C. 1994) (two years from {iling to idal), in re Owens-Iliinois Inc., Docket No.
9212, 115F.T.C. 179 (F.T.C. 1992} (ten wmonths from preliminary injunction to trial); fn re Mideon
Corp., Docket No. 2188, 112 F.T.C. 93 (F.1.C. 198Y) (fourteen months from filing to trial); M re
B.F. Goodrich Co., Docket No. 9139, 110 F.T.C. 207 (F.T.C. 1988) (four years from preliminary
injuction to trial }; and fn re Grand Union Co., Docket No. 9121, 102 F.T.C. 812 (F.T.C. 1983)
{one year from filing to trialy. fa re Weyerhaeuser Co., Docket No. 9150, 106 F.T.C. 172 (F.T.C.
1985) (two years from preliminary injunction to trial).*

It is no surprisc that most merger cases take belween lwo to four years to complete,
Analyzng markets, especially this onc, is an exceedingly complex and (ime consuming task. The
amonnt of discovery that must stil! take place is monumental: customers, competitors, industry
experts, indusiry observors, employees, and former emplovess must ali be contacted and subpoenaed,

their documents must be reviewed, and their sworn testimony taker

& [ndved, in many of these cases, the merging partics had substantial pre-administrative-Complaint discovery

a5 parl al'a prior preliminary injunction proceeding. [n addition, in many of these preliminary injnagtive proccedings,
the government sccks a preliminary injunction and files a supporting pre-trial memarandum that lays out the
govemment’s cvidence and contentions i detail a1 the séars of the case. Here MSC has had no such access to
cormpulsory process and no such disclogures from Complaint Counsel, and so 1 has consistently had to play cach-up.
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For example, while it is clear that custumers consider a wide variety of factors in making
their purch:;s:ing decisions, hard evidenes must be obtained direcely from customers. Customer
discovery is also necessary to put 1o rest Complaint Counssel’s specious allerations that switching
between MSC. Nastran and UATar CSA was easy and incxpensive. And this discovery is neither
simple nor straightforward. Facts con-ceming customers” usage and customization of MSC's
software, not unsupported cpimions of the type retied upon by Complaint Counscl, arc neccssary to
determine the true ccontommic cost of switchimg. I'his requires detailed — and potentially hostile —
discovery.

Because customers all have slightly different FEA solver needs, perspectives, and perhaps
willingnesses to pay for MSC Nastran, discovery from multiple customers 1s necessary to defeat
Complaint Counsel’s arpuments. While this need eould have been minimized had Complani
Counsel chiosen two or three customeis, it decided insicad w list over thirty-rhiree individuals at
fifieen differeni corporate customers m its Preliminary Witncss List, wilhour excluding the
possibility of seeking to introduce evidence relating (o even more customers. Dr. Hilke further
identified at least 19 customers in his Expert Report. See Expcrt Report of Tohn C. Hitke. Given
Complaint Counscl’s blunderbuss approach, MSC's burden of deconstructing the true market reality
at cach of the customers can only be accomplished 1f1t is provided the time to engage m meamngful
discovery.

Competitor discovery is arguably similarly difficult and more time consuming, but also

umminently necessary. Competitors are eagerly approaching thismarket from ali sides.” The impact

& Abagus competas xpaingt MEC by providing codes that solve maore conplex problems, Dassault competes by
providing an integrared solution, including a powerful FEA soiver and CAD capabilities, ANSYS is competing apainst
MEC at all levels, and s competing by affeting a highly intoprated suita of software.
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that M&C’s competitors in the FEA solver markel have on MSC's pricing can only be understood
if adequate time is permitted to cenduct 1n-depth discovery of these competitors.

B. Adequate Discovery in the Time Allotted Is Empossible.

There are less than thirty-five werking days left in fact discovery. This is simply not cnough
lime 10 depose gach of Complaini Cm-mscl’s hsted witnesses or subpoena the customers and
competitors nocessary to disprove Complaint Counscl’s allegations.™

1. The Logistics Alone Prevent Meaningful Discovery and Case
Preparation.

Third-party discovery — even if 1t were to proceed smoothly without objcetion - cannot be
completed in the time left. The process of subpoenaing third parties, negotiating their compliance
or defeating their motions to quash has been and will comtinue 1o be lime consuming, Tnevitably,
ST will be forced to htigate third-party motions practice as is currently the casc with MSC's real
and leng-time “closcst competitor™ ANSYS.#

This too has built-in procedural delays that further infringe on MSCs due process rights to

prepare 1ts defense. Under the Commission’s Rules of Practice, a third-party has {typically’ ten davs

Aswe speak, ANSYS iz expanding 1ts product offetitgs w0 mateh, or even exceed MEC's product offerings,
and can solve the same problems that MSC Masiran soives.  Tndeed, ANSYS hus now ommally announced its plan to
bundle a Mastran-bascd FEA solver with its own software. (See AFNASTRAN Flyer),

Abacqus has also made sigmificant ¢ffors in recent months to extend ite product offerings, See 2/1/02 T, Curry
Dep, at 168:8-170017 (describing HES s Abaqus solver as MBC"s “bigpest threat in the solver area altopether,” and
describing HKS s recent efforts to expand into applications performned by muny customers using M5 C Nastran), lnfact,
Abaqus, as well as others, have made hupe investments ever the years, 85 has MSC, to cxpand product offerings to
appeal to customears served by competing FEA splvers.

= In that regard, it must be remembered that Complaint Counsel has insisted on substantial, and unyielding,
dizcovery from M SC, which further and substantially taxes MSC s pesouress. The burden and issues associated with
that effort will be the subjezet of foture brrefing.

1“ Significantly, even Conmplaint Counsel is complaining abowl the insdequate time to conduct pretrial

proceedmps. See 2/8/G2 Letter from P. Roach to Hon. D Michael Chappell {arguing that it would be unfair to “he
forced to shorten the period within [which] they must respond” to briefing).
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to obyect and to move to quash, modify, or ask for an extension of time 1o respond, See 16 C.F.R.
§ 3.34{c). MSC then has ten days to respond. See 16 C.F.R. § 3.22(c). Even then, the ALY will
certainly need time to review and decide each such discovery disputa.

But the bricfing timetable does not aceount for the amount of time it actually takes to secure
third-party compliance with a subpﬂcna.. Once that issuc has been decided, it will 1ake still more
tiume for third parties to collect, review, process, copy, and produce their documents. Since these
third parties are also likely to have discoverable slecfronic information, like e-mails, it is Hkely that
the process ol responding to any subpoena —once it gets under way -- will be lengthy and extend weil
beyond the time Ielt for discovery under the cxastimg schedule.

Of course, MSC‘sI burden does not end once the documents are produced. From there, MSC
must review and analyze the documents and determine who should be deposed from that third party.
The negotiating process then starts all over agaim. Schedules will have to be coordinated, except this
titme, Complaint Counsel’s schedule as well as those of third -partias will have 1o be accommodated,

Baszed upon the number of non-MSC employees that Complami Counsel has identified {40
individuals), the need to discover and depose whe iLis thal Complaint Counsel will not identify, and
the need lo conduct discovery from third-parties, inciuding approxmately 26 individvals emploved
by M3C’s custorners and 30 individuals employed by MSC’s competitors, suggests that over ninety-
six depositions may be taken by MSC alone in the next #hirfp-five days. Thal does not include the
depositions noticed by Complaint Counsel that MSC must attend or defend. Thus, ar @ winintum,
MSC would need to take about three depositions & day until the closc ol Tact discovery. Assuming,

thal there are no logistical problems —such as scheduling conflicts among the wilnesses, counsel for
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WSC, and Complaint Counscl, only absolute perfection would enable this crushing amount of

discovery to be completed in time.
2, Many Indusiry Participants See a Pot of Gold At the End of the

Rainbow and — Like Complaint Counscl —Will Benefit By Stonewailing

or Resisting Diccovery.

Substantial cumpl-iame delays from MSC's third-parly discovery are to be
gxpected. MS{'s main competitor ANSYS has already used these procedures to great advantage
to delay, or perhaps aveid, discovery, MSC served 2 subpoena ducer fecum upon ANSYS shortly
after the Protective Order was crtered. MSC and ANSYS then entered into protracted negotiations
regarding the scope of the subpoena, which nevertheless resulted in ANSYS filing a motion for
extension of time and a motion ta gquash. Nearly two months after MSC served its subpoena,
ANSYS has voluntarily supplied only five boxes of material and continizes to refuse production of
the balance of its responsive documents — even alter MSC aprecd io significant Imilations.” This
process is currently being repeated by many of MSC™s competitors, all of whom have more than
adequale cornmercial incentive to see MSC crippled by Complaint Counsel

Nor is this surprising. Complaint Counsel’s relief is so drastic that — if ever granted - it

would dramatically alter the industry’s landscape in favor of MSC’s competitors.®” The ability to

2 The documents MSC secks are highly relovant and necessary for M5C to prepare its defense. MSC's own
documeafs recogaize that ANSYE is “enemy No. 1.7 and much of M5C"s strategic efforts — from ils pocing to its
product development elforts — are designhed to “thwarl ANSYS" Complaint Counssl cannot deny the televance of
ANEYS o these proceedings because it placed  Michael 1. Wheeler, Vice President of Marketing for ANSYS on 18
Preliminary Witness List,

i As explained previonsiy, MSC will have to subposna, or already has subpoenaed, most of MSCs competitors
selling FLEA Solverz hecause Complaint Consel refuzes to stare which produrt functionaliies, features, and capabilities
differentiate the praducts that are in it2 alleged markers from those thal are not

e In his expert report, Dr. Hilke opines on the type of relicf songht by Complaint Counsel, His proposal,

hawever, is totally outrageous. See Expert Report of John C. Hilke, at 58-6i0. Dizspite the clear evidence that UAIL and
CEA wore imzigmilicant competitors, each having revenucs of a few percent of MSC's Nastran-related revenues, Dr.
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acquite MSC’s flagship software at fire-sale prices is hound to appeal to those that would seek to
buy on the cheap what 1t took MSC years of hard work and investment to achieve., For example,
ANSY S offered a hitigation-based, bad fmth “offer” of $500,000 for the UAT and CSAR codes, as
well as a rovalty-[ree license to resell MSC Nastran. It clearly was not seriously interested in the
assets — which, itself, undermines Complaint Counscl’s entire case — but instead hopes that
Complaint Counsel will succeed in breaking MSC apart, force MSC to divest 11s most valuable
product, and make 1t available in a forced sale environment.

Documents produced supgest that the buzzards have already begun to circle and are
coordinating their scavenging activities directly with Complainl Counsel *® These competitors know
that the longer they delay, the more difficult it becomes lor MSC to mount a successful defense.

These razhties, 1n addibion to the inherent burden of responding to discovery, are more than
sufficicnt to canse subsiantial prejudice.

III. EXTENDINGTHEDISCOVERY PERIOD FORTWOMONTHS [S ANECESSARY

STOPGAP TO PRESERVE MSC?s DUE PROCESS RIGHTS AND IS WITHIN THE

ALJ's DISCRETION.

Given the inadequacy of the remaining discovery period, a solutton must be found. MSC

beligves that at 2 minimum — even to begin to preserve MS5C s duc process nghts — the AL should

Hilke sugpests that MEC should be forced to create three equal competitons, destruying the 30+ years of hard work thet
MEC nas devoted to impreving MSC Nastran. This sort of relief is punitve, and clearly met designed to remedy any
imagined violztion of the antittust laws. See Hargfard-Empire Co.v. Dnited States, 333 10.5, 386 {154 3) (*"We may not
imposz penaltics m the guise of preventing future vielations ™),

= One firm has consulted with Complaint Coumsel, for example, on how o proceed in a trademark dispute with
MEC. Lockhced ahtercd, or considared altering, its husiness plans (n anticipaion of being able to benefit from this
litigation, Other custorners are delaying contracts in hope of better deals post-divestiture, Other companies have alsg
recognized that a divestiture remedy in this case would sericusly impact their businesses, and in ways having nothing
to do with (he price of M3C.Nastun,
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exercise his discretion under Rules 3.21 and 3.51 to grant a two-momih extension.® Simultaneously,
Complaint Counsel shouid be prdered to comply fully and immediately with MSC's writlen
discovery. The Motion 1o Compel Complaint Counsel’s responscs is now fully briefed and can be
rcadily resolved.

The immediate two-month extension is a necessary stopgap measure simply to allow this
matter to proceed in some orderly fashion until the larger question — whether Rule 3.51 is
unconstitetional as applied in this case —can be resolved. In addition, such an extension will allow
the parties to continue to move forward with this case and to begin to gather the massive amounts
of discovery that will be nceded.

At the same time, the obvious sheuld be acknowledged — that, given Complaint Counsel’s
approach to this case, extensions are necessary — and the ALJ shounld grant a six-month extension
now. MSC recognizes that Rule 3.51 ﬂsteﬁsihly imposes limits on the length of an extension that
can be granted at any one time. See 16 C.FR. § 3.51. Bul as explained below, that Rule is void, at
lcast as 1t applies here. Thus, the ALJ is free to grant this cxtension, Cf course, MSC recognizes
that the ALT may view its authority differently. Consequently, MSC respectfilly requests that the
yuestion of whether Rude 3.51 violates the duc process clause ag applicd o MSC in this case be
certificd for mterlocutory review by the Commission. See 16 C.F.R. § 3.23(b). During the pendency

of such revicw, the ALT should stay «ll proceedings other than discovery during the pendency of such

= In in re futef, ALY Timeny granted two extensioms that resubted in a postponernent of the trial dats by two
months. The reasons for the extensions were discovery delays and the “volume of relevant evidence thar nmst be
adduzed from third parties is unusually great™ See Jn re dnted Corp., No. 9288, 1998 FTC LEXIS 146, *1 (F.T.C.
October 5, 1998) and No. 9288, 1900 FTC LEXIS 216, *1 (E.T.C. Jan. 20, 1999).
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an appeal. See 16 CF.R. § 3.23(c) {granting ALJ discretion to stay proccedings during pendency
of interlacutory appeal).™

Extending the trigl schedule to preserve MSC’s due process rights is absolutely essential for
the reasons already explained. The property interests at stake could not be any higher. Complaint
Counsel seeks to take MSC’s flagship SO-flware, MSC.Nastran, and divest it. This loss of a product
that revolutionizad structural analysis becauss of thirty vears of hard work, innovation, and
tivestment by MSC constitutes the kind of grievous loss thal mandates the highest procedural
protections.  “The extent to which procedural due process must be afforded the recipient is
mflugnced by the extent to which he may be ‘condemned to suffer grievous loss.”™ Goldberg v.
Kelty, 397 U.5. 254, 262-63 (1970) (quoting Joinr Anti-Fascist Refugee Comm. v, McGrarh, 341
1.5 123, 168 (1931).) There can be no doubt that procedural due process requires adequate tume
for MSC to take “appropriate discovery in time to reasonably and adequately prepare themselves,
and their defenses, hefore facing the charges in the administrative “trial ™ Srandard (%, 475 F.
Supp. at 1275.

IV. THE ALJ SHOULD CERTIFY FOR APPEAL THE ISSUE OF RULE 351
CONSTITUTIONALITY AS APPLIED IN THIS CASE.

The fact of the matier 15 that Rule 3.51 15 unconstitutional as applied to the facts of this case,
and the authority Rule 3.51 confers upon the ALJ to grant successive tvo-month exlensions 1s not
sufficicnt to cure the defect. Extending the trial schedule in repeated two-ntonth increments, simply

keeps the loaded zun pointed at MSC’s head, Without some assurance that adequale time will be

1 BISC is alse nuindful of the page mils imposed by Rule 3.23{b} on the kength of memoranda cquestng
intedlocutory review. While this bric{ presents several issues beyond MSC’ s request for interlocutory review {and s
should be allowed to be longer than (fteen pages), if the ALJ so desires, MSC is prepared to move scparately for
interlocutory review of this question.
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grafited to prepare complete and full discovery, MSC will be perennially cutting cornersin discovery
and compromismg its defense out of fear that no other extensions will be granted. Conversely,
Comuplant Counsel and sell-inletested compelitors wiil be encouraged to continue to drag their feet
in the hope that exiensions will no longer be granted and that the clock will run out on MSC.

Theretore, MSC requests that the; ALT grant MSC a six menth extension of the discovery
period and hearing date. MSC recognizes that such a request may not be congistent with Rule 3.51.
But that rule is uncounstitutional as a applied in this case. As a result, the Rule is void to the extent
it applies to this case, and the ALJ is not bound to foliow it. Interstate Commerce Comm n. v.
Lowisville & N. R, Ce., 227 U.8. R, 31 (1913) ("[A]dministrative orders, quasi judicial in character,
are void if a hearing [would be] inadequate or manilestly unfair. .. ™). Thus, MSC requests that the
ALJ grant this extension, and permit Compla..i_nt Counsel to pursue reinstatement of the Rulc on
appeal. Converscly, if the ALJ chooses not to grant MSC the additional six months it nesds to
adequately conduct discovery, then the ALJ should certify the issue of whether Rule 3.51 is
constitutional as applied in this case for interlocutory appual lo the full Conumission.

In that regard, assessing MSC’s nght to due process requires the cvaluation of three factors.
* “First, the private interest that will be affected by the official action: second, the risk of an erronecus

deprivation of such interest through the procedures uscd, and the probable value, ifany, ofadditional
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or substitute procedural safeguards; and Grally, the Government's interest.™ Muthews v. Eldrige,
424 U.5. 319, 335 (1976).

Here the private mterest 1s substantial: Complaint Counsel is seeking the divestiture of
MSC’s cornerstone product, MSC Nastran. Therz is a substantial risk of an erroncous deprivalion
of M3C’s property interests. The currcnl schedule prohibits MSC from adequately preparing a
defense to rebut Complaint Counsel’s allegations in this highly-complex market consisting of very
sophisticated software used by customers all overtheworld, This violates MSC’s due process righis.
See Pacifie Molasses Cp., 356 Fld at 390 (“Effective cross-examination reguires thorough
preparation by counsel before trial. This is especially true in invelved areas of the law such as the
anfitrust field.™); ef Groddberg, 397 ULS. at 269 ("I almost every setting where important deeisions
mirnon questions of fact, due process requires an opportunity to confront and eross-exantine adverse
witnesses.”)

Ne public purpese is served by forcing this post-mereer case to trial In responsc to an

artificial deadline.” The mergers were consummated more than two years ago. Compiaint Counsel

i It is beyand peradventure that MSC bas a copmcable property interest in WMSC Nasman, “Procedural duc
proccss imposcs conziraints on movernmental decisions which deprive individuals of . . . property inwrests within the
meaning of the Due Proesss Clausc of the Fifth . Amendment.™ Afathews, 424 U8, at 332, *Due process is flexible
and calls for such procedural protections as the particular simation demands,” Gilkert v. Homar, 520 U8 924, 930
{1907 Weiting Morrissey v Brewar, 480108, 471, 4B1 (197273 “[R]esolution of the jssue whether the administrative
procedures pravided . | . are constinutionaily swificient requires analysis of the povermivencal and private mterests that
are affacted.™ Aathows_ 424 TS at 334,

= When Rule 3.51 was adopted, the Commestion cxplained that the purpose of the rulz was W serve justice by
improving the quality of the judgment, to reduce litigation gamesmanship, and to premots fair 2nd eflicient itigation.
See 61 Fod. Reg 506440, at 40 (Sept. 26, 1996}, Bot this assormes (hat the sllottzd time is sufficient to oblain relevant
cvidence. Where, as here, 1t is not, litigation tactics take precedetice over just results, the quality of judgement and the
faimess of the proceedings are placed injeopardy. Indeed, the Commission recognized this when, in adopting its Fast
Track procedure, it made it voluntary, rather than mandatory. In contrast, this precedurs is mandatory, and prejudices
MBEC without any justification. As we explained above, the post-losing menrer caze iz ill-snited to Rule 3.51s
cormrmitment to the “rocket docket” No public interest iz setved where Complaint Counsel has shown no concern oyver
the staleness of evidence during its eiphteen menth investigation, the relevant asscts are being efficiently utflized and
developed, and Complamt Counsel has failed to identify any concrete competiive barm. Moreover, Complaint
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has failed to provide quantitalive evidence of any actual, present, competitive harm. Indeed,
Complaint Counsel has repeatedly smd that MSC has not rmsed its prices to date becausc MSC
kmows that the FTC is watching. While competitive pressures — and not Complaint Counsei — arc
responsible for MSC’s prices, it can nevertheless be presumed that MSC will be under Complaint
Counsel’s “watchful” eyve while these issues are pending review,

In addition, the evidence is npening with time, not growing stale. These mergers were
gonswnmated more than two years ago; if anticompetitive harm were a realistic threat, it would have
accurred by now, yel Complaint Counsel fails 1o point to any examples, despite MSC’s repoatad
requests that it do so. In fact, cach passing day brngs addifional! evidence of the aciual
procompctitive effects — as opposed to Complaint Counsel’s boilerplate hypotheticals — of the
acquisitions. Mot only will this additional evidence disprove Complaint Counsel’s case, it will give
greater confidenee thal the right result is reached. Nor are the assets that the government seeks to
order divested in danger of becoming stale. The government does not seek mere divestiture of the
CSAR und (Al codes. Instead, Complaint Counsel seeks divestiture of MSC . Nastran in which MSC
conlinues 1o invest and develop as its Oagship product. Thus, the asset to be divested — in the
unlikely event that Complaint Counsel should prevail — is only getting stronger with time.

Rule 3.51 imposes an artificial constraint on the amount of timce to prepare this case and, 1in
particular, upon M3 ability to exerciszits due process rights. Mo practical or legal consideration
mandates that the mitial decision in this case be filed in one vear. But the resulting schedule —

especially 1n light of Complamt Counsel’s refusal o comply with discovery — imposcs greal

Cionnsel’s ability nse iis eightean months as a swnrd and Rule 3,51 45 a shield i contrary to the Cornmiszion’s fntent.
Tndead, the demial nf diue pracess eaticed by such gamesmanship means a greater likelihond of reversal and an even
greater wasiz of resources; therehy, totally defeating the Commizsion’s purpase in enaeling Fule 3,51
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prejudice upon MSC’s ability to defend itself. Consequently, the ALT should eertify for interlocutory
appeal the issue of whether Rule 3.51°s one-year timnetable should apply to this case.
Y. CONCLUSION

For the foregoing reasons, MSC respectfully requests Your Honor to enter the attached Order
extending the deadlines, compelling Complaint Counsel to respond fully to MS{C’s discovery
requests, and cerlifying theizsue of whether Rule 5. 31, as applied, violatas MSC’s due processrights
to a fair heaning.

Respecifully submitted,

Teftt W. Smith (Bar No. 458441}
Manmichael . Skubel (Bar No. 294934)
Michael 5. Becker (Bar Mo, 447432)
Bradford E. Bicgon (Bar No. 453766)
T.arissa Paule-Carres (Bar Na. 467907}
KREKLAND & ELLIS

655 15™ Street, N.W., 12% Floor
Washington, DC 20005

(202) 879-5000 {Phone)

(202) 879-5200 (Facsimile)

Counsel for Respondent
MSC Software Corporation

Dated: February 11, 2002
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation,

Rl e Sy

[PROPOSED] ORDER

Upon consideration of MSC . Software Corporation’s Motion te Extend Trial Date, any
opposition thereto, and the entire record herein, 1T IS HEREBY ORDERED that such Motion is
GRANTLD;

ITISFURTHER ORDERED that an immediate two month extension of the discovery penod
during which time discovery can be focused and the issues for trial narrowed Is hereby GRANTED:

IT IS FURTHER ORDERED that Complaint Counsel respond [ully to MSC’s discovery
requests as 1dentified 10 MSC’s Motion to Compel Proper Responses to MSC’s Interrogatories and
Document Requests, and

IT IS FURTHER ORDERED that an additionat six month extension of the discovery periad
is hereby GRANTELY, and 1hat ihe authority Lo grant such an extension 1s certified for appeal to the

Commussion based on a constitubional challenge 1o the application of Commission Rule 3.51.

ORDERED:

D. Michael Chappell
Administrative Law Judge

Dated;



CERTIFICATE OF SERVICE

This 1% Lo cerlily that on Febmuary 11, 2002, T caused a copy of the antached Respondent
MSC.Software Corporation’s Motion to Extend Trial Date and Proposed Order to be served upon
the following persons by hand-delivery:

Honerable [ Michael Chappell
Admintsiraiive Law Judgs
Federal Trade Commission

600 Pennsybvama Avenue, NJW.
Washington, DC 20580

Richard B. Dagen, Esquire
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DO 20280

F. Abbott MeCariney

Tederal Trade Commission

01 Pennsylvania Avenue, N.W.
Washington, DC 2058(

Karen Mills, Esquire

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

David Shotlander

KIRKLAND & ELLIS
655 15™ Street, NW
Washingten, D.C. 20005
(202} 879-5000 (t=l.)
{202} B79-5200 (fax)

Counsel for Respondents,
MsC Sottware Corporation






an FEDER AL TRADE COMMISSION DECIEIORNS
Complaint el eyl o

LY THEMATTER OF
R.R. DONNELLEY & SONS CO_ ET AL.

FINAL CRDER, OPTNION, CTC., INEEGARD T ALLEGED VIOLATION QF
SEC. TOFTHE CLAYTOMN ACT AND SEC, 5 OOF THE
FEDERAL TRADE COMMISSTON ACT

Diacker 3243, Complatnr, Oce 11, I9W)--Final Order, July 24, 1005

This firal order dismisses charges against R.R. Demoelley & Sons Ca, the lazzest
supplier of commercial printing secvices in the world, in connection with
Domnelley's 1990 acquisition of MeradithBurla Company L.P., o the wmounds
that the peoduct market for analyzing the effects of the cqUIRITION 15 Tt a8
narmaw as alleged sod that anticompentive effects are unkikely. “Ihiz acrion
reverses the initial decizsion of the Commission’s Administeative Law Judgs
and muifities his arder char Donnelley divest various printing plants,

Appearances

For the Commission: Rabert W. Doyle. .

For the mespondents: Efrov H Waolff Austin &  Awusyin,
Washington, D.C. and H. Blair Whize and Thomeas F. Kyan, Sidiey &
Anstin, Chicagp, IL.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
respondcent, R R. Donnelley & Scos Co., ("Donnelley") a corporation
subject (o Lthe judsdiction of he Commission entered into agreements
with respondents Meredith Corporation ("Meredith™) and Pan
Agsociates, Limited Partnership ("Pan™), that violated Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 43, and that
pursuant o those agreements, Donnelley has acguired certain
busmess interests of the respondenis Meredith and Pan in the
Meredith/Burda Company Limited Partnership, and that such
acquisiton constitutes a violation of Section 7 of the Clayton Act, as
amended, 15 US.C. 18, and Sectton 5 of the Federal Trade
Commission Act, a¢ amended, 15 U.5.C. 45; snd it appearing that 4
proceeding in respect thereof would be in the public interest, the
Commission hereby issues its complaint, pursuant to Section 11 of
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the Clayton Act, 13 U.S.C. 21 and Section 5(b) of the Federal "Trade
Commizsion Act, 15 T1.5.C. 43(b), stating its charges as follows:

i THEPARTIES
4. R K. Donneliey & Sons Co.

1. Respondent Donnelley is a corporation organized and doing
business under the laws of the state of Delaware, with its principal
place of business at 2223 Martin Luther King Drive, Chicago,
Nhineis. '

2. In [scal year 1988 Donnelley had sales of approximately
$2.878 billion and assets of $2.249 billion.

3. Donnelley is primanily engaged in the provision of comrnercial
printing servicas throughout the United States.

B. Meredith Carparation

4, Respondent Meredith 1s a corporation organized and deing
business under the laws of the state of Towa, with its principal place
of business at 1716 Locast Street, Des Moines, fowa.

5. Meredith owned 50% of the Mercdit/Burda Co., L.P.
{"Mercdith/Burda™} and the remaining 504% was owned by Pan
Associates, LB,

6. In fiscal year 1989, Meradith/Burdy had net sales of
approximately $456 million,

7. Prior to and at the titme of the acquisition, Meredith/Burda was
primarily engaged in the provision of commercial printing services
throughout the nited States.

. Pan Associates, L.F.
8. Pan iz a limited partnership and a holding company tor the

Burda family, with its principal place of business at 1270 Avenue of
the Americas, #1918, New York, New York.

TL FUIRISDICTICN

9. At all times relevant herein, respondent Donnelley, has been,
and is now, engaged in commerce a3 "commerce” 15 defined in
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Scorion 1 oof the Claywn Aet, a5 amended, 15 US.C. 12, and i5 a
corporation whose business is in or affects commerce as "commerce”
is defined in Section 4 of the Federal Trade Copunizsion Acl, as
amended, 13 UN5.C. &4

L), Ar alt times eelevant herein, respondent Meredith, has been,
and i3 now, cogaged in commerce as “commerce” is defined in
Section 1 of the Claylon Act, as amended, 15 TJ.5.C. 12, and is a
Lurporatinn whose business 1s in or affects conumerce a1 "commeroe”
i5 defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.5.C. 44,

11. At all tmes relevant herein, respandent Pan, has been, and is
now, engaged in commerce as "commerce” is defined m Section 1 of
the Clayton Act, a5 amended, 15 U.S.C, 12, and is 4 partmership
whose business 18 i or affects commerce as "commerce” 1s defined
in Jection 4 of the Federal Trade Comunission Act, as amended, 15
U.5.C. 44,

[, TRE ACQUISITION

12. On December 21, 1989, Donnelley, Meredith and Pan entered
into a Purchase and Sale Agreement whereby Donnelley would
acquire all of Meredith's and Pan’s interests in Meredith/Burdx in two
ransaciions  totalling $570 million. The acquisidon was
consummated on or about Sepiember 4, 1990,

IV, NATURE OF TRADE AND COMMERCE

13. A relevant line of commerce or product market within which
o analyze the effects of the acquisition is the supply of high volume
publicacon gravare printing. Such printng is typically used for long
runs of mapasdnes, newspaper ingerts and catalogs.

14. A relevant scetion of the country or geographic market within
which 10 amal yze the eflects of the acquisition is the entire continental
Lrmited States,

15. A second 1elevant section of the country or geographic market
within which to analyze the effects of the acquisition i3 the region
comprising twelve western states west of the Rockies: Arizona,
Calitornia, Colorado, Hawaii, Idaho, Montana, Wevada, Wew Mexico,
Oregon, Utah, Washington, and Wyoming,
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V. MARKIET STRUOCTURE

16. The acquisition substantially increased concentralion in the
alrcady highly concentrated rclevant markets, whether measured by
the Herfindabl-Hirschmann Index or by four-firm and eight-fim
concentration ratios.

¥1. BARRIERS TOENTRY

17. The barriers to entry into the provision and sale of the
redevant product ate substantial. Even if new eniry were to occur,
substintial harm to competition could ccour until entry could be
sccomplished.

VII. ACTUAL COMPETITION

18. Prior w and at the time of the acquisition, Donnelley and
Meredith/Burda wers actual competiters in the provision and sale of
the relevanl product in ihe relevant geoyraphic marckets.

Wil BFFECTS OF THE ACOQUISITION

19, The effects of the aforesaid acguisition have been or may be
substantially to lessen competition in the relevant markets in
viplation of Section 7 of the Clayton Acrt, as amended, (5 U.S.C. 18,
and Section 5 of the Federal Trade Comumission Act, as amended, 15
11.5.C. 43, 1o the folowing ways, among others:

(a) It eliminated actual competition between Donnelley and
Meredith/Burda and between Meredith/Burda and others in the
relevant markets:

{b} 1t signiticantly increased the already high levels of concentmtion
in the relevant markels:

{c) 1t created a firm whose share of the relevant markets is so high
that it has achicved the position and market power of a dominant
firm;

(dy Tt eliminated Meredith/Burda as a subsiantial independent
cormpetitive foree n the relevant markets; and
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{e) It increasad the likelihood of successtol anticompetiive conduct,
noa-rivalrous behavior, and actual or tacit collusion among the
firins in the relevant markets,

I VIOLATIONS CHARGED

20. The acquisition of Meredith/Burda by Donnsiley constitutes
a violation of Section 7 of the Clayton Act, as amended, 15 (1.5.C. 18
and Section 3 of the Federal Trade Commission Act, 15 17.8.C_ 45,
as amendad.

21. The agrecment described in paragraph twelve above violates
Secton 3 of the Fedeval Trade Commission Act, as amoended, 15
.S.C 45,

INITIAL DECISION

BY LEWIS F. PARKER, ADMIMNISTRATIYE LAW JUDGE
DECEMEER 241, 1993

LPROCEDURAL HISTOR Y

Pursuant tw 13 U.8.C. 33Db), the Commission moved lor a
preliminary injunction from the United Scates District for the District
of Columbia to prevent R.R. Donnelley & Sons Co.'s ("Donnelley™)
acquisition of the Meredith/Burda Company Limited Parmership
("Meredilb/Burda”). Following a hearing, Lhe courl denied the
Commission's motion on the merits. See F7C v. AR Donnelley &
Sons Company, 1990-2 Trade Cas. (CCH) | 65,239 (D.D.C. 1990).
Thersafter, on Octoher 11, 199G, the Commission issued its
complaint in this proceeding charging that Donnelley had entered
into agreements with Meredith Corporation ("Meredith™} and Pan
Associates Limited Partnership ("Pan™) that violated Section Sof the
Federal Trade Commission Act, ("FTC Act™), as amended, 15 U.5.C.
45, and that pursuant to these agreements Donnelley had acquired
certain business interests of Meredith and Pan in MeredithBurda, and
that such acquisition vielated Section ¥ of the Clayton Act, as
amended, 15 L7.5.C. 18, as well as Section 3 of the FTC Act.

The complaint alleees that Donnelley and Meredith/Burda are
primarily engagad in the provision of cominarcial printing serviees
throughowt the United States, and that on or about September 4, 1990,
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Donnelley acqguired all of Meredith’s and Pan's inlurests In
Meredith/B urda.

The complaint claims that the challenged acquisition substantially
increased concentration in an already bighly concentrated relevant
prodact marker -- the supply of high volume publication pravure
printing which is typically oused for long mung of magazines,
newspaper inserts and catalogs. The geographic markets are alleged
te be the entire continental United States and the twelve states west
of the Rockies.

The eomiplaint conciudes that the acquirition has had or will have
the following effects:

1. Elimination of actual competition between Donnelley  and
Meredith/Buarda and Meredith/Burda and others in the relevant
markets,

2. A sipmificant increase in already high levels of concentration in
ihe relevant markars.

3. The ereation of a dominant firm.

4, The elimination of Meredith/Burda a5 a substantial independent
competitor in the relevant markets.

5. An increase in the likelthood of successfol anticompelitive
conduct, non-rivalrous behavior, and actuai or tacit collusion
among the firms in the relevant markets.

By stpulaton, Meredith was dismissad 35 s respondent
{Stipulation of April 19, 1591).
After cxtensive pretmal discovery, headngs were beld in

Washington, D.C. and Chicago, [llinois from January 25, 1993, o -

Jonee 17, 1993

Puring the trial, three experts testified for complaint counsel.
They were:
Roy Hodgson, who has had 47 years of experience [n the printing
industry and who is currently a printing industry consultant (Tr. 1 14-
35);" Dr. John Hilke, a Commission: employee who is qualified as an

" Abbrevintions waed Dn this decisicon ans:

Cple Caroplaige Tr:  Traoscript of he prasceding

Ang: Answer F: Finding of Rt

PF:  Complaiot Coscsed's propesed findings CDE: Commission Dermooostmatdve Lxhthe
RPF: Respondsnta praposed tindings RX: PRespondent's Exhibic

CX:  Commission Exhilnc
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expert in induostrizl organization economics (Tr, 2985-86); and,
Professor (.5, Maddala, an econometrician who 15 a scholar in
residence at Obie State University and Dircctor of the Center For
Econometrics at the University of Flonida (Tt 5723).

Respondents called bwo experts to testity:
br. Eugene Hoskins, 2 retired supervisor in Donnclley's printing
department (Tr. 4981); and Dr. Jerry Hausmen, a professor of
econcics 4t the Massachnsews Institute of Techoology who is
qualified as an expert in econometrics and applisd microeconomics
(Tr. 3180-82). '

The parties i1led their proposed findings of fact on September 17,
(993, Angwers ware filed on October 29, 1993, After uling on
several ovtstanding motions, I closed the record oo October 8, 1993,

This decision is based on the transcrpts of testimony, the exhibits
which I received in cvidence, and the proposed findings of fact and
answers thereto filed by the parties. fhave adopted several proposed
findings verbatim. Others have been adepted in substance. Al other
findings are rejected either because they are not supported by the
facts or because they are imelevant.

Many documents and much testimony were received in camera.
While | have honored the starus of such information in many cases,
[ have, particularly with respect to Donnzlley documents (Tr. 35-30),
revealed it pursuant to Section 3.45(a) of the Rules of Practice,

L FINDINGS OF FACT

A. Donnelley

1. Donnelley, a Delaware corporation whose headquarters are in
Chicage, is the largest supplier of commercial printing services in the
world {CX~4-3; CX-1137-2-[0). Donpeliey provides both gravure
and offset prinung services (CX-4-D;, CX-7-B); its major products
include catalogs, newspaper inserts, magazines, booics, directories,
computer documentation and financial printing (CX-4-D; CX-1137-
Z-10;, CX-1455-D).

2. Prior to the Mercdith/Burda acquisition, Donnelley had seven
ants with gravure equipment in: Lancaster, PA (the Lancaster East
plant); Gallatin, TN; Chicago, IL; Matteon, I1; Spartanburg, 5C;
Warsaw, IN; and Reno, NV (CX-7-I.. Om January 28, 1953,
Donnelley announced its intention to ciose the Chicago facility
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whose primary customer was Sears (CX-1179-D; CX-1180-B; Tr.
4291}, These plants contain a total of 57 gravure prasses.

30 1(CK-102-W-X) [ ] (CK-128-Z-58).

4. Donnelley’s CGiraphic Services Division is primarily responsible
for the printing and distibution of publications and contains the
Catalog Group (which prints catalers apd newspaper inserts), the
Maygasine Group, the Telecommunications Group (which prints
telephone and other directories) and the Book Groop (CX-1245-H:
CX-1455-E).

3. The Catalog Group ponts its publications at the Chicago,
Gallatin, Spartanburg, Reno, Warsaw, Casa Grande, Lynchbure, and
Newton facilities {CX-1245-13) as well as at Mattoon, Lancaster, and
Old Saybrook (CX-492-C). The Magazine Group prints its
publications at the Danville, Glasgow, Los Angeles, Matoon, Old
Saybrook, Daytnna, and Nes Moincs factlities (CX-1243-B-(7) ax
well as at Lancagrer {34920,

6. Donacllcy's fiscal 1990, 1991 and 1992 net sales were $3.498,
$3.913 and $4.193 billivn, respecively. Assels as of year-cnd for
1990, 1991 and 1992 were §3.147, $3.207 and 33410 billion,
respectively (CX-1455-£-22). Gross profits were $689. $727, and
$818 million, respectively (UX-1455-7-22). Total revenues for
pravure printing in 1989 and 1992 were substantial (CX-7-E; T
5027-28).

B Meredith/Tisirda

Y. Immediately ptiot to it gequisition by Donnelley,
- Meredith/Burda was the third largest gravure printer in the United
States fsee CX-501-B), offering "state-of-thc art cquipment”
inchiding "the most versatile and etficient rotooravure and web offser
presses avaikable” (CX-5-0).

B. At the time of the acquisition, Meredith/Burda bhad four
publication printing plants located in Casa Grande, AZ; Des Moines,
IA; Newton, NC; and Tynchburg, VA (CX-53-0,V; CX-8-T-; CX-492-
B). All of these printing plants have gravure equipment (CX-8-1-M;
CX492-B)y, Ouly the Des Moings plant is cquipped with heatset web
otfset equiprment (CX-492-B}. There are a wotal of 20 gravare presses
in the d former Meredith/Buarda plants (CX-8-0; CX-501-N).
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9. In fseal vear 1989, rhe yeor prior (o iy accquisifion by
Donnelley, Meredith/Burda reported sales of $456.7 miliion ({{X-
162-D; CX-492-A) | 1 (CX-162-E}[ [{CX-[62-D).

C. The Acquisition

10. On December 21, 198%, Donnelley's Board of Directors
spproved the acquisition of Meredith/Burda, and Tonnelley,
Meredith Corporanion and Pan Assaciates enterad into a purchase and
sale agreement for Doanclley to acquire all of Meredith's and Pan's
interest in Meredilth/Burda (CX-2-N-Z-64; CX-3). The acquisition
was consummated on September 4, 1890 (CX-3-B: CX-4.Z-8),

11. The final purchase price was $486.6 millios, plus the
assumpton of $49.9 million in debt, for a total of $536.5 millicn
(CX-4-Z-8, CX-9-E). The ptce included over $200 million of
goodwill, eflecting the excess of the purchase price over the vatue
of Meredith/Burda's net tangible assets (CX-4-2Z .8},

0. Interstate Commerce

12. Respondents Donnelley and Pan have bean, and are oow,
engaped in commerce a5 "comimercs” is defined in Scction 1 of the
Clayron Act, 28 amended, 15 U.S.C. 12, and are corporstions whose
business is in or affects commerce 43 "commerce” i3 defined in
Section 4 of the Federal Trade Commission Act, 15 ULS.C. 44 {Cpit
Y49, 1I; Ans§ie, 11).

E. The Publication Frinting fndustry
1. Tatrodoction

13. Fuhlication printing consists of the printing of magazines,
catalogs, and advertising inseris. Advertising inserts are the
supplernents that one finds in newspapers or the mail and which finms
such as reail chaing nse o adverdse their goods (Tr. 1413, Two
printing processes are prmarily used o prnt publications: heatset
web offset ("offset") and rotogravure (“gravure™). Two minor
processes which are also used sre lellerpress and Nexography (T
143; CX-1142-N).
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2. The Gravure Process

14. In the gravure process, ink is transferred to paper from an
enpraving that is etched into the surface of a copper-plated cylinder
(Tr. 149; CDX-1; CX-1142-0, Z-39),

15. The copper cylinders are mechanicaily etched by a device
called the "helicklischograph” which cngraves many tiny recessed
cells--sorne 4.000 per second--on the surface of the cylinder {Tr. 189
oY, CX-120-7-84-A; CX-301-2-7.

16. The engraved cylinder rotates in a bath of ink; excess ink is
wiped off the surface by a flexible sizel blade called a "docter blade."
The ink remaining in the recessed cells forms the printed image by
direct transfer 1o the paper web as 1t rolls across the printing cylinder
{CX-1142-00.

17. Gravure presses use paper that is either web-fed from a
continnous roll or “web" of paper or sheat-fed by individual sheets of
paper. Web-fed gravure presses are referred (o as "rotogravure”
presses (It 156-38; CX-977-W-X). Sheet-fed gravure is not a viable
aliermative to gravare privting where high volume work is required
(Tr. 159; CX-Y77-X).

18. A typical gravure press has B to 10 printing onits {1T. 164-635).
Each unit prints one of four basic colors—hlack, red {magenta),
vellow or blve (cyan)=-and uses & cylinder thut has been engraved
with the images rhat are to be printed {(CX-977.2-1-3; CDX-4). Four
units print on the front of the paper; another foor vaits print on the
back of the paper (CX-977-Z-1; Tr. 164, 192). As the papor is fed
through ecach successive nnit, anoiher color is prnted on top of the
ink of the preceding onit. Dryers situated between esch unit dry the
ink before the paper goes into the next unit. A folder at the end of the
press cats and folds the paper nto signatres (F 37) (CX-977-2-1, Z-
8: Tr. 206-07, 09: see CDXE-41.

3. The Offset (Lithography) Process

19, Offser, also known as rhography, is a photochemical process
based on the principle that oil and water do oot mix (CX-122-Z-5;
CX-290-B; CX-1142-F, Z-36).

20). Bather than using an engraved cylinder, the offset process
uszes « flat aluminom printing plate Folded arvund a cylinder, the
inked imape is not conveved directly to the paper, but rather it iz
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"offset," first froan the plate o a rubber Blanket, and then from the
blanket to the paper (CX- L |42-F; Tr. 148, 152, 2049; see generally
COX-2).

21. In the offset process, a thin meta! plate is treated with a
phatosenzitive coating and exposed to uftravinlat light with film
negatives 10 ¢reate an image on the plate. The portion of the plate
with a printing image 15 renderad ink-receptive and water-repellent;
the pon-printing area ol the plaie is ireed W be water-receptive and
ink-repellent (CX-977-Z-22: CX-1142-P, Z-36; Tr. 154). The
exposed plate 15 mounted on a cylinder 10 the press, As the plate
cylinder rotates on the press, it cumes into contict with rollers wet
with water or dampening sointion, and another set of Tollers coated
with ink (CX-977-7-25-28; CX-1142-P). '

22, The dampening solution wets the non-printing areag of the
plate and prevents ink from wetting those areas (CK-977-Z-23-25),
The ink then wets the ink-receptive printing image areas (CX-977-7-
25-28; Tr. 153-34). :

23. The plate ¢ylinder transfers the image from the plate to a
rubber biankesl wrapped amound a cylinder known as a2 blanket
cylinder. The blanket cylinder then transfers the image to paper (CX-
O77-Z-15, Z-28-29; CX-1142-P; Tr. 148, 152-33,; see generaily CDX-
2).

24, Commercial oflsel presses seacrally priot on bodh sides of 2
continuows web of paper a¢ the same Sme. These prasses are refereed
to as perfecting "web offset” presses (CN-1142-P, Z-44, Tr. 152-53).

25. A typical web offset press has four vnits, cach printing one of
the four basic colots of publication printing: black, red, yellow, amd
blug (CX-977-H:; Tr. 142). As the web passes through each
successive unit, the different ink colors are applied {CX-977-2-16;
Tr. 208; CDX-53).

26. In heatset printing, after mnning through all the units, the web
of paper enters a single drying unit at the cod of the press (CX-477-
Z-16, Z-29-30; Tr. 208, CDX-5). Because the dryer is at the end of
ali the printing units, the successively applied ok colors are applied
wet on top of each other (Tr. 209-11; CX-377-Z-16}.

27. Web oftset presses may be heatser or non-heatset ("coldset”)
(CX-077-Z-15; Tr. 154-57). Heatset printing refers to the usc of inks
blowq dry by a ligh temperature dryer; the process is typicaily osed
when printing on coated papers (CX-977-Z-13; see also Tr. 154-33,
2049). Coldset weab offset presses vse ubsorbent, uncoated papers;
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ink is dried by absoeption of the ink iolo the paper surface and a dryer
is mot needed (CX-977-7-15; Tr. 154, 2049-50).

24. Coldset competes primarily with flexography (Tr. 1535, 4873;
accord, CX-1169-F; CX-1306-E) and is nat a viable alternative w
gravure printing where high volome publication printing is regquited
(Tr. 147, 155-56: see Tr. 6423).

4. The Letterpress and Flexography Processes

29, Letterpress printing uscs cast melal type or plates on which
the image te be reproduced is raised above non-printing areas {CX-
I142-N: Tr. 144). Flexography is a variant of fetterpress and uses
plates made from vulcanized rubber or plastic tather than metat (CX-
977-K; CX-1142-0). Neither process 13 a pructcal alternative to
gravure or offset tor high volune poblicition printing (Tr. 143-47,
6422-23).

5. Printing Steps

30. The printing process requires the purchase of paper, ink and
services inclading artwork, separation of artwork into colors
{preliminary}, the transfer of film separations onto a plate {pre-press),
prooting, presswork, binding, and distribution.

31. Paper can be furnished hy the printer or his cnstomer (Tr.
¥i3-74; CX-744-E) and could cost fram 30 to 55% of the total cost
of a printing job (Tr. 177, 1491, 6166-72; CX-1428; CX-744-E; CX
1427-A-B). In order of desceuding quality, the grades of paper used
in publication printing are: coated stock, supercalendar grade A
{"SCA"), supercalendar grade B ("SCB™), supercalendar grade C
("SCC"), machinc finisked, and newspeint {Tr. 175-76; see alvo CX-
1346-C-E; CX-1347-B). In recent years, print customers have
increasingly purchased paper dicectly from the mills for delivery to
their printers (Tr. 171, 173-74),

32. Gravure and offset inks, which are normally supplied by the
printer, differ and are not interchangeable; gravure ink comtains
solvents and is very fluid. Offset ink is viscous and paste-like (Ir.
183-85, 3655).

33. Artwork, which is provided by the customer, is the design of
the materisl to be printed (Tr. 183-86, 862-63, 1152-53, 30RO
Prelimmary involves the separation of artwerk or photographs into
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the four basic colors. Color separation is the same Tor either gravue
or offset and can he provided by the customer, the printac, or an
gutside source (Tr. 186-8X, 3506). Pre-press for gravure, usoally
provided by the printer. involves transforming the image to be printed
from film o a copper surlaced cylinder by the belivklischograph (F
[5) (Tr. 18D-94, 937-58, 2614, 4000). In offset, film separations are
transferred photographically to a plate which is then baked in anoven
({Tr. 189, 2514, 4000},

34, Proofs are made to ensure that the final printed image is
accurate (Tr. 170, 193-35). Offset proofs are made from
"chromalins” using pigments to simolate ink, before the plates are
made, Gravure proofs are made after the cylinders ace engraved (Tr.
194-93). A special "proof press” is usnally used to print the gravare
proot {a "wet prooi™). Wet proofing is ummsual g offset printing (T,
19497, 1163, 3725). A much less costly alernateve to the proof

- press is he doum proofer (Tr, 229, 2539-42). I emors are [oumd in

the wet proof, corrections are made directly on the cyiinder by
etching (Tr. 196-97).

35. Gravure and offset presswork are substantially different (Tr.
204). The wet ink is dried in bolh processes, but diyers are located
between each printng unit in gravure; in oftset the four wet Inks are
applied to the paper on top of each other and are dried at the end of
the. process (Tr, 209-11; CDX-5) Offset presses require "chill rolls”
at the end of the drver; gravure presses do not (see Tr. 210-11).

36. Offset folders have a fixed cut-off that coaesponds to the
circumference of the roller, whereas modern gravure folders are
usually variable {Tr. 209, 211, 213-18).

37. Binding and distribution occur after the printed product
{called "signatures” in the trade) comes off the press. Signatures can
te bound by vsing staples {saddle stitching) or glee {perfect binding)
{Tr. 200-02, 4592). After 2 piint job is completed, it is distributed
directly to the customer ar to 2 mailing center (Tr. 202-03).

F. The Relevant Product Market
1. Tntrndiction
38. The relevant predoct market proposed by complaint counsel

and their expert Dr. Hilke is high volume publication gravure
printing, which is approximated by gravure jobs of at least 3 million
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coples, of at least 16 pages, and with less than 4 four-colar versions
{or the equivalent in single color versions). The "core” of this market
is claimed to be approximated by jobs of at least 1{) million copies,
more than 32 pages, and less than 4 four-color yersions (or the
equivalent in single-coler versions). Versioning of 2 publication 15
# relevant consideraton because its cost is rreater in gravure than in
offset (F 224).

39. Analysis of complaint counsel’s proposed markets involves
comsideration of the differsnces between and sumdlaritizs of gravore
and offset, printing industry perceptions about the two processes,
how sich differences affect customer choice, and the ability of
Sravire priaters (o price discrimgnate.

2. High ¥olume Publication Printing
a. Dype of Publications

44, Muost high volume publication printing involves three kinds
of publications--catalogs, magazines and advertising inserts (Tr. 140-
42, 166-69; CX-4-D). Donneiley derived over half its 1990 revenue
from printing four-color multi-page catalogs, newspaper inserts and
magazines (CX-4-D-E); Meredith/Burda’s entire printing operation
involved these publications (CX-107-Z-123). ,

41, For various reasons such as low volume, lack of need for high
quality reproduction, or a high rumber of versions (Jifferent forms
of a basic pablicaton}, the Following publications can be excluded
from diseusston of high velume publication printing: telephone
directories, newspapers, books (Tr. 166-68), comics (Tr. 146, 168,
2721, 4773), and coupon books which are inserted into magazines or
newspapers {Tr. 168, 2482-83, 2450, 2490.92, 3129, 3460).

b Procurement of Printing Services

42, Customers can ubtain high volume gravure or offset printing
services either under contracts or short-term informnal agreements on
the "spot" market. Long term contracts are more common for high
volumne printing jobs (TT, 570, 2029-30, 3043, 4597, 5476; CX-63-F;
CX-327).
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43, Custemners provide bid packages to prospective printars.
Some seek bids from many printers; others Lirnit their bids to selected
printers (Te, 791, 798, 800-01; CX-1397; CX-1411; RX-465-C).

44, Prmers, including Doonclley and Merediib/Burda, gse
computer cost models 1o calculate bids for the gravure and offser
processes (Tr. 5130, CX-136-0, Py CX-00) Z-62-63, Z-63).

45, Decanse the estimation of jub costs is computerized, the cost
of caleulating bids is relatively low. Printers often make many hids
before making « sale {17, 26E3-K4, 3094).

£, Pririery
[} Offsel Ponlers

46, Nine offsel priniers with no gravure capacity lestified in this
proceeding. Most of their print jobs did not invelve high volurne
publication printing:

a) Riverside County Fublishing Co,

47 Riverside, a California printer, has printed only 3 jobs with
maore than 5 million copies: all had at least 10 versions. The larpest
job had 3.9 million copies. The largest job with fewer than 4
verzinas had 3.4 million copies {Tr. Z186-87, CX-1181).

b 5S¢ fves

48. The catalogs. magazines and insetts petnted by thas company,
which 1s located in Hollywood, Florida, are usually versioned. The
average run langth was 112,000 copics. The longest run ever prinked
by 5t. Ives was approximately 2,000,000 copies (Tt. 2594-95, 2600-
03).

) Printes
44, The average rn length and page count of Printco's inserts,

which are printed in two oftset plants in Michigan, are 1.5 to 2
million copies with 12 pages (Tr. 2672-73).



E R DOMNELLEY & SONS COL, ET AL a1
35 Tnitial Decisicn

o) Judd’s, fnc.

50. The average ron length produced by this Pikesville, Maryiand
company is 200,000 copies {Tr. 2778).

¢) Holladay-Tvler

51. The average run length for the catalogs and magazines printed
by this Glendale, Maryland company is 500, (KK} copies, {11, 2779).

52.[ 1 This magzazine is no longer published (CX-1167-E-G;
CX-1441; CX-1446-B; Tr. 2790-92, 6115-16}).

f Webworks

33. This Atlanta, Georgia company prints insents ranging [Tom
100,000 to 23 million min lengths and 8 to 16 pages (T 2829, 2833-
39}, Webworks concentrates op jobs with page counts of 16 or [ess
(Tr. 2330).

g} Graphic Arty Center

54, This Portland, Oregon company's specialty is high quality
commercial cat-alngs':md brochures. The average ran length of s
fob s less than one million with an average page count of 32 or
below (Tr. 2923, 2036). Graphic printed the Victoria's Secrel catalog
until its mm lengths became so large in 1990 and took up so much
press fime that Mr. Williamson, itz vice president of manufacturing,
decided not to continue printing it and recommended that Victoria's
Scoret move to gravure (Tt 2925).

h) Alden Press
35. This company's print jobs ars typically 2 to 3 million in run
length, 48 pages long and versionad (T, 4657). [ | {CX-1167-E).
[ [CX-1167-E). [ ]{CX-1167-C, E: Tr. 4896-97).

£ Suilivan Graphics

36. This company primarily printg inserts and tablnid-size
magazines. [ ] (CX-1167-C, E).

Cm
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2) Gravure Printers

57. Complaint counsel presented four gravure printers as
witnesses: Ringice Amenca, Cuad Graphics, Brown Pnnting, and
Quebecor. [ ]{see CX-1167-E).

& Print Buyers

58. Several print buyers that published catalogs, newspaper
inserts and magazines testfied in this proceeding.

1) Catalog Customers
a) L C. Penney

59, Perney currendly produces approximately 80 or more catalogs
each year whichrange from 12 to 18 pages to large catalogs of 1,400
to 1,500 pages (Tr, 357-58).

0. Penney's poncral catalogs arc 1ssued once a year in ihe spoang,
summer, 2l and winter; 4 Christmas book 1s also pooduced onee
ench year (Tt. 338-39,

61. Penmey's general catalogs have approximately 1,500 pages
and the Christmas book has 550 pages. Twelve to thirteen million
cdpiﬁs are produced [or each seneral calalog (Tr. 557-59, 5611

&2 Penney's general catalogs are printed at Donnelley's Warsaw
plant and are printed gravure except tor the covers which are printed
offset. The general catalogs are not versioned (Tr. 559-60, 565, 5677,

63. Penney's tabloids are printad at Donnelley's Spurtanburg plant
using the gravure process. Approximately |3 tabloids are printed
annually, with a page count of 7 to 160 each and 2 mun length of 1]
to 12 million copics each. They arc not versioned (Tr. 557-62, 564,
567).

6. Penney's specialty catalogs number 20 1o 23 1ssues annually,
All are prioted gravure, except one issue (1T, 563, 508). They are not
versionad (1. 564).

5. The Penney catalog division's market support program is 4
highly chungeable program and is contracted out as spot work, Each
market suppert cataloy ranges from 200,600 to 1.3 million copies and
contains 16 to 48 pazes. The market support issues are printed cither
gravure or offser, depending on the size of the hook. Donnelley
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prints the gravure half and seviral offscl printers print the offset half,
Thete are no versions (Tr. 564, 570-72). Doanelley prints the larger
and longer on lengths of these catalogs, such as the run over 650,000
copias {Tr. 572}

6. The Penney 1992 print program for its cataloy division cost
approximately $247 million. Out of this roral, paper acconnted for
approximately 393 million (Ir. 573, 609). Ouot of the total program
of 8247 million, about $20 miltion was for offset work (Tr. 373).

&) Sterling, Inc.

. 67, Sterling produces Spring and Chrisimas catalogs for its
Sterling, Shaw, Guild and I B. Kobinson divisions (Tr. 931-33).

63. The Sterling division spring catalog hag a page connt of 20
and a run length of 12 million copies. The Shaw division spring
catalog contains 16 pages and 6.8 million copics are printed; both
catalogs ure printed gravure (Tr. 933).

69, Sterling’s Guild division spring catalog bas a page count of 28
and 2.5 million copres are printed. The LB, Robinsca division spring
citalog contains a page count of 16 and a run length of 500,000
copies. Both of these catalogs are printed offset (Tr. 933-34).

c) Lands Ead

#0. Lands HEnd poblishes 13 major catalogs, 3 prospector catalogs,
4 specialty catalogs, 6 domestic catalogs, 3 shirt and tie catalogs, and
several sale fyers (Tr. 1104).

1. Lands End's major catalog is produced 13 times a year,
Twelve have a page connt of 100 to 260 and a copy count of 3 0 11
million. The remaining catalog may have fewer pages and 1 to 2.5
million copies are pranted. The body of the catalog is printed gravure
and the cover, sale inserl, onder {orm, response cards, and description
card are printed vsing offset. There are rarely any versions in the
gravure body of the main catalog (Tr. 1]194-97, 1199).

72, Lands End’s prospector catalogs are printed vsing the gravure
process. Euch has a page count ranging from 52 to 64 and runs from
4.5 10 11 million (Tr. 1242).

73. Lands End's children's catslogs are printed offset. Each
catalog has a page count ranging from 52 to 64 and runs from 1.8 to
2.8 million copies (Tr. 1259-607.
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Y4, Lands End's domestc specialty catalogs are printed offset.
LCach has a page count ranging from 32 to 80 and runs fom 1.5 0 2.5
million copies (T, 1261).

75. Lands End's shirt and ti¢ catalogs are now printed offset
because they were changed to a smaller tim size. Cach has a pare
count ranging froos 36 to 48 and from 1.5 o 1.8 million coies (Tr.
12633-69). When these catalogs were printed in an 11 3/ 8 inch square
format, they could not be economically printed offset, despite the run
length of less than two million copics (Tr. 1268-70).

76. Lands End's sale flyers are printed gravure, Bach has from 3
to 3.3 million copies and the page count vares, including counts of
24, 48, and 64 papes (T1. 1273). '

4} Litlian Vernon

77. Lillian Yemon produces a core calalog, a sales catalog, 2
Lilli's Kids catalog, and a Memories catalog.

78. Lillian Vemon's core catalogs are prinfed nige times a year
using the gravure process. Each issue has a page count ranging from
96 to 128 and runs from 10 to 13 million copies. There are three
versions (1. 1326-28),

79. Tilltan Vernon's sales caralogs are printed five imesg a year
uzing the gravure process. Each issue has a page count of 96 and
tuns feom 3 (o 7.3 million copics. There are less than three versions
per issue (Te. 1330-31).

80. Lillian Yernon's Lillf's Kids catalog is printed thres times a
year by the gravere process. Each izsue has a page count ranging
from 64 to 72 and runs from 4 to 7.5 million copies. Thers are two
versions (Tr. 1331-32),

#1. Lillian Vernon's Memories catalog is printed gravure. [t hay
a page count of 48 and runs frem 3 to 4 millien coples (Tr. 1332-33).

e) Austicls

£2. Apstads' catalog 15 printed 13 times a year. Each issue has &
page count ranging from 48 to 76 and runs from 800,000 te 2.5
million copies. Austads' recently changed the size of three of is
catalogs o a "Slun Jin" sale foernat The "5lim Jim" catalogs are
printed offset, and the rest of the catalogs are printed gravore (Tr.
1417-21, 1424-25).
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b Sears

83. Sears produced three major media catalogs, a sedasonal
tatalog, a monthly catalog and a specialty catalog (Tr. 1763). The
three major media catalogs wers peinted gravure, EBach issne had a
pags couat of 1,500 and mns from 12 million to 13 million copies
(Tr. 1763-65). The seasnnal catalog was printed four times a year
using the gravure process. Each issne had a page count ranging from
200 to 300 and a cun length of € mitlien (Tr. 1763). The monthly
catalog was printed 13 times 4 vear using lhe gravore process. Bach
issue had 2 page count ranging from 72 o 144 and a e length
ranging from 6 to 10 million. There were two to five verstons {Tr.
1763, 1760-67). The specialty catalog was printed 34 times 2 year
using the gravure process. Each issue had a page count ranging from
48 to 200 and a mn length ranging from 1 o9 million (Ir, (768}
The specialty caralozs were bid out annually and gravure won all of
the most recent year's bids (Te. 17a9-70).

&) Curreme

84. Current's catalog is printed 12 times a year using the pravure
process (Tr. 1908-09). Each catalog has a page count of 48 and a run
length ranging from 2 to 14 million {Tr. 1911-12).

fi) Victoria's Secret
831 [ (Tr.2014-15, 2012-13, 2019-26; CX-1446-B-D).
i) Bedford Fair
1 (Tr. 2138).
1( Tr. 2138-40).
T{Tr. 2138, 2144-45).

| (Tr. 2138, 2147-48).
] {Tr. 2138, 2148},

WMEOGD G0 oo on
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F} Rivertown Trading

91. Rivertown Trading Company produces two catalogs, titled
"Wireless" and "Signals." The Wireless caralog has a printmn of 10

o
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to 30 million copies, has a page count of 40 to 48, and is printed
offset (Tr. 3544-45, 3550). The Signals catalog has a run lenpth of
7.5 to 20 million snd is also printed offset (Ir. 3544-46), Each of the
Wireless and Signals catalogs has ap to 10 to 12 versions (Tr. 3350-
51, 350%-70, 3573}, Both catalogs use a special S-pound type of
paper that is only availahie for offset, called Escanaba fTr, 3378-81,
3544). The nearest gravure equivalent for 50-pound Escanaba paper
is more expensive than the offset paper (T, 3579).

k) Service Merchandise

82 Service Merchandise’s Jargest catalog has & page counl of
approximately 564 and a run length of 13 million (T, 4265). Its
other 2 catalogs are approximately [0 to 170 pages in length and
have a run length of approximately 13 million (Tr. 4266). Al three
of the Service Merchandise catalogs are prinled pravune wilth two
versions, including the base version (Tr. 4265-67).

1} Ross Simons

93. Ross Simons produces eight catalogs per year (Tr. 4543-44).
Each catalor has a page count of 36 to &0 and 5 to 12,5 million
coples are printsd. Each catalog has three differcnt cover versions
and is printed offset (Tr. 4543-44, 4564-65). The [ast time the Ross
Simans catalog went aut to bid, the gravure bids wers approximnately
five percent less than the offset bids. Ross Sunons stayed with offset
becanse it has "last muinate" changes in prices and in the items being
included. Offset is better for making last minuee changes becanse
making new offset plates takes less time than producing new gravure
cylinders (Tr. 4536-57).

2} Newspaper Insert Customers
a) Penncy

04. Penney's retail division produecs Sunday newspaper inserts.
Thirty-two events are pointed per vear and within cach event, there
are three programs: the full-line department store program. the
linited-line departnent store progran, and the soft-line department
store program (Tr, 6930,
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05, Penney's full-line department store program has a page count
ranging from 12 to 48 and a on leogth of 37 milhoa. Each cvent has
approximately tive to sixX versions and 15 produced by the gravure
process (Tr, 693-97),

96. Penney's limited-line department program has a page count
ranging from 8 to 36 and a yun length of 6 million. Cach eveat has
five 10 six versions and has been produced by the offset process (Tr.
693-96, 700). As part of a program of upgrading the image of its
stores, Penney is considering shifting this program to gravure in 1594
o improve its qaadity (1. 734-35; see CX-1443-8-C. CPF 420-440).

%7. Penmey's sofe-line deparrment store propram has a page count
ranging trom § to 24 and a run length of & million. Each event has
Tive to s1x versions and is produced by the offset process (Tr. 695-06,
700).

98. [ 1(Tr. 691}

&) Venture Stores

99, Ventnre Stores produces Sunday newspaper inserts. Tt
produces 53 issues per yeac, with a page count ranging from 12 to 48,
The circilacs are printed 100% gravurs, In 1992 the mun length was
in excess of & million; in 1993 it was im excess of 10 million (Tr. 814-
13, 829). The inserts are unversioned except for two or three weeks
a year when a new item is released (Tr. 815).

100, Venture Stores also produces inserts for grand openings with
4 page count ranping from 20 tn 32 and a mn length of 100,000 m
200000, The inserts are printed using the offset process (Tr. BI9).
Venture purchases its SCB and SCA paper directly from paper mills
{Tr. 812, B164}.

¢} Sterfing Inc.

0], Steding Inc. produces six different issues of [lyers
{Fehrrary-Valentine, March, June, Angust, October, and Christmas),
all of which are printed offset. The run length ranges from 900,000
to 12 million and the page count ranges from 4 to #, occasionally, in
the pasl, it was 12 pages (TT. 934-33).
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d} Bradlee's

102. Bradlee's produces 33 cirenlars per year using the gravure
process. Each circular has & pape counl ranging from 12 to 56 and a
run length of 6.3 million. There are two versions per event,
Bradlee's also produces special projects circulars chat arc printed
offset. Eack of these circulars has a run length of 200,000 (1. 1023,
1027-28, 1050).

e} Target Stores

103, Target Stores produces 33 circelars per year using the
sravure process. Each circular has o page counl ranging from 12 o
36 pages and 35 millien copies, with an oecasional smaller copy
count of appreximately 20 million {Tr. 1077-78, 1081-82). For its
stores in the three westemn states of Califomia, Anzong, and Nevada,
approximately oine million copies per week are printed (Tr. 1109).

f1 Caldor

104, Caldor produces 53 circulars per year using the gravure
process. Bach circular has 2 page count ranging from 12 to 4X anda
run length ranging from 10 to 14 million. There arg two black type
~versicas (Tr. LI35-57).

105, Caldor also produeces circulars for store openings or
reopenings Using the offset process. Each eircolar has g page count
ranging fom 4 10 § and a ren length of 300,000 to | million, There
are many versions (It 1161-62}.

) Wal-Mart

106. Wal-Mant's inserts are printed 13 times a year. During 1993,
Wal-Mart hegan shifting its predominantly gravure printed program
to offset. Each igsue has a run length ranging tirem 60 to 70 million
and is divided into several separate jobs, each with many localized
versions (Tr. 2237-58, 2260-01).



RE DNELLLY & S0ME Q0. ET AL 59
L Tuidial Decizion

k) Levitz

107, Levile Fumitere Corporation has s national adverlising
program consisting of weekly newspaper inserts. The inserts ars B to
16 tab size pages in leogth and range from 18 to 20 millien in run
fength and are prnted offset or gravure {Te. 3954). The inserts have
two to three four-color versions (T, 395368). Levitr has moved this
program 0 an olisel only format in order o 2How its rewonal proup
to make more last minate version changes at low cost (Tr. 3002-93;
RX-355}).

i) K-Mart

108. K-Marl's major nuational advertising program consists of a
weekly insert that has an average page count of 24 but going as high
as 36 pages, with 73 million eopies, The inseris are printed offset or
stavure and have numerons versions (Tr. 4157-39, 4205-06, 4214~
15y, [ | (Tr.4234-35).

JFService Merchandive

10%. Service Merchandise's inserts have & page count of
approximately 32 and a run length of approximarely 28 to 30 million,
printed gravure, with 2 versions including the base version (Tr. 4263~
657,

3) Magazine Customers
a) AARP

110. The American Association of Retired Persons ("AARP")
produces Modern Maturity and the National Retired Teacher's
Association Balletin ("Bulletin™) (CPF 239-240).

111. AARP's Modera Matority magazine is printed six times a
vear using the gravure and offset processes. Each issue has 3 page
count of approximately 96 and 4 run lenpth of approximatcly 22.4
million. Of these payes, sapproximately 84 to 88 are grovure widh 1
or 2 versions, The rest of the pages (8 (o 12) are priuted offser with
4 ro 20 versions (Tr. 1568-70).
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112. AARF's Bulletin is a two-color print job. [t 1s printed oo
newsprint by the gravire process. The Bulletin has a man length of
approximately 22 million and a page count of 20 (Tr. 1564-63).

b TV fuide

1i3. TV Guide magazine is printed 52 times a year with a rim
length of 17 millisn per issue (Tr. 1644, 1634} TV Guide has
basically four components:  cover, features, histing editions and
advertsing (Tr. [641).

4. TV Guide's cover iz four-coler, contains four to six pages
and is printed gravure (Tr. 1641, 1649

113, TV Guide's feanue section 1s fow-color and has a page count

Sproduced in eight page wnceements) ranging from 24 w0 48,

contaning 4 o & versions {Tr, 1652-53, 1664). The featurs seetion
is prnmled gmavure at twoe iocations, San Jose (for Wiestern
distribion) wnd Lancaster (for BEastern distrabation) (T, 16331,

116, TV Guide's television program listings have 113 versions.
All but three of these versions are prninted offset (Tr. [660-61). The
remaining three are among the largest listiogs and are peinted gravure
{(Tr. 1161-62). The listings are two-celar {Tr. 1663).

e} Natienal Geographic

117. The National Geographic Society publishes the Traveler
Magazine, World Magazine, Research fowurnal Magazine, and
National Geographic Magazine {(Tr, 1703).

118. National Geographic’s Traveler Magazine is printed six
times a year using the offset process. Each issue has a page count
ranging from 140 te 160 and a run length ranging from 700,000
800,000, There are two to three advertising versions (Tr. 1705-06).

119, National Geograpiic's World Magazine is printed 12 times
a year vsing the offset process. Each issoe has a page count of 32 and
arun length of 1.2 million. There are no versions (Tr. 1706-07).

120. Naticnal Geographic's Research Journal Magazine is printed
by sheet fed vilser. Each issue has a page count ranging from 120 &0
140 and a mn length ranging from A,000 to 7,000, There are no
verstons (Tr. 1707-08).

121. The National Geographic Magazing is printed 12 tinmes a
year using the gravure and offset processes (Tr. 1709-10). Each issue
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has a page count ranging from 140 to 165 apd a run length of 9.5
million (Tr, 1710-11). One hondred forty pages are printed gravire
and 20 to 25 pages are printed olfset (Tr. 1711} The gmavuee poction
is not versioned (Tr. 1494). The offset portion is highly versioned
(Tr, 1712-131.

e. Print Buyers Who Have Switched From Gravure to Offser

122, Several print buyers have switched their high-volume work
from the gravure to the offset process in recent years, inciuding
present buyers whe tesiificd 1o the District Court preliminary
imjunclion case that they could only use the rraviare process for their
high-volume printing needs (TT. 5204-06).

123. Wal-Mart primarily used the gravure process to print its
high-vohite inserts natil 1993 (Tr, 2260-61). The job characteristics
of Wal-Mart's pre-1993 print program were nun Jengths exceeding 44
millicn copics, at least 16 pages, and few versions (Tr. 2260-61; EX-
383). In 1993, however, Wal -Mart switched nearly half of its print
prorram o the offset process {Tr. 2261, 3204-06). Wal-Mart chose
o nse offset because of its flexibility with respect to versioning.
reduced distribution costs, and the ability (o obtain lower prices for
its overall print program {Tr. 2264, 227576, 2307-08). [ ] (Ir.
5204-06). Inthe fumre, Wal -Mait expects its print program to reach
100 million households (Tr. 22997

124. [ ]publishes[ ] catalogs, which have job charsctenistics
that place them in the "core" of Dr. Hilke's proposed market (RX-
319, These catalogs were done throogh the gravure process, but are
now done offset (Tr. 4004; RX-5197),

125. E-Mart, which has been described as "the larzest user of pre- -
printed inserts in the United States and probably in the world," bad
all its nationg] inseres printed gravure in the past {Tr. 4163; RX-22-
E). Today, K-Mat finds the gravure and offset processes to be
interchangeable, receives bids in both processes, and uses both
processes for its national inserts {Tr. 4158-59, 4163; RX-652). One
of the reasons K-Mart has moved more to offsct is increased
versioning (1. 4234-35).

126. Montgomery Ward formerly had its catalogs printed gravuce
{Tr. 1541, 1389). It left the big catalog business in 1985 (Tr. 1541).
Now, Montgomery Ward 1s having catalogs published ender its name
using the offset process (Tr. 1542, 13484). This includes catalogs with
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mun lengths inexcess of 5 million copies as well as jobs m Dr, Hilke's
"core” market of more than 10 mallior copics, more thun 32 pages,
and few versions (Tr. 15342, RX-173). Montgomery Ward is,
kowever, considering a longer run cataiog printed by gravare (Tr.
15420,

27, The rewil division of Penney publishes inserts callad
limnited-Iine inserts. These ingerts are distributed to areas wiich have
Penney storas that do not have the [ull Peaney product line (Tr. 893).
They generally have a run length of approximately & milion copies,
8-36 pages, and 3-8 fonr-color versions (Tr. 695-96). In 1987, ]
of Penney's limited line bids were awarded to gravure print suppliers
(RX-708). By 1992, gravure usage in the imited line program had
been reduced to | | {RX-T083.

128, Other publishers with long-nun catalogs who switched from
gravure to offset include Damark and Compuadd Cerperation (BX-
38; RX-7). Damark publishes catalogs with run lengths of 2-9
willion copics, with a range of 4{-56 pages (Tr. 52i4-15).
Compuadd Corparation's catatogs have a tun length of 20 million
copies and 32 pages (RX-7). However, versioning information with
respect b these two print buyers was not available,

129. [ 1 has been a Jongtime vser of offse (T 2014). It
publishes approximately [ ] caralogs annually, with run lengths of
[ Tmllicoupto[ [romiMion, an avecage of [ ] pages per catalog,
and [ ] versions (Te. 2015},

130, Recently, [ ] has been esting the gravuare process (Tr.
20135-16). This involves mianing some of the [ ] catalogs gravee
{e.g., 1 million catalegs out of a 20 mallion 1un), seliciting both
grayure and offset bids, and comparing the sales results of catalogs
pringed gravure and catalogs printed offzel (Tr. 2015-17, 2018-22).

131, The results of the testing program have not been determined
yet {Tr. 2034). The first catalog that [ ] Tan gravure, bowever, did
not mest expectattoas (Tr. 2008).  Further testing of gravure
continues (Tr. 2020-227.

132, 11993 print program continues to be ponted by [ ], an
offset printer (Tr. 4644-46). [ ] wil pont 10 catalogs foc [ in
1993, with run lengths ranging from [ ] million copies, page counts
of [ Jpares, and [ ] versions (Tr. 4644-45).
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3. Differences Between the Gravure and Offset Processes
a. Throughput

133, Throughput is the ability of a printing press to preduce a
given amouot of printed product in a pasticular time period (Tr. 2399-
2401) and depends on a combinadon of web cylinder width,
circumference and press speed. Gravure presses bave & greater
throughput than the usual offset press.

134, Gravure presses in the United States range from 68 to 123
inchas in width; heatset web offset pressss vsed in publicancn
priniing range from 36 tw 68 inches in wadih (T 2212, 37360).

133, The most conmon offset presses (the Harris M-100K), the
Rockwell/Baker-Perkins G-14 and the ©Mitsubishi L- 1 1 ({1} are used
to print magazines and catalogs and are from 36 to 38 inches wide
with an approximate eyliader circumference of 22 inches (Tr. 219-22,
2052, 2600, 4715-16, 2062-63, 4317, 4322, 4508; CX-874). Asone
Donnelley document stated, (wo web offser presses of M-1000
dimensions would still be "a peanut size gravure press" (CX-1109-
D).

136. These offsef presses when contigured will 4 printing units
anit 1 weh can deliver 16 pages of four-color printed matter {2 pages
around the cylinder and 4 across equals 8 on either side of the web)
with dimensions of appeoximately 8x11 inches. With 8 units and 2
webs, these presses can deliver 32 8x11 four-color pages (Tr. 223-
24, 20601-62).

137. Offset press widths are limited by the tendency of eylinders
to rend slightly when they rotate at high speeds. This causes a loss
of "reglstration”--the correct alignment of eolors in the finished
process (1. 2079-81; CX948-B; CX-1111-A-B; CX-122-Z-14).

138, Offset presses nsed to print magazines aed catalogs are
limited in cylinder circunfercace (20 (o 42 inches whereas gravore
circumferences range from 31 to 60 inches) (CX-2065) becanse of a
anique problem called "in-line color compromize” which is cansed by
the way ink is applied (CX-290-H).

139, To achieve various shades of color, diffzrent densities of ink
must he applied around and across the cylinder (Tr. 2072). The offset
press operator makes the necessary adjustments to add or subtract
color on the ink fountain keys (see Tr. 3750; CX-295-T).

&~ LA - s a e
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140, In-line color compromise occurs when pages running in line
{below and above each other on the offset printing plate) have
incompatible ink adjustment requirements (CX-290-H). Rzcause any
adjustment to the density of the colar in ofiset necessanly rmust affect
the same area across the entire cirgamference of the evlinder, other
colors can be adversely affected or vary from (he desired shade (see
Feneralfly Tr. 199, 207¥2),

141. In-line <elor compromise is not a problem in gravure
printing {Tr. 199-200, 895, 14733, 2075, 2112-13, 2209, 3902-03; C3-
290-H; CX-298-C; CX-307-B; CX-631-B) because the recessed ink
wells can be engraved o specified depths independently of the cells
for the other pages in the same line around the cylinder {Tr, 197, 199-
200, 2208, CX-290-H, CX-207-D;, CX-307-B).

142, Ciravure presses are not as imited in wicth as offset because
they overcome the detlection problem by using a system which
compensatas for it (T, 2082).

143, Since gravaes pesses can use cylinders which offer six-
arcond impressions {(meaning six rws of page impressiong weapperd
around the cylinder) while offset presses use two and four around
cylinders, gravure presses deliver more pages por impression than
offset presses (CH-265; CX-118-Z-35; Tr. 212-13, 225-26, 1489,
2524-25, 2337).

144, A gravure press of approximateiy 26 inches in width can
print up to 20 standard-size (8.5 x 11 inch} pages per impression {Tr.
225-26; CX-633-M}. A pravuie press over 110 inches wide can print
up o 120 stamdard-size pages per impressicn (Tr. 250-51, 1484,
1550} A three-meter pravure press of the type instailed at Brown's
Franklin, Kenmcky facility (with a web width of approximately 125
incheas) is capable of producing 132 or 144 pages per impression
(CX981-C: Tr. 2524; gecord, Tr, 4794).,

143, The nurewer web of the offset press and the smaller
ciccumference of offset cylinders make it mmpossible for an offset
press 10 deliver as many pages at & (ime 88 a Travire press (see
gengrally Tr, 225-26). The mosi common offset press {the Hareis M-
10060 and other offset presses with similar dimensions) produces only
16 pages at a time {(or 32 pages if operated with 2 webs) (CX-307-C;
CX-634-1; Tr. 219, 223-24, 2600, 2937-38).

146. Double webbed presses of the M-1000 type often are
referred to as 32-puge presses (Ir. 219, 2600, 2937-38). Oifset
preases with wider web widths and [arger cylinder circumfercnces are
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less commeon than nareower and smaller models, such as the M-1000
(Tr. 222). 1t Is also possible for gravure presses to be double-wehbed
provided the folders can accommodate the cutput (Tr. 225-26).

147 Anocther Factor contribating to the greater throughput of
gravure presscs is the speed (usually expressed in terms of feot per
minube} of the press. Modem, state-of-the-art gravure presses can be
cxpected to operate in the 2,600 to 3,000 feet per minute range ([T
229-30, 14833, 2400, 2422, 2524, 2617, 3827, 4365; see CX-11-2-21;
CX-21-Z-[; CX-119-Z-12-13). These gravure presses have been able
1 achieve close to the full potentizl (e, rated speed} in acmal
practive (CX-117-2-4%; CX-119-Z-12-13; Tr. 14583, 3524),

148. Oin the other hand, Donnelley's January 1990 Technical
Directors’ Report reaarked un s large and growing gap between the
rated speeds of offsel presses and actual mnning speeds (CX-733-N;
see also CX-T33-K-M). A September 199} report prepared by
Donnelley's D I'eekna arrived at similar conclusions, noting that
incresses in actual offset press speeds were less than increases in
rated speeds (CX-1206-E; Tr. 2883).

149, [ {CX-937-RB; see alse CX-128-Z-600.

150. 5t Ives, a Morida-based offsst printer, reports actual run
speeds in the 1400 to 1300 feet per minute range for irs M-1000
presses (Ir. 26010,

151. The net speeds reported by Riverside County Publishing
Company for its C-700 tabloid offset presses are approximately 60%

of a rated speed of 2,000 feet per minute. Riverside achieves rates of

63 to 7% for its other oftset presses (Tr. 2192).

152. The highest rated spaed of any offset press currently vsed for
publication printing is in the 2000 to 2200 lect per minute range (T
3819, 3905-06; CX-B74-F).

153, There are newer offset presses which come closer to the
performmance of gravure presses, but it appears that gravure still has
a throughput advantage.

154. The offsct press with the widest web width (66 inches) is fhe
N-9000, manefactured by Heidelberg/Harris {Tr. 3907, 43303, The
N-9000 press is primarily used to print newspaper inserts, coupon
books, and telephone directories (Tr. 2108, 4331) and has a rated
speed of 2200 feet per minnte (CX-874-E; Tr, 3905-06). It is capable
of producing up to 72 pages in one impeession, when vsed to produce
coupan books (Tr. 3133, When double-webbed, it ¢an produce 112
pages in a single impression (Tr, 4331-32).
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135, However, printers using the N-%00, [ ], haye experienced
prablems with color consistency (T 3141, [ ] (Tr. 4403-04). [ ]
{CX-118-2-76).

156.[ ] (CX-100-Z-67}.

157. Another web offset press with a 72-page per tmpression
capability (double-web) is the Lithoman V press manuofactured by
MAN-Roland (Te, 893, 2076, 3897-98, 3772, CX.1270-A; CX-1215-
).

158. ](Tr. 895-96; 2076, 3903; CX-946; see CX-1271-A-B;
CX-1270). Dr. Andreas Peekna of Donnelley's R&D department
called its design & jump from the frying pan into the fire" (CX-1214-
A, und MAN-Eoland referred to this press as a "3 aroend zamble”
in ao Ausest 1991 leter o Donnelley (OX-1213-C; Tr, 3900).

159, Repardless of press confipaeation {tandem, single-web o
duable-wet), the record indicates that gravure throughput exceeds
that of offset presses in gencral use, which meuns that the gravure
process gives the printer 4 lowwer varable cost.

160. The vice president of presstoom operations for Quad,
comparing the throughpuat of its 96-inch gravure presses to its M-
1060 offset presses, concluded that the gravure presses had
approximately 30% greater throughput measured in terms of puges
per hour (3,472,896 for the gravure press versus 2,228,032 for the
uffset press) (Tr. 24401),

161, The most prodoctive gravure press equipmen identified 1w
the record consists of o 20-unit, three-meter wide gravire presses
locutzd at Baver in Cologne, Germany {Tr, 2582.83, 3942-43; CX-
833-G; CX-1173-D. According to hteratire supplied by its
manutacturer, this press is capable of producing 32 million pages of
printed product per hour (CX-1173-1; accord, CX-766-Z-2). This is
much greater than the comparable throughpit claimed for the newer
techinology offset presses still in development (Tr. 3264-66).

162. The greater theoughput capacity of gravure makes the
process more cost-effective for printing jobs with large numbers of
copies and muny pages per copy (CX-307-C; CX-634-1; see Tr. 2612,
2614). Acconding to one Donnelley document, & 48-page catalog
with an approximate 2.5 million mun length would take 3 days to
preduce using one gravuee press compared to 14 daye on an oftset
press (CX-290-F; see also RX-495-A; RX-406-A; RX-502-A; RX-
678-A, indicating 2 weeks or more of press time were required when
printing longer run jobs using the offsct process).
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163, Nancy Kaminsky, whe Las comparced gravare printing costs
to offset panting costs as a preint boyer ar hoth Blaomingdale’s and
Victoria's Scoret, estimated that an average size book might be on
prcss for two weeks if done offsct compared ta four diys for the same
hook done gravore (TT, 2038-39),

164. [ ](Tr. 4675)[ ] (Tr.4671) (see RX-188-A; RX-378-A).

b. Durability

165, Offset plates are less costly and time-consuming to prepare
than gravure cylinders; thus, the offset process has a lower start-up
cost thaw gravure. Offset’s imoal cost advantage is, however,
overcome in higher volume jobs in pact because offset plates require
rnore frequent replacement than gravere eylinders (Tr. 246-47, T484-
84, 2614; see CX-522-B; CX-633-0, Z-9; CX-634.], Z-5-12; CX-
900-Z-1).

166. OH%et plates offer from 400,000 to 1,500,000 impressions
before wear and product quality deteriorabion require’ their
replacement (Tr. 22 14-15 (300 000-600,000); Tr. 2846 {700,000 to
one million); Tr. 1600, 174 (one million); Tr. 2374, 243 (1.2 0 1.5
million}).

167, Rgceot Improvements in technelogy bave resulted in
increases ia plate life--up o 2.8 oilliea impressions (Te, 3757, 4611,
4922230 however, these plates ame morg expensive  ihan
conventionzl offset plates (Tr. 4616).

168, Gravure cylinders are coated wath a thin laver of chrome for
durakility (Tr. 244, 2558) and can last up to ten million impressioos
or more before re-chroming of the cylinder is needed (CX-Z92-H).
This operation, refemred to as a "de and re” does not need to be
performed as frequently as the plate changes which are required In
offset (Tr. 243-48; compare CX-1358 with CX-1300).

169, James Melon of Quad Graphics testified that in bis
experience "de and re” occurs every 3 to 10 miilion tmpresstons (Tr.
2375) and Roy Hodgson, formerly of Quebesor, cstimated that “de
and re” typically vvcurs after 8 to 9 million impressions (Tr. 244).
Walter Voss, wha served as President of Meredich/Burda prior 1o its
acquisition by Donnelley (CX-900-F), testified that it was
commenplace for Meredith/Burda to achieve run lengths of eight to
nine willion on ity gravure prasses without chanying or re-chromiay
cylinders (see CX-900-Y). At Brown Prigting Cormnpany's FrankTin,

—
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Kentocky gravure facility, cylinder "de and re” is generally not
needed (Tr. 2558). Since gravure presses can prnt many pages at
ance, it is not infrequent for jobs of 5 million copies or more o be
printed in & continuous mn without & cylinder change (Tr, 247-48,
2558, 2560; CX-900-Y).

c. Cur-Cfis

1'#}. ‘Lhe cut-off on a press is equsl to the circomference of its
cylinders. One press revolution equals onc cut-off. The cut-off of
the: press limits the size of the end prodect becavse each page ar
roup of pages anst Gt within the cot-off (T, 211, 215-18; CX-123-
Z-17-18).

171. Offset presses can accommedate plate and blanket cylinders
of only one circumference (Tr. 213, 1487, 2086, 4715; CX-102-Z-
173} and thus have “fixed cut-ofts™ (Tr. 2837; CX-1142-Z-43) Ag
a consequence. offset presses only print products in sizes that fit the
particular press, whereas most gravure presses produced in the past
tert vears have a variable cut-off feamre which allows ithe press o
accommodate cylinders of different civeumfercnces {Tr. 215-17,
1487, 1508, 4870-71, 3039, CX-102-Z-32, Z-53, Z-57).

172. Because of its varable cut-off feature, the gravurs process

can achieve greater loading efficiency and miore paper savings than

offset for many jobs (see Tr. 826-27, 2445-46, 2612-13).
d. fn-Line Si rchfng and Trimming

173, Urfset presses do oot generally stitch and trim on the press
line, primarily because their kow page capacity often renders them
incapable of printing all of the pages in & single print run (Tr, 2370~
77,2740, 2947),

174. The ability of gravure presses {o stitch and tdm a greater
nuraber of pages in one impression is an additional advantagze of the
gravare process (Tr. 201-02, 337, 552-33, 14591-92, 220506, 2553-
54). The tact that the entire product must be stitched in 4 separate
operation adds substantially to the cost of the offset progess {Tr. 953,
2727-28). In fact, one witness estimated that stitching and trimming
a product off line (as opposed 1o stitching and tnmming on press)
could add ag much as 209% (o the cost of the print job [Tr. 946).
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e. Paper Waste

175. Plate and blanket gaps in offset contribute to a certain
amount of paper waste; by contrast. in pravere the unagpe is
confinuously engraved around the entire circvmiference of the
cylinder, eliminating any "gap" paper waste that reselts from offset
gaps (CK-307-C; Tr. 2088, 2091-93; see aiso Tr. 865, 1488).

176, Gravure's lower web tension and [ower temperamre dryers
resulé in fewer web breaks and less paper waste (I, 2373; UX-178-
Z-10-11; CX-535-Z-20).

177. The result of these factors /s & general industry experience
that gravurs papec waste is less than that of offset (Tr. 233-34, 869,
29491716, 6056, 2035-36, 2446, 4587172, CX-490-B, CX-717-]1, Z-
1; C¥-5%3-7Z-28). Even a change in trim size can alfect paper waste
aned costs (T, 6090-01; CX- 1412).

f Paper Grade and Weight

178, Paper used in the web offset process often contains a clay-
Iike subgtance known as "aizing” which i3 needed to absorh the water
appited to the paper; as & result, lower weight paper cannot be used
{Te. 176-79, 3099-3M5; CX-634-T). Also, offsct paper must
withstand the tackiness of offset ink and the high temperatres uscd
in drying 16 {CX-633-F). _

179, Sizing is not required in the gravure process {Tr. 178}, and
since high temperatures and warer are ot used, the paper need not be
treated to prevent water ahsarption (CX-1435-E). Because gravure
inks are more fluid apd ink 13 tmnsferred from the cvlinder wells
directly to paper, lesser grades of paper receive the ink as well as
higher grades (CX-634-10),

180. Consequently, the gravore process yields better results than
offset when printing gn cheaper, lighter weight, uncoated grades of
paper such as supercalendared grade B and machine-finished stock
(Tr. 136, 180, 238, 353, 727, 796-97, 816, 827, 831, 830, B6B, 92|,
923, 1044-45, [089, 1093, 1124, 1162, 1183-84, 1420-21, 1472,
1400-91, 1760, 1830-31, 1918-19, 2005, 2190, 2208-09, 2304, 2372,
23935, 2446, 2557-38, 2640, 2692, 2845, 2388-89, 4443).

131, The use of lighter weight paper can result in significant
reductions in ¢ost because it is less expensive than paper used on
offzet presses (T 1093-94, 1107, 2005, CX-301-; CX-634-U; CX-

| it
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1452-A). Significant postal savings can also be realized by using
lighter weight paper (CX-293-B; CX 303-B; CX-354-B; Tr. 183,
2004-05). As postal rates increase, gravure's ¢ost advantage over
offset will alsn increase (1T, 183; accord, CX-293-T)).

182, Roy Hodgson, complaint counsel's industry expert,
confirmed the relative advantages of the gravure process on lighter

PUpET:

My cxperencs is that lizhtwetght papers are lass euonomica] #fen hey's ninning
in offset, and I think that there is o quality differeace on lightweight pepers.

. And which process wouold bave the quality advantzee in lighiweight papers?
A_ T hink chat gravure bas the gualily sdvanlage on chae parboalar stuck.

{Tr. 333).

183, However, paper producers have recently developed Lighter
paper grades that are suited o the offset process (Tr. 3651, 3653-54,
3681, 3683-84, 3687).

g8 Oualisy

184, The ultirmate consumer (Le., the person who purchases a
magazine or receives an insert or catalog) cannot el whether it has
been printed by the gravore or the offset process (Tr. 1718-19, 4267)
and several retailers and catalogers who sell quaiity products uses the
offsel process for thedr high-voleme poblications {Tr. 2968-69, 1390-
01, RX-176; EX-185%; RX-381; EX-173; BX-172). _

[85. High quality magazines such as Nationa! Geographic aml
Modern Maturity use both offset and gravure for different parts of
thefr pablications (Tt. 1710-1 1, 1569).

186. A number of witnesses testified that For their purposes offset
and pravure offer comparable guality (Tr, 1366, 1719, 2304, 3567-68,
3673-77, 3975, 4267, 4546, 4551). On the other hand, pant ayers
such as Mr. Henry of Penney proclaimed the superiority of gravure
over offset:

The ome thing 10 ramember is we don't sell prepeints. T sell merchandise. That
jacket is Burgundy in Seande ond it's burgundy in Doluth 8o there is nothing worse
than disappoioting . | . a customer whe thinks and loocks at the preprint and scecs 2
red aports jacket and then walks into the J.C. Peoney store 2nd finds oot on the reek
that the jacket that's on sale is burgondy. She will, number one, be angey at the .
C. Penney Company, walk sway, go shop in Dillard's and we may oever sze her
again.
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vo . the important thing s the jntezricy of the color thoeegboet the length of the nra
« .. that buczondy jacket wust be borgundy from copy sumber one throngh copy
ramber 37 milllon. And dhars what's extrame’y impodant in the gravore process
is that it does peotect that quality, it dees shaow the detarl throrghout the entize mn
of the Jacket which i3 also extremely Important.

(Tr. 697-98). (see also T 96.)

187. Durinz the course of the trial, some witnesses were
prescnted with samples of gravure and offsel printing and asked 1o
distinguish between them; they were not able to without the use of a
magnifying glass, including Mr. Hodgson, who claimed that print
huyers can see the difference hetween the two processes (Tr, 347), ag
well as a print buyer who had previousty testilied that gravore had a
quality advantage over offset (Tr. 384, 1056).

188, Neverlheless, many printers and print buyers believe that
pravure prodaces a better or, in the words of Mr. Hodgsen, 2 "more
elegant” printed product {Tr, 258, 351); and, Donpelley's Chairman
and CEQ declared in a speech that the quaklity of gravuee is
"unequalled by oiher printing meihods" (CX-260-F).

139, Many print custoraers prefer what they perceive as the high-
quality "gravure look," particularly when high volume printing is
required (see Tr. 377, 698, 709-10, 731, 817-18, 1024, 1044-45,
1094-05, 1158-59, 1204, 1422-24, 1429-30, 1442, 1572, 15393, 1650~
31, 1639, 1718, 1763, 1767, 1803, 1915, 20034-35, 2140-50). Even
some ofiset printers agree that gravare printing provides better color
hidclity than offset printing (Tr. 2196, 2786-87).

190. Complaint counsel argue that the quality prefarence of print
buyers is based npon real differences between the two which are the
result of gravure's simphicily & compared o offset (CX-633-1; Tr.
232, 2372, 2580, 2615, 4872-73). These dilferences iochode: "wap
streaks”™ (Tr. 2090), "fan-out” (the tendency of the offset web [0
expand as water is applied to it) (Tr, 2083, 2210), plate wear, which-
affects color consistency (Tr. 708, 722-23, 739, 2088; CX-250-D,
the need to menitor ink, water, and temperature balance in oifset
(CX-634-W), the wider tonal range of the gravure process (see CX-
260-F; CX-290.C-D; CX-291-G; CX-292-M; CX-295.B; CX-297-B;
CX-522-D; CX-5323-E, F, CX-524-A, C; CX-525; CX-520-A-F: CX-
327-K; CX-534-0; CX-6533-H; CX-634-R), and in-line color
compromise ¢k 140).

191. These problems are real; however, since even complaint
comnsel's own cxpert could not distinguish between offset and

— kA A e s e

—
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pravure prodocts withont the wse of 2 magmifying glass, 1t appears
that otfset printers are able (o overcome offset's problems In many
cases. (Nee T 3750-536). Nevertheless, while the actal quality
differences between gravure and offset may be minimal the
subjective apinion of print buyers who prefer gravure is as muoch a
cunstraint on their choice of process as would be an objective,
verifiahle opinicn,

4. Recent Developments In Offsct and Gravure Technology
. (Zravure

192. The wcb width of gravure przsses has gradually increased—
from 70 1o B inches in the early 19708 to aver 100 inches or more at
present (CX-102-7-127-29).  Three-meter gravure presses (118
inches wide) have been used in Europe for severat years and were
recently introdaced in this country. The widest gravare press used
for publication printing is 125 inches wide (CX-504-Z-10; CX-834;
Tr. 2523), and fature gravure presses may be even wider (see CX-
1453-B; CX-256-F; CX-775-L; CX-939-H; CX-1240-L; CX-113-2-
107-C-E; CX-487-B, F).

193, Gravure press speeds have increased steadily from Tess than
1200 Feet per mine in the 19603 o 3000 fzet per mipute at present
(CX-120-2-30-31, £-38). The most wideiy vsed offset press, the
Harris M-1000, has & web widih of approximately 38 inches and a
rated speed of 2000 feet per minute (Tr, 4321; CX-128-7-59-60),

b Offset

194, One printer testifying for complaint eounsel statad that as
offsct prosses have improved, "the area of cormnpetition between the
two presses . . . has definitely gotten broader and . . . there is morc
work crossing over between the two processes” (1r. 2609). And. an
industry pubbication concluded that "the latest innovations in web
offset . . . [have mude] web offiet competitive with graviue in long-
run printing" {CX-1142-Z-43).

195. Donnelley claims that new presses such as the Heidelberg-
Harris M-3000 and the Lithornan ¥ will accelerate this trend (RPF
1293, citing the formation of Domelley technical and managerial
committees to suggest ways of making "gravure mare competitive
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with olfset” in light of the "significant gaing in erms of both guality
anf productivity" that oftset hag made (R-150; RX-161-A; RX-163;
RX-164; Tr. 3773-88, 4582-86). And, Donnelley management has
et with pravure cquiplaent seppliers aod urged them to develop new
technologies in order © keep gravuee competitive with offset (RX-
156: RX-162; Tr. 4586-88). Gravure industry groups bave also
recognized that "with the ever advancing technology in offsct, the
competitive advantage of gravure is becoming questionable" and that
improvements i gravure lechnology "will be mandatary to protect
our market share within the commercial printing comumunity {vs.
offset/flexn)” (RX-153-A), Donnelley has even considored replacing
some of its gravire presses with M-3000's (RX-142-A). and [ | (TT.
4444 A4RT).

196, The Harris M-3000 or "Snoday” press has a 34-inch web
widlh, which is 30% wider than the M-1000, with approximately the
same cut-off or cylinder circnmference ag the M-1000 (Tr, 4345,
4311). This enables the press to produce 24 standard-size pages per
impression, or 48 pages per impression in a double-web configuration
(Tr. 43465).

(97, Beeanse the nse of a gapless bianket techrology and other
concepls is viewed as a radical departure from conventional offzet
press design, many offset prinlers are relustant to place orders for the
M-3000 without seeing the technology proven (see Tr. 1481, 2220,
254344, 2622, 2804, 4653, 4792-92), The unconventional nature of
the press (its increased web width while retaaning a narrow cylinder
circumference} raises paticular concems about cylinder deflection
(Tr. 4792-93; accord, Tr. 20079-81).

194, Donnelley is ordering three M-3000's, but{ | (1. 3929-30,
4468-69, 4579-81). Donoelley is alse negotiating the purchase of
threc-mneder pravure presses and its president estified that he does not
view the M-3000 as rendering gravire obsolede (Tr. 4379-8 17

199, New gravure and offset developments may result in
crossover presass that create more competition between these
processes (see Tr. 2609; CX-1272-0), hut Mr. Hodgson Lestified rat
the new technology was aimed move at enhancing the presses in their
own markets and that offset and gravore are still "quite separate
marketplaces” (Tr. 250-91). And Mr. Sullivan, an offset printer,
stated that while the M-3000 was desigoed to go afier some ol the
high end gravure market, some of the work which has been

P S ST
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traditionally done gravure would be unaffected by the M-3000, even
if il 15 successhal {Tr, 28506-08),

200.] 1(CX-1272-(3).

241, The following table of high volume publications which are
printed by the offset process fall within cornplainl counsel's and Dr.
Hilke's alleged relevant product markets, ie,, four-color prnt jobs
with  run lenyth of were than 13 million copies, o than 32 papes
and, in most ¢ases, not highly versioned (less than 4 fone-coior
versions) (Tier I) or four-color print jobs with a ran length of more
than 5 million copies, more than 16 pages and not highly versionad
{Tier IT) (Tr. 299).
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HIGH-VOLUME FREINT BUYEES
WHO USE QOFFIET PRINTIING
PRINT BUYER RUN LENGTH PA&GES SOTRCE
LIS
[ I 824 B0 120y [ 1To =5al-didi;
5 [L4E BX-IRR | Tr. 4627
[ 1] 1.1 95 BYX-IT
1.3 104 RX-51%
M1 1Lt ] EX-171
[ 1 i0.1 EH] RK-4946, BX-19%
[ 1] 9.1 48 R0, BT
[ ]Tr 28110014
(| 5-F25 ARAN [ ]Te 4544 4545
[36-puge "cor™)
El B30 A0-4R Andecs To, 55443545
@.ﬁ-pat:u "cme"j
[ 1] .o 16-28 RX-B-C, RX-E1
12.1 L WiCoig Tr. T76. 04
RY.134
[ 1] 474 I RX-323
Baom Tr, 22601-226: 1
[ 152 28 FoL-Z76-10, dara point
4201
[ L2t n B2
I T8 e [ ]1Te. 2933
1 5 48 RIC-HI-H, RX-20 (-0
Fdtt
[] Th 43 [ ]7Tr 4626
RX-3E]
L1 & 0 AX-HS
&l \a RX-207
33 1] X208
[ [ 1 7.1 . 2 RX-374

This table sugrests that newer offset technology may be making
some inroads into what was traditionaily viewed as the domain of

gravure,
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202, Nevertheless, after considering the record evidence relating
to new offset technology, Dr. Hilke concluded that it did not atfect
his opinion that a separate market for high volume gravore
pubiications existed (Tr. 6070-71) because new vlfset technology is
likely w diffnse into the marker slowly, so that any substantial
changes in the boundaries of the two markets are |ikely to be several
years away (Ir. 3260-611.

5. Gravure and Offset Prices

203, Dunnelley documents sugzgest that offser and gravure prices
are independent of each other.

204, [n adocement entitled "Maxwell Communications: Strategic
Considerations,” a Donnelley employee stated that the retiremaent of
a portion of Maxwell's 40 gravure presses could "Raise prices vn
gravare work™ mdependent of changes in versioning and offser
techoology (CX-43; see alse CX-47-A, C-Dj.

203, Dennelley prepared guarterly pricing reports for cach guarter

- Erom the [rat guarter of 1982 until the fourth goaster of 1989 (CX-10-

H; CX-a74-52). These reporrs were assernbled by almost 100 poople
and were uged to assess pricing tends and to prepare budgets (C3X-
88-F; CX-147-); Tr. 4595). They were discontinued in cacly 1990
in conjunction with decentralization of the priciag funclion (Tt 4394-
96, 6106-07).

206. Dr. Hilke analyzed these reports and found that for the 31
quaiters in which pravure and offset prices werc tracked, they moved
in oppasite direciions 48% of the time (CX-700-4A; Tr. 3192-93).

207 In B guarters {or 26% of the ime) the ahsolute difference
hetween the percentage price changes was over 1 () percent and im 19
quarters (or 01%) the absolote difference between the percentage
price changes was over 3% (CX-TOO-A; Tr. 3193-54).

208, CX-31, the price racking report for the fourth quarter of
1929, tracked pncing trends oo an annnal basiz,  Analysis of this
repoit reveals that the annualized sravure and offsst prices moved in
opposite directions in two years ouc of eight (1988 and 1989 and that
the difference in price movements exceeded five percent in avery
year except one {1986) (CX-700-D),

209, Dr. Hilke testificd that the pricing dat: in the quarterly
pricing reports may underscate the degree of pricing independence of
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high volume publication gravure printing because itinchides gravure
prices for low volume publication gravure printing (Tr. 3203).

210. Industry wilnesses testified that during the post-acquisition
periad, gravire and offset prices dropped, but not to rhe same degree.
For example, according to Mr. Hodgson, prices for gravuee held up
better than prices for oifset (Tr. 335-36; see alse Tr. 888-89, 1165-
66, 1909-10, 2040-41, 2454, 2616, 2630-32).

211. A record of divergent price movements and price changes of
different magnitudes for the gravure and offset processes, as shown
here, 15 inconsistent witly the claim that therc 15 a single averall
printing market {Tr. 3194-95). Furthermore, if offset were & close
substitute fov gravore, an increase in the refative price of gravure
should Iead to a decline in gravurc volume., CX-700 shows no such
result (CX-700; Tr. 3193-97, 3522-23).

6. Economics of Gravure for High Volurme Publication Printing
a. Breakeven

212, The "breakeven" or "crossover” point i3 the number of
caopies at which a particujar print job with given specifications 18
gqually costly to print using either the gravure or the offsel process
(Tr. 867-70, 924.26, 1567, 1929),

2(3. The breakeven point between gravure and offsel is
frequently expressed n terms of the nember of impressions {CX-250-
H}. The number of pages antd versioning, among other factors, can
affect when the breakeven point occurs (Tr. 1472, [485, 1458-90).

214. The relatively low fixed or up-front costs of offset and the
elatively low varlable costs of gravure imply that offset is generally
more cost-effective for shorter runs, while gravure is more cost-
effective for longer runs, If the mn length is too short, the long run
advantages of gravure will not counteract its higher fixed costs (1.
263, 574, 3a7-70, 1472, 1484, 1496, 1499, 1525, 1572, 1577-78,
1713, 1737, 1763, 1817, 2155, 2213, 2434, 25353, 2612, 2683, 2693,
2848, 2921, 3000-81). However, a five percent differential between
gravure and offset, abscnt quality considerations, is not reached until
a run length even greader than the breakeven point (Tr. 3152-54).

215. The hreakeven point is defermined by the specifications of
a particular job and the characteristics of the presses being comparad
{Tr. 1485; see generafly Tr. 3152-53). Movertheless, the general
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proposition that a breakeven pornt exists for most page coants and
page sizes is confirmed by cost smdics coniparing specific jobs on
specific gravure and offset presses and 18 reflected in CX-1225 and
documents found in the files of both Donneiley and Meredith/Burda
(see, ep.. CX-209: CX-250; CX-1204}.

b. Run Length

216, General industry consensus is that af a cettain volume (five
millign copies or more) gravure 1s less expensive than otfret (Tr, 136-
37,0912, 918 19, 1426, 142728, 2002, 2465 66, 4723-24, 4967,
3965-06; CX-120-2-69-A). Tor example, the former president of
Holladav-Tyler, an offser ondy printer whoe is now with Judd, also an
offset oniy printer, acknowledged thar:

From a emillion and a haif up o 5 million s a very grey area, and over that, I
think, pravure has the marker locked op.

(Tr. 2783).

217. The gravure advantage for long runs is reflected in print
buyers' decisions w swilch 1o that process as the run length of their
publicadons increased. The magazne Plain Truth was shifted from
offset to gravure by Dennelley when its circulation reached 4.5
million copies (Tr. 2630-52}, and Bloomingdale's Christmas catalog,
with a mn length of some 4 million copies and 26 pages. wag
switched from offset te gravare in 1989, with substantial savings (Tr.
2002-03, 2977-73).

218. [ 14Tr 916-18, 1523, 1551-53, 2012-38, 297328, 5968-74,
6208-12; see alse CX-]1446-B-C; CX-1452),

219, Sterling, Inc., prints a spring and Christmas catalog with
approximately 20624 puwes which is distriboted by both newspaper
insertion and the postal service (Tr, 932-33). Refore 1983, the
catalog had been printed using the offset process (Tr. 347). Tn 1982,
when the man length reachcd approximatcly six million copies,
Dronnelley suggested o Slerling that the catalog conld be printed
rnore economically osing the gravure process, and Stetling followed
Donnelley's recommiendation (Tr. 928, 947-48).
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e Page Count

220). Page count can also affect the relative costs of printing a job
nsing gravire of offser--for if the page count is ton small, a job isless
likely to take full advantage of pravure's lower cunmng costs (K-
207-C; CX-305-A, [

221, Generally, offset presses can print 32 pages, while gravure
presses print at least vwice a3 many; hence, an 8§ page, 2 mitlion copy
1ob rnning on a 64 page gravure press would require oaly 250,000
impresstons. Five hundred thousand impressions would be requined
on an offset press (see CX-300-B, CX-307-C).

222, Mr. Hodgson testified that the typical nffset prass used in the
Umited States can deliver a maximum of 32 pages, so these 5 some
redson [ Gie a paye count of over 32 o idemify the core of the high
volume publeation gravure printing market {see Tr, 349),

223, Dffset operates at a gost disadvantage compared to gravure
for print jobs with page counts and page sizes thit are sufficicndy
larype Lo require multiple press runs in offset when a single press run
would be sufficient in gravare (Tr. 251, 373, 2196, 2216, 2681-33,
2833-34,3092),

d Versioning

24, Versioning, which occurs when not all copies of a particular
issue of a magazing, catalog, or insert have identical printed content,
affects the relative costs of gravure and offset printing (Tr. 252-33).
Versioning may reguire major changes involyving the substmtion of
all plates (in offset) or cylinders (in gravure) {Tr. 254, 256-57, 3094,
3093). The costs of versioning are greater in gravure than in offset,
and the pravure disadvantage increases as the extent of versioning
increases. Becanse fonc-color versioning requires that at least four
gravure cylindexs or four offset plates be changed, the cost
disadvantage to gravare is greater for foar-coloy versioning than it is
fer Hack-only versioning {Tr. 253-54, 951-32, 3693).

223, 1f the number of vermsions is great encugh, even 4 high-
volume job with manv copies and a high pagc count may be printed
more economically using offsel rather than gravure (T 2449-30,
2486-98, 3101-02, 3127-28).



20 FEDERAL TRADE COMMISSION DECISIONS
Toitial Theciaicn [2ET.C

226. Run lenglh, page count and the exteni of versioning are not
the only factors which affect relative cost; mim size and capacity
commitraent also affect costs {Tr. 3098-99, 3103-04)

2. Industry Opinionr

227, Donnelley employees recognize the economies that favoer
gravure over offset for high volume publication printing: A
Nonnelley document written in September 1982 concludled that, at
run lengths above two and a half million, economics and customer
preference weighed heavily 1o favor of the gravure process (CX-11-
T, vV, Z-2: CX-17-Y, Z-1). Other Donnelley apalyses show
breakeven poinrs in the range of 1.6 miliion copies or less (see .2.,
CX-250-5; CX-291-C; CX-305-A; CXA306-A C; CX 571 KD,

228, A presentation to Donnelley's board of durectors in the fall
of 1988 stated. '

The choire of prinong process is pnmarily economic, with offset the process of
chrice for medinm [crgth jobs and jebs with mulbple versions, while in gravure,
we can offer our customers 2 wide varjety of sive on the sxme prindng press as well
a5 the advantawe of lewsr cust un Jonzer s,

(CX-1072-D%
229, A seanar presentation by a Deopelley emploves (634,
see Tr. 1089-90% stated:

Printng Procesz Comparison

Feantre CHfsct Gravurc
Economcs Sherter nuns Longer mns
fewer pages ONHE pages
Warsioning Less costly More costly
S T
{CX-034-Y)

230. A letter to 4 potential Doennelley customer in March 1988
atared:

Offeet presses are sinaller than gravure pressas, They cost less be purchasze, o
operite, and b0 makeready. Adso, the pinting sucface (plates) are considerahly lass
expenzive.
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Simply put, the fixced costs are quite 4 bit [owwer than gravure but the unning costs
o press) ane considerably higher. Therefore, the "short” runs, offset is less
expensive. For "long mns”, gravare is fess expensive. The longer mns "spreqd cot”
the higher pruvure fixed costs.

The "break sven'”™ guantity hetwesn weh offset and gravore iz not & constef since
a large number of pages and lower quantity may egoate b a fewer nunidwer of pages
and tagge quantity. Por exampde, 3mom copies of an eight page may b most
sconamically pronted web offset, whersas 24 pages ar a 3mro count may be best’
produced gravore,

(CX-297-C).

231, In making investmenlt decisions, printers often examine the
average type of work they do. A concept sometimes used is a "model
Job." Yaricus docriments refer to this concept and show that offset
equipment is osually expected 0 do jobs with short run lengths (Tr.
JL62-68; see, e.g., CX-53406; UX-547).

232, Donnelley's training metnual contains a chart which shaws
gravure oughly 30% cheaper than offset af Tua lengihs of 3 milliom
and 10 million (CX-633-W) Offsers "inability to comperne with
gravure at higher counts” was specifically noted by Donnelley
marketing personnel (CX-589-Ch,

233. Third-party documnents and testimony alse confirm hal
offset’s ability to compete with gravure is limited for high volume
waork (CX-900-X-2 13

234, Swmnarizing the offects of run length, page count and
versioning, several third-party printers tesified thac high volume
publication printing is the natural domain of pravare:

Q. What if we did qualily and say For runs of over 10 gullhion copies, avar 32
pages with four or less color vorsions, do offset und pruvere compete for these
joba?

A Mo

€3, Arethese clearly gravure jubs?

A, Yes,

(11, 2397).

++« ['would say a run of four or five million withowt a version is prety much a very
good one for roto.

(Tr. 2214),

0. Do you view any gravule compaties as campeticors?
A, Mot genemally,
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(2. Anc why is that?
A, Well, Esee them ag different processes. It's & nember of reasons. Generally,
T e graviure as very long o, high page count, [ow versioaing,

{Tr. 2642-82).

Welt, 10 mzllion and page counts of 32 or more, typically, in my experience, today,
yesterday, tomomaw, Is going to be done gravire.

(Ir 2612
235. Other print customers concloded thar gravire and offset do
not compete for long cun jebs (Tr, 713, 1361-63, 1403, 1737).

%. Analysis of High Voluine Publicalions
Produced by Gravore and Offser Priokers

236, CX-11587 is an eahibit propared by Dr. Hilke using
information obtained [rom 29 gravure and offsel printers which
analyzes, for 1990, their four-coler print jobs with over 5 millicn
copics and with & or mere pages.

237. Dr. Iilke concluded from this document that the prodoct
market and the core of that market are substandal: 321 and 252
billion pages printed per year in those markets (Tr. 3098-99, 310(-05;
CX-1167-C, C-1} {complaint counsel's largest product market
consists of four-coler gravore ponting jobs with at least 5 mllion
copies, at Ieast 16 pames and less than 4 four-color versions (Tr.
200708, 3419-20, 6149-30); the "core” of this market consists of
four-color gravure jobs with at least 10 million copies, more than 32
papes and lgss than 4 four-color versions {Tr. 2997, 3097)).

238, Dr. Hilke's analysis, which uses number of copies, number
of pages and number of versions to identify the relevaat product
market, confirms that these factors are highly predictive of which
Jotrs will be done gravurs and which offset (CX-1167).

239, In the wider alleged prodoact marker, more thang filly
custorners had jobs punted by third-party pravare printecs in 1990
{CX-1167-I, Ky counting Donnclley and Meredith/Burda, the
number of high volume publication gravure prinling cuslomers was
well in excess of fifty. There were approximately three dozen
gravure customers in the so-called "core” markst {RX-665) (however,
see F 363
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244, CX-1167 demonstrates that a substantial amount of high
volume publication printing was done by the gravure process and that
the propertion incrcased ¢ven further as the number of copies in the
job inereased. Fur example, for jubs of wore thao 32 pages which are
not highly versioned, approximately #8.6% of the volume in johs
over 3 million copies, 93.9% of the volume in jobs aver 7.5 million,
and 95.7% of the volume in jobs over ) million copies werc dune
[TAVUTE:

CRAVURE AND OFFSET PFORTION OF LOW VERSTOWNED IGHES OVER 32 FAGES

Giravure O Tt
Number of Cooies Billivms vl Payes Percentase Prrcenmes
5 million plua 460 BE g% 11.4%
7.5 million plus 318 T O30% 6.1%
10 mifliva plus 64 95 7% 4.3,
13,5 million phus 203 07 A% 2.4%

(CX-1167-C).

241 The proportion of high volume publication printing being
done gravure remained higher than offset even if the number of pages
per copy was reduced or if the number of versions ways increased.
For example, 77.4% of jobs with {0 million copies or mare werg
done gravure even 1f the page criterion is relaxed to 16 papes and no
restriction is placed on the number of vevsions (CX-1167-C-1}
Adding the versioning restriction alonz (less than 4 four-color
vergions) mereases the gravure propartion from 77 4% to 86.6% (fd.).
Adding the page count criterion (more than 32 pages) alone results
in 93.8% of the work being dons gravure (CX-1167).

2472 Althouph CX-1167 does not include alf gravure or offset
jobs above 5 million copies and 16 pages or more, the figures shown
in the exhibit present a reliable picture of publication. printing
miseting these charasterisiics that accords with record testimony and
documents (Tr. 6118; CH-1167-I3). For example, market share
statistics derived from the data in CX-1167 correspond clasely to the
market share statistcs based on capacity (CX-1167-D: Tr. 3100,
3326)(F 378, 379).

243. Despite what appears to be convincing evidence that print
customers prefer gravure over offset for high volume jobs, Dr
Hausman, emphasizing offset's share of such jobs (over 11% for un
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lzngths exceeding 5 millon copies), testified that hese processes do
compete meaningfully for such jobs (Tr. 3385-87). For the reasons
given in my conclusions of law, 1 reject his opinion.

244, Other evidence of gravure’s advantage over offset is found
in unalyses by or for Donnelley of gravure and offset costs which
revesl that heyond 2 few million copies, gravure is less costly than
offset when the page count 1¢ high and there are relafively few
versions. For example, a 1988 stady cottled "Gravure
Competitiveness and Title Improvement™ by the Bosten Consulting
Group (BCG) which compared the cests of printng a catalog on
offset and gravure prosses (CX250) was analyzed by Dy, Hilke whe
concluded that for a 16-page catalog the breakeven point occurs
somewhere between 6 and 7 million copies, and ar 10 million copies
the offset cost disadvanlage is 2.2%, rising to 17.6% at 20 million
copres and 21% at 30 million copics (CX-1164-D; Tr. 3146-31).

245. For a 48-page catalog, the breakeven potnt occurs at 2
millinn copies (CX-1164-C). The offset cost disadvantage rises to
16.1% at 5 million copies, 22% at 10 million copies and 24.9% at 20
million copies (CX-1164-C).

246. Dxr. Hilke compiled CX-1433, which modified the
agsomption in CX-1 164 about the replacement of offset plates from
every 700,000 impressions to every 2 million impressions. He
revised CX-1164 farther by assuming, in accord with X -316, that
sulvent recovery would penerate revenus equal to 25% of gravure ink
cost. For a 16-page caralog Dr. Hilke found that the breakeven point
would occur between 5 and 6 mitlion copies. The oflser cost
disadvantage would be 13.8% at 10 million copies and 22.6% at 20
million copies (CX-1433-B). For 2 48-page catalog, the breakeven
point would be reached between 1 and 2 miilion copies. The offser
cost disadvantage wonld be 21.6% at 5 million copies, 26.5% at 10
million copies and 30.0% at 20 million copics {CX-1433-A).

247. Dr. Hilkz also analyzed, in CX-1163, a Donnebey
eomparison of gravore and offsst presses in 1989 (CX-209). He
caloulited that for a 48-page catalog whese papre dimensions weare
thosc of the Penney big book, the breakeven point between a 935-inch
pravure press and a Flarris M-1000BE offset press would occur
between 1 and 2 milhion copies (CX-1163-C). Using the same
methodology as in CX-1 164, the affset cost disadvantage was 27.4%
at 5 million copies, 33.9% at 10 miliion copies and 37.1% at 20
million copies (CX-1163-C).
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248. D¢, Hilke alse found, in & comparison between state-of-the-
art three-meter gravure aud anticipated otfset presses such as the M-
3000, that gravure would continue to enjoy over a five percent cost
advantage (see CX-1432; Tr. 0080-56, 6054).

249, A March 1992 mamo by a Doanelley employee compared
the eost of printing wsing either the M-3000 offset press or a 94-inch
aravure press {CX-1225). The memo included a cost comparison
based on ponting 13 million copies of & 48 page form for the [ ]
catalog and a similar cost comparison for the [ ] catalog. The [ ]
comparison showed a cost advantage for the Sd-inch gravore press of
$2.11 per thousand 48-page forms, or 8.9% (CX-1225-G).

250, According to a Doonelley analysis in September 1980,
prnling TY Guide usiny 4 combination of gravure and offset would
be 20% less costly than using offset only (CX-1204-A; Tr. 3856-38.
See also Tr. 1696-97).

251. The testimony of industry members and documents
presented by compizint connsel suppert Dr. Hilke's opinion that
gravirre has a cost advantapge over offset for hish volume, low version
jobs.

252, Webworks, an all-offset printer, produces hiphly versioned
jobs with 8 to 12 pages (Tr. 2830-32). It does not compete for high
count tagazines because, in the opinion of Mr. Pope, such work is
¢learly gravuare in mature (Tr. 2834),

253. The CEO of 8t. Ives, another all-oftset printer, testified that:

Well, 10 million and page counts of 32 or more typically, in y expedence,
today, yesterday, tomorrow, is going to be done gravure.

(Tr. 2612).

254. After purchasing the Star magazine. which had previously
been printed offset, the publisher of the National Enguirer realized a
$14 million saving by switching the printing of the Star from offset
to gravure and printing both the Star and the National Enguirer in a
single print mn on the same gravure presses (1. 47(4-03).

235. Bloomingdals's realized significant savings by switching its
Christmas catalog with over 100 pages and 4 million copies from
offset to gravuaee (Tr. 2003, 2927-25).

256, Mr. Habeck of K-Mart testified that gravure would be the
less costly method of prinotng a continnous ren of ten million copies
with no versions (Tr. 4190, 4223).
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257, Dr. Hilke preseated a graph (CX-1190) based on
comparisons of offset and gravure prices prescoted by two witnesses
in thiz proceeding, Ian Deatsch of Sterling and Charles Wells of
Cuacrent (see CX-764; CX-1177), which shows an otfset price
disadvantage exceeding 20% for long run jobs for both customers
(CX-1177-A; CX-1190-A). .

258 Dr. Hilke also prepared a study wihich shows thar the offset
bid disadvantage was 262% for the [ ] (|, a two-color publication
af approximately 22 mitlion copiss and senerally 20 pages (CX-
1411; Tr. 1564).

254, Mr. Charies Allen, the publishing director for the American
Association of Retired Persons, testified that to peint the 38 page
pravare portion of Modern Maturity, 2 magazine with a circulation
of 22 4 million, nsing the nffset process would cost at least 5% oiore
than gravere (Tr. 1563-04, 1568, 1621) and Mr. Angstrom of 5t. Ives
claimed that at sufficiently long run lengths the cost spread hetween
gravure and uffset becumes oo preat for offset to take away sales
from gravire evett if gravure prices rose by 5% (Tr. 2603-04).

260, Sears” smaller catalops and specialty catalogs have a page
count rarging from 48 to 200 and a ran length moging from 1 0 9
miilion. The specizlty calalogs were bid out anmially and gravure
wor al! of the bids (Tr. 1768-70).

261, The Penney catalog division's smallest jobs are in its markat
support program, Each market suppert catalog ranges from 200,000
to 1.3 millioa copigs and contains 16 10 48 pages with no versions.
Penney finds that gravure generally wins the larger jobs in this range,
snch a5 the Tans over 650,000 copies (Tr, 564, 570-72},

262, 1had the largest high volume, low vession offset program
in 1990, acenunting for approximarely 30% of high volume offset
work supplied by third-parties {CX-1446-5 }; however, because of the
large potential savings from switching to gravure in hizh volume
work (RX-308), [ ] is engaged in an extensive gravure testing
program for (s lang-mmn, ntgh page-count catalogs (Tr. 2012-26).

263. Ope of [ ] offset printers, Giraphic Anis Center, suggested
that its big book would be more appropaately printed gravure (Ir.
2023.26). Others in the industry believe [ | could have been realizing
significant savings by nsing gravure (Tr. 916, 202520 [ 1 (CX-
1446-C; CX-1452-B: Tr. 3969-72).

264, Dr, Hilke presented graphs (CX-1438; CX-1430) that depict
Lhe olfset bid disadvantape for the bigher run Iengths of [ ] work.
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According to them, between 3 and 10 millios copies, the offset bid
disadvantage ranged from less than 1% to vver 13%. Bevond 11
million copies, the offset cost disadvantage ranged from 10 10 22%
{CX-1348-C). The buyer for[ 1 estified that the gravure prices she
received were generally lower than the offset prices (Tr. 2029,

265. Donnelley and third-party dita, consistent with Dr. Hilke's
testimony, show that the average run length for offsct is much shorter
than far gravure (CX-1108-A; see CX-1187-A; CX-884-A, C, T, CX-
883-A; CX.B86-B; CX-BR7-C; CX-B88-G, [-K; RX-146-£-22, 223,
CX-128-7-62; CX-937-A; CX-931-A, B; Tr. 3166-68, 2023, 2558).

266. According to the 1993 World Almanac, the magazines with
the largest circulations are Modern Maturity, the NETAAARP
Bulletin, Reader’s Digest, TV Guide, National Ceographic and Better
Homes & Gardens (CX-769-B). Lach of these publications has a
circalation in excess of eieht million copies (CX-769-B), and each
uses the gravore process (Lr. 1494-95 1564-65, 1368-70, 1633,
1660-61, 5441-42; CX-279, CX-902-Z-8-9, Z-37-381 Z-43).

267, The Spring 1989 issue of Gravure magazine reported that 10
of the 25 leading consumer magazines had circulations of 3 million
copies or more, and that all T0 were reported as using the gravure
process, Five other publications contained on the list (Guideposts,
National Eoquirer, Redbook, Playboy and Cosmopolitan) are
identified as nsing the gravure process. Since 1989, at least one
publication on the Lst (the Star magazine} that was previously done
offsct is now done gravure (F 254). All of these publications have
circulations of thoee million copics or more (CX-933-H).

268, Donnelley criticizes Dr. Hilke's cost analyses because they
are based on unwurranted alterations of Donnelley studies; however,
they appear to be accurate restatements of Donnelley's own cost
comparisons around the time of the acquisition; furthermore, they are
simply one bit of evidence which, along with nther record facts, is
consistent with the claim that, gravure costs for long run print jobs
are lower than offset costs {F 249-67).

269, According to Donnelley, complaint counsel's price
comparisons are priman by anecdotal and do not establish divergent
trends for offset and gravare (RPF 150). This is ineorrect; Dr. Hilke's
analysis of mne vears of quarterly procing data cempiled by
Donnelley provides solid evidence that gravure and offset prices are
independent of each other {F 203-04).
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2790, To counter complaint counsel's price and cost comparisons,
Dr. Hangman prepared bid comparisons from five print buyers and
regression analyses of those bids (RPF 152-66).

271. [ agree with complaint counsel that these comparisons dao aot
seriously undermine thewr analyses because they are based, not on
actual, but on hypothetical, constructed, bids (complaint counsel's
reply, o A-29t and becanse, as D, Hilke testified:

What { did was [ tried to go bacic and Inok at RX-665, which was the listing of
work 1ot core of the market which [have identified, and compara that to the
wink winch is included in the bid data thar Frofessor Havsman has nged. Wi
I found was that the bid daga et Professor Hausman used is just about a clezn
imiss with respect to the core of the market as T have datiged i, retger than
getng informatise from customers thae were o the eore,

(Tr. 3999) (see also Tr. 6306}, Finally, any conclusion ahout other
customers which might be drawn from this analysis, even if there
werg o problem with the underlying data, wounld be questionable
because the sample was not randomly chosen (Tr. 5776=77).

272, | concede that the priniers whose jobs were summarized in
CX-1167 were not chosen randemly; however, the sample is much
larger and [ am confident, from the ample corroborating cvidence
presented by complaint counsel, that this analysis can be relied upon.

8. The Five Fercent Test

273, Several print customers testified that ey would ool or
might not switch from gravure to offset if the price of all gravere
printing services was raised by tive percent, and some stated that
there is at least a five parcent differential between graviwe and offset
prices for work that is aow done gravure for them (Tr. 619-20, 743,
819, 847, 948, 1067, T104-03, 1114, 1181-83, 1335-36, 1696-97,
1932). A representative from Penney even claimed that it would not
switch its full line retarl program from gravure to offset if the relative
price trom all gravare printers were to rise by 15% (Tr. 699-700).



ER DONNELLEY & 50MN3 CO.ET AL, 20
36 Initia] Precision
9. TIndustry Becognition

w. Donnelley and Meredith/Burda

274. Donpelley assessments of its polential acquisition of
Meredith/Burda and of other possible acquisitions compured market
sharez bazed on a gravare-only market {CX-40-D; CX-41-#-11; CX-
1536-E; CX-267-I, CX-268, CX-994-G; CH-47-C; CK-282}.

273, Many other documents written by Donnelley employzes
assume the existence of 3 separate market for gravure printing (CX-
93-N; CX-05-M; CX-96-J-K; CX-189; CX-603-B, L; TX-537-1; CX-
107-Z-406-47, CX-158-N, 7Z-12-13, Z-10; CH-48-0; CX-141-Z-43-A;
CH-98-7-147; CX-189; CX.-2od; CX-26T-F, G; OX-268; CX-209-F,
G, CE-270-1; CX-273; CX-272; CX-276, CX-141-Z-73; CX-279;
CX-282-A-B, CX-350-N, CX-520-C, CX-539; CX-557-T; CX-360-
I

276. Donnelley's hzad of corporate development, Jeffrey
Anderson, testifiad that he had never seen market share stabistics
aggregated to include gravure and offset capacity together (CX-135-
Z-6%9),

277 Meredith/Burda documents also reveal that its employees
often assumed the existence of a separate gravure moarket (vee C3C-51-
g, Z2-7, Z-29, Z-55; CX-52-E-G, H; CX-533-I.

278, Donnelley documents relating ko capacity eXpansions also
assumed 3 separate gravure market (see, e.g., CX-11-2-77; CX-21-0-
R; CX-26-T; CX-63-C-D, ¥-W, CX-%-B, G-K).

2792, Dther Donnelley documents and testimony suggest that its
employees and consnltants considerad eravure and offset separately
in making business decisions or recommendations (compare CX-205-
Z-113 with CX-265-D; CX-277; CX-112-2-253-26; CX-1003-Z-13;
CX-702-B; CX-51-T; CX-37-G-1; CX-39-M; CX-77-F-G; CX-90-E,
G, H; CX-158-T, Z2-37-38; CX-213-E-G; CX-548; CX-557-B; CX-
394-E; CX-5396-D; CX-597-2-10; CX-873-A, Tr. 4028-29; see CX-
264).

b. Exeess Capacity
280. Firms have made major investments in gravure printing

capability even when there has been excess oftset capacity. For
exampie, at the time that Donnelley's gravure press expansion in
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Reno was being considered In November 1989, there was excess
capacity in the offset presses at that facility but very little excess
gravure capacity (CX-21%; Tr. 3231, In fact, onc of the stared
objectives of the Bene pravure press plan was o "Timit off-Inading of
sravure work to offset presses” (CX-21-2-35).

281, In the yewrs since the acquisition, there has been
substantially greater excess capacity n the offser presses ar Reno
compared m the gravire presses (CX-1070-A-C; CX-1078-5, 7-1;
Tr. 3233-34). At the same time, there was ¢xcess capacily in other
Doonelley West Coast offset facilities {see CX-285-B, G).

282. In 1989, there was a shortage of available capacity at each
of the threz largest United States gravure printers: . Donnelley,
Mercdrth/Burda and Maxwell (now Quebecor) (Tr. 308-09, 1115-17;
see also CH-1244-A; Tr. 4071-72). One customer who reguested
scheduling ar Donneiley's Reno facility in 1989 was informed that
Reno was "too Full " {CX-91-X). Brown also wus "filled to the bnm"”
at its Franklin, Kentucky gravure facility during 1989 (Tr. 2525-26).
Tliroughent this same perfod, there was substantial excess web offset
capacity in the marketplace (Tr. 306, 2796, 4788-89; scoord, (X214,
CX-557-B; CX-5¥7-8B; CX-604-; Tr. 4325},

283. Quad, 2 gravure and offset printer, had excess capacity io its
offset facilities at the time it entered the gravure business (Tr. 22607-
6%), and Maxwell had excess capacity in offser at the time it investad
n new gravire presses (Tr. 306).

284, In recent years, there bas been substantially greater excess
cupacity in olfset as comparcd Lo gravure (CX-113-Z-28; CX-286-B,
CX-2R7-E; CX-543-A; Tr. 306, 350, 889, 13510, 2435, 2032), and
many offset facilities are being shut down due to lack of business (see
CX-1102).

285, Since a printer with idle capacity in gravure or offset would
most likely increase output oa the unused assets rather than invest in
the other process, investnent i gravure at a fime of excess oifsat
capacity indicates, that these processes cocupy separate markets (Tr.
3232-34).

€. Recognifion of a Separate (Hfzet Market
286 Domnelley's compurations of offset marker shares, offeer

capacity esttmates and the growth potential of offset were done
within the context of 2 heatset web offset marketplace or "web otfzet
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market" only (see, e.g., CH-158-5, Z-12-16, Z-37-410;, CX-190-F;
CX-261-1-); CX-265-D; CX-206-A; CX-207-F; CX-2TA; CX-273-
B; CX-2¥3-A-B; CX-206; CX483.Z-7T: CX-337-N-(Q; CX-347-A;
CX-552-A-B; CX-560-C-E; CX-594-Z-6; CX-508-2-4; CX-652-1).

287. For example, as far back as 1984 Donnelley referred to the
"high quality web offset catalog market” in proposing an offset
expansion at its Chicago facthey (CX-927-T7), but no mention was
made of competition with gravure.

288. When Donnpelley consaucied a new offset facility in
Dranville, Eentucky, in the early 198(s, that plant was geared
specifically for competing in the web offset catalog and publications
markeat {Tr. 2606-07).

283 Tn 1990-%1, Donnelley launched a new offsel plant in
Daytons, Florida {UX-993-M).  Documnents relating te that new
Eaeility refer to competing offset plants in Georgia (see e g., CX-537-
N; CX-1091-E), but not 1o competing gravure plants even theugh
Ringier operates one in Georgia (CX-507-8). Horst Fleck. division
director at Donnelley's all-pravure facility in Lynehburg, testified in
his depesition that the decision o construct & new offset plant in
Daylona would necessarily be based on the demand for offset
printing, without regard to the supply and demand for gravure
printing at Lynchbury (see CX-120-£-76-T7-A).

29{). Separate share calculations are madez in Donnelley
documents assessing the "offset catalog market” (see, e.g., CX-556-
Ay and the "web offset market” (see, e.g., CX-500-C-E), agdin
without refgrence to gravire competition.

291. In recommending the purchase of new web offset presses for
its Des Moines plant, Meredith/Burda officials in 1988 also used the
term “web olfset market” (CX-296).

d. Otiter Gravure Printers

292, Other pravure printers made the same assumption 25
Donneiley and Meredith/Burda--that there are separate gravure and
offset markets for certain print jobs.

293. Tha management of (uebecor, the second largest grivure
printer, views gravire and offset as separate markets (Tr. 303-05,
2607-08; CX-292) and the president of Ringier America testifiad that
in hiz opivicn they an: two separate markets (Tr, 1472, 1459].
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294 Officials of other gravore printers came to the same
conclusion:

Chead Graphics: (Tr. 235749 2460
Arcata Graphics: (CX-I1a0)
Brown Printing: (Tr. 2522, 2563-63)

285, Mr. Hodgson, who has 47 years of experience in the printing
industry, testified that in his opinion gravure and offset were scparate
etarkets (Tr. 290, 306, 341).

294, Gravure printers belong 1o a separate tmde association, the
Gravure Association of America, or GAA, an organization devotcd
exclusively to gravieee printing. The association holds annual
canventions al which papers are presented rthat discuss gravure
printing technology (Tr. 132-33; see CX-766; CX-1304). GAA also
prints Gravure magazine (CX-933; Tr. 1644). Offsct printing is
represenled by a separate irade associalion, the Printing Indostries af
America, ar PIA (Tr. 133).

e. Offset Printers

2971 J(CX-968-A)

298. Cenmiry Graphics, another offset-only printer, withdrew
from the bidding process for Caldor's insert program eonce it
understoed that the economics of Caldor's 12 to 14 million run no
lenger made oiffset an economcally feasible option (gge Tr, 1163-64)
[ T{CX-T153).

209 { T{see CX-1168-A-E).

300, Sulltvan Graphics ("Sullivan”), a printer with only heatset
offset and flexography presses, referred [ ] (CX-1169-F; 'I'r. 4722-
23). However, when assessing its market share in beatset offset
inseris, Sullivan excluded gravare printing from the calculation (CX-
1169-C; Tr. 4724). '

301, In representations made 1n its most recent SEC filing (CX-
1306}, Sullivan refomred o competiion with coldset offset for its
lexography business (CX-1306-E; Tr. 4731) but did not mention any
compettion with gravore for its heatset offser bosiness (CX-1306-F-
G; Tr. 4730-33).
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302, Other oftset printers who testfied at trial ackoowledged the
existence of a high volume publication gravure marketplacs {see Tr.
2003, 2627, 2660-70, 2682-83, 27&3, 2333,

303, Ringier views its Phoenix web offset facility as competing
penerally in the same market a5 other West Coast offset printers, and
not for longer ron gravure work (Tr. 1500}

Jd. Wayne E. Angstrom, Chief Executive Officer of St Tves'
United States operations, including an offset plant located i
Hollywood, Florida, testified:

I am not a grzvuse printer. I'mea web offsec printoe. T have 32.049e presscs.
Foannor oompels apaingl 4 SEvurs orinter,

(Tr. 2603). Mr. Angstrom also concluded that if the price of all high
volume gravure printing wens to rise by five percant, 5t [ves would
not expect (o gain volurme as a result because the cost spraad between
the two processes 15 already too grear (Tr. 2004 s2¢ afsa Tr. 22235,
2861).

305, Georg Decker of Riverside County Publishuing Company, a
Los Angeles area offset printer, testified that he wowld not expect to
gain wark if gravure printers on the West Coast taised prices by five
percent (Tr, 2223).

306. When asked whether or not gravare and offset printing
competed across the entire specttum of printing jobs, Mr. Pope of
Wehworks responded:

Na, we dont. We hgve vur marketplace and they have their marketplace.
We don't mon Intr graseane vary mouch ar all, W have rare aceount that we have
been asked o Qe against as far as gravaes that I know of, aod we don't
effectively compets there so I would say oo, We have our madecplace, they
have theirs. We both do pood.

(Tr. 2%32).
307, Other offset printers testificd that they do not moniter
gravure prices (Tr. 2318, 2954, 4653, 4743-44).

10. Gravure and Offret Equipment Supphers
308, When Heidelberg-Harmis, [ ] (CX-1272-C5 T 4433-35).

309, Kobert Brown, President of Heicelberg-Harris, was asked at
hig Januury 1993 deposition to list competitors for his N-2000 model
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offset press. He listed only other nffsat press manufacmrers, and no
gravure press manufacturers (Tr 4399-4400),

310, Mitsubisht {ancther offsct press manofacturer) does not
cutstder gravure pross manufaciurens o be its primary competitnrs
(Tr. 2044).

11. Buvers' Prefercaces

311. Some print buyers have expressed a distinet preference for
the gravime provess {see CX-21-0; CX-104-Z-52: CX-109-Z-78; CX-
116-Y; CX-118-2-85), and it is generally recognized thal ey
usually do not switch hetween processes for a particular printing
program (Tre, 2223242648 2597 2954), A: Howard Sullivan, the
forrner President of Holladay-Tyler Company, expressed it, "when
o has e inentality of going gravare, Ilhiok (hey preuty muoch slay
thera" (Tr, 2797).

312, At Donneliev's Rena plant, a facility with both offset and
gravure cguipment, ni ¢ustomer switched away from the gravure
process Lo offsel during the leoure of Gary Nesemeier, who served as
its customer serviee group manager (CX-117-2-6, Z-9-A).

313, Horst Fleck has been in charge of the former Meredith/Burda
cravure facility in Lynchburg since 1987 (CX-120-Z-48) and has
worked at the facility since 1973 (CX-120-Z-44), The longest mn
length job he could recal ever having lost to offset had a mun length
of 2.2 million {CX-120-Z-68-60-A),

314. Penney's James Sackett referred to the existence of a "high-
quality rotogravore marketplace” (Tr. 675; CX-755-B). In his trial
testimony, Mr. Sackett explained: '

We have a 84 billion huginess which is eptiraly dependent upon the supply of
FOHCOCAVUINS Sapacity.

{Tr. 618}

313, Other customers have switched away from olfset to gravure,
in some cases based on the recommendations of the gravure prinfer
(522, ez, Tr. 2050-52, 200203, 4704-07, 4861-62; CX-140-Z-80-81;
CX-303-B). Donnelley's training manual suggests one reason for
such swilching: as the customer grows and requires more copies, the
more likely the prnt program will be a good candidate for gravuee
(CX-633-Z-8; accord, CX-5&0-1).
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316. A December 1989 Donnelley dncuiment discussing the "web
offset insert market” stated:

Cifsct allews us to penetrate groadng aceonnks that are nof yet ready for gravure.
Olfset accounes are aagily convarted o gravime as ey oo,

(CX-560-D).

317. In some instances, the customer has agreed, by contract, to
Pay a "stand-by charge” to rescrve gravure capacity (see Tr. 1778-79,
1782, CX-102-2-168; CX-104-7-53-55; CX-106-£-181; CX-109-Z-
124; CX-671-P-Q; CK-0)2-2-36-42; CX-993-V}). Two exarmples of
such costopeers are Sears (Tr. 1773-79, 1782} and Meredith
Corporation, the parent company of the aequired firm (CX-902-Z-36-
42),

313, Mr. Hodgson testified that customers desifng gravurc
priolivg on a conliouous basis tend to teserve Lhal capacily in
aidvance through long-term contracts. This is generally not the case
in offset {Tr. 330-41; se¢ afse Tr. 1500

319, When faced with a shortage of gravure capacity to perform
all scheduled work, Maxwell was unable to convince its gravure
customers o kave the work done on its offset presses which did have
aviilable capacity; instead, the company was forced to arrange for the
work to be done by other gravure printers (Tr. 308-G9),

320, When Standard Gravure's gravure plant was shut down due
to a fire, its customers” work was shifted to other gravare printers, not
offzet printers {I'r. 310-12).

321. Once the acquisition was announced, many customers that
had relied on Dormelley and Meredith/Rurda as suppliers of gravure
printing services sought tw qualify another gravure printer as a second
source, rather than considering an offset prnter for the same work
(ee, e.g.. CX-153-C; CX-138-W; CX-601-B).

12. Conclusion

322, Donnelley's pretrial brief states that offset and gravure
compete "across the board” for all types of printing work and that
“offset is a viable substitute for gravuee for virtually all jobs." Many
knowledgeable industry witnesses disazree with these conclusions
(Tr. 625-26, %01, 1523, 1171-71, 1801-02, 1950, 2662-64).




06 FEDERATL TRADE COMBMISSION DECISIGHS
Inidial Pesision [HIFT.C

« o Inall honssty, T esad this st aight and it just seerned edigulous o me.
And [ called 4 fend of mine in the prigting indusiry and said, you won' believe
this.

. Tjust read the table of comtents o fhis friend of mene gnd Fe laoehed. Von
know, are they kidding? Are you guys af Dennelley Kidding when you say there
ismreally 3 market? Because there is, folks. | . the one mecuriny theme they had
Wit there was o 1ol markel and that's Adicolows, T priot moto market and [ can'
gay It any morc emnphatically.

.. . that's idiculows . . . absolutely odiculows. Why would Donoclley waat o
buy o g=avare plant in the first place?

(Yan Deutsch of Sierling (Tr. 963, 965)).

. offset and gravure compete in cortain arcas, and thers are certain areas that
¥our exnectation is that offset would be the predominant process. There are aiher
areas wheres voil wonld expect pravure ta be the predominant pracess.

{Edward Nytko of Eingier (Tr. 1523},

- - uffset i ofZset and gravure is gravure, The requbrements of the processes
are differsnt, and the econapuics of the processes are different,

(Ed Coleman of Sears (Tr. 18(2)).

323 The testimony of these and other witnesses is supported by
extensive pricz and cost analyses of the economics of offset vs.
gravure printing and by the actions of printers and print buyers which
retlect the real differences between these processes when high
vplume publication pripting is tnvolved.

324, Thus, I agree with complaint counsel and their expert
witncsses that the relevant product raarket o this case is high velume
publication gravure printing, however, I rgject the claim that
Donnelley's introduction of RX-497 conceded the existence of this
market (CPF 1166), for it was offered on cross-examination only as
an iMustration of the witness' testimony on dircet (T 2811).

G. The Relevant Geagraphic Market
1. The United States
325, The partics agree that the United States is a relevant

geographic market within which the effects of the acquisiion may be
measured (CPF 1173; RPF 2317,
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326, Becaunse of shipping costs, dutfes, and time constraints,
Huropean printers cannot service prinl customers in the United States
(Tr. 314-15, 1474, 2395, 3275, 378-80; CX-604-(G), and imports from
Canada gnd Mexico accountad for Jess than (0.3% of the wtal product
printed within the United States in 1991 (compare RX-4-N with RX-
4-L). Thus, the geopraphic market for lugh volume publication
printing s no larger than the United States (Tr. 2998).

2. The Western States

J27. Therc are three gravure Cacilities in the Wesiern United
States (those states separated from the rest of the countey by the
Rocky Mountaing) {Te, 3282-83). These facilities are located at
Reno, Nevada and Casa Grande, Arizona (both owned by Donneliey)
and San Jose, California (owned by Quebecor) (Tr. 3282-83).

3328, Indestry participanis recogmize that this simation puis
Midwestern and Southwest printers ai a competitive disadvantage for
some prinl jobs. A Donpelley presentation arguing the nesd for
expansion of Rene's gravure capacity stated:

We have an unusual competitive situation in the West since the region is
insulated by distance and [the Rocky] Monotaing feom the rst of the couniry.
Freight froet the Midwest or Southwest pus those printers aF a competitive
disadvaniage. Within the West, there 4 only tvo gravies insett printers, ourselves
i Renw and MemmlilyBuorda in Casa Crande, Arizoua (near Phosoix),

(CX-21-G).

329, Dr, Hilke conceded that dats is lacking for a precise
shipment analysts of a possible Western market, such as the Elzinga-
Hogarry test (Tr. 3304, 3307, a130). He was therefore forced to rety
on anecdotal evidence of costomer preference For having their
gravure jobs printed on the West Coast.

330. There is no doulxt thai the Meredjth/Burda acguisition was
viewed as a competitive plas for Donnelley on the West Coast, as a
BCG document suggested:

West coast pricing: Because of the Burda acguizidon, only RRD will have 2
wiost GUASt presence among major printers. An analysis will be done to dotermine
hiaw BRD should price to capnre the value that cther prnters ¢annot mateh in
distribietion sconomies on the west const.

{CX-132-Dj {see also CX-156-B).
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331. Certain customers such as Target Stores, which uses
newspaper inserls, are parlioularly concerned aboul tmely printing
(Tr. 1084, 1115, 1138). Use of West Coast gravure facilities for
inserts satisties this need {Tr. 1109).

332. Nevertheless, the print buyer for Target Stores-- specifically
identified by Dr, Hilke as a likely target for price discnimination-.
{CX-1163; Tr. 3285-87, 3310), testifted that 1f he faced a 5% increase
in gravuee pirices prnled in the Western United States, he might
consider switching the work to a printer located cutside of that arca
{(Tr. 1113}, Indeed, Quehecor printed Targer's western inserts at its
facility in Memphis, Tennessee, and Tarpet's inserts for the states of
Washington and Orezon are currently printed by Donoelley in the
Midwest (Tr. 1111, 1126-27). | 1{RX-263-Z-30, data points 10412-
21

333, Furthermore, Pr. Hansman pointed out that shupment data
gathercd by complaint counsel and (estimony of pant buyers show
that 2 substantial amount of gravare publication printing is done in
plants located outside of the Western United States and 15 shipped
intp that area {Tr. 5402-04)

PROPORTION OF PRINTING YOLL/ME
SHIPPED INTQ WESTERN REGION
FROM OUTSIDE WESTERN REGIONM

P0ER POETION i 1990 PORTICN SOURCE
LA TION SIPPEN WEST SIMPETR WIEFT

ARUATA (BX-25) -l Bulkalen HY o
[ 1! t
ERCWN (RX-4T) Franklin, K {Full Years
|| ‘] u [ ]
QUEBECORE (RX-E0 || Dallas. TX
[ ]
QUEBECOR (RX-9¢ || Memphiz, T {Full Yenrk
B2
[ ] L1
QUERECOR (RX-270) || Dickean, TN {Full Vear)
QUAD (RX-85) Locnics, W1 [ 1 1]
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FUBLICATIONS PRINTED GRAVIRE OUTSIDE WESTERN REGION
AND DISTRIBUTED INTO WESTERN EEGICHN

PFIMT BLTER PRODLCT PRIMTING LICATION SOURCE
[ 1 Tinacsts Carinth, M5 Hency To. 719
Frankhn, &Y
() Inser's belidwmat Watts. Tr. 2874-73
(| Ingzre Muttoon, 1L Gomlan Tr. 39173
(| Insams Mitluzal Wadls Tr. TdT4-75
Lovaiaville, K'Y RX-263-E-3]
I ] Tasams [1 RX-261-T-87
dlemgdiis, TH Slcen Te 1T1T, T126-
Mighwest LE27
[ Tnacets 1 RX-263-Z-41
| 1. Inserta [ ] EX-265.-2% 6
Carabogs BX-2A3-F-12
Caralogs BX-Z263-Z45
{1 atelogs [ ] BX-ZR1-Z-41
[ 1 Calidugs Copinth, M5 Deurseh Te. 573-974
[ 1] Catalogs Epartankerg, 53C Haight Tz. 1373
Laumira, &1 BX-163-F—41
Cocinth, M3 RX.243-7 .24
13 Caralbogs [ RX-253-Z-29
I 1 Catalors |1 CHuger Tr, 20372, 2147
Caralogs Crlwser Tr. 2147
Catalogs
[ 1 Mapaziee [ 1 RX-263-5
i1 Magazine M1 RX_-263-7-3
[ 1] Mapseine [1 BY¥.263.7.4
[ | Magazine [ 1 X-36I-F-5

334, Given the substantial number of print buvers who have their
publications prioted outside of the Western Kegion and disiributed
into the Western Region, Dr. Hausman stated that it is likely that
other print buyers, faced with a price increase for Western Region
gravure printing, could mm bo printers ontside of the Western Region
10 defeat the price increase and receive distibution of their
publications in a timely fashion {Tr. 5404-03).
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335. Dr, Hilke dismissed shipment data by national publications
as "distortions" which have nothing o de with competition for work,
such as inserrs, distribizted on the West Coast (Ir. 6131, but his
distissal of this dary ignores his own claim that the product market
—which must be considered in conjunction with the geographic
market--includes such publications.

336. Tt may he thar for particolar print custorners who disteibute
their product--such as masers--on the West Coast, the only feasible
supplier is a prnter located there; that does not, however, say
anylbing about the geographic market for all high wvolume
publications {inserts, catalogs and magazines)--the market which
complaint counse] propose.

337, Thus, I find that no West Coast market exists for high
volurne pubiicarion gmvare prinfing.

H Marget Sructure
I. Competition and Product Quality
a. Meredith/Burda

335, A Donnelley document dated Juaa 3, 1988 and addrassed to
Carl Doty, its cuntent president, observed that:

Mecedith/Burda is recognized by many o have supsriar gravuce quality and
technieal capabilities which appenach thosa of Donnetley,

Dionnelley emplovecs viewed Mensdith/Burda as 4 major, iF not their
major, competitor (CX-21-F, CX-53-N; CX-69-N: CX-91-Z-78, CX-
387, CR-66-0),

339, Many gravore printers and customers testifying in this
proceeding ranked Donnelley and Meredith/Burda as the highest
quality gravure printers, and viewed them as vigorous competitors
prior to the acquisition (T, 327-28, 676-77,704-06, §21-23, BE1-82,
891-92, 065-60, 1025, 1634, 1110-11, 1142-43, [166-G7, 1289, 1358-
39, 1437-39, 1507-08, 1579-8(), 2008-10, 2628, 4880-81, 42RE-89).
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b Cher GGravire Printers

340. Some industry participants wore not conviaced that other
aravure printers produced as high quality work as Doenelley and
Meredith/Burda:

1} Cuebecor
341. Robert Wyker, Chairman of AGA, testified that:

Quecbecor has a lot of cquipment but mast of itis in the newspapsr end of the field.
They have cne plant that we feel has good enough qualicy to work with and we have
worked with that cne plant.

{Tr. 883).

342 The print buyer for Penney's catalog testified that “[wle
repard Quebecor as having quality skills that are below the standards
to which we aspire” (Tr. 587). (See also Tr. 1079-81, 1286, 1591,
2034, 2139, 4B68-70, 4830-81, 49G6; CXx-21-F.)

2} Ringler America

343, According 10 a 1989 Donnzlley profile of RKingler, its
weaknesses were that it had gravure plants only in the Southeast,
whict limnited distribution nationally for bulk shipments; that it was
perceived by retail customers to be weak in preliminary; that it had
few wide webs in gravere; and that it had & small, somewhat
meffective sales Foree (CX-469-10).

344, Since Penney has only one gravure press available to it at
Ringier, the amount of business that can be given to i is "extremely
limnited" (Tr. 7263. Tt would take two to three years for Penney o
satisfy itzelf that Ringier America could print some of the general
catalog and at least five vears for Ringier o be a substantial
contribator (Tr. 5842957,

345, Cory Owens of Lands End testified that, in evaluating
secondary printing sources, he did oot look at Ringier because he
doubted the company could satisfy its quality cxpectations (Tr.
1287).

————-

W a—s——
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3) Arcata Graphics

346, Domnelley's president, Carl Doty, belisved that [ ] {CX-
102-Z-204).

347 Mr. Sackcit of Pennev's cawalog division has never
considered doing busimess with Arcata and would rate it & notch
below Quebecor (Tr. 5%0); and, [ ] (Tr, 2023).

348. [ 1(CX-632-B).

4} World Color Press

349, World Color is primarnily a magazine prinler and provides
only limited competition in catalogs and inserts (see CX-1060-L).
Mr. Henry of Peemey believes that World Colar's work s
inconsistent: "they run hot and cold” (Tr. 703).

) Quad Graphics

350 A 1989-90 Donnelley document concluded that Quad's
weaknasses were that it was not Known 35 a top quality caralog
priater, that it was inexperienced in retail imserts, was ineffective or
slow in responding to customer inquiries, had limited retail work
cupacity, particularly in the West, which hindered distribution o
newspapers, and that it had a small saies force which wis not able (o
cover the entice market (CX-470-C).

351. Penncy's catalog production manager testifled:

They (Quad) do oot seem to have the likely prospecl of expansicn witl theic hase
of spsipinent . . . Quid is new be the gravure sceoe, Their base of squiprsnk, 25 1
understaod it, is limted,

(Tr. 588).
352, Tan Deutsch of Sterling, Incorporated believes that Quad is
nixt & gravurs peinter of the quality of Donnelley, Meredith/Burda or
Ringier {Tr. 9943, '
333, J(Te. 1592}
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&) Standard Gravure

354, Standard Gravare, based in Loutsville, KY at the time of the
acquistdon, has left the gravure business (Tr. 2473

7) Brown Printing Company

333, Cory Owens of Lands End, In evaluating sceondary prinling
sources, did not Inok ar Brown because the company's gravure
printing capability was too limited (Te. 1285).

356, 1{Tr.2023).

357, Tumn Engnlahl, general manager af Brown's gravauwe plant i
Franklin, KY, testified thal Brown's lack of allecoative graviage
capacity puiside the Franklin plant is a competitive disadvantage and
that customers have expressed concerns about this problem {Tr
2503-64).

2. Gravure Price and Capacity Trends

338, Several indusiry members tesrified that prices for gravare
printing have been declining since at least 1985, bafore the recession
(Tr. 2573, 4290, 1509, 4004-05) and that there is and has been excess
gravure capacity (T 888, 4700, 4790, 1310, 1614, 1360,

359. One print hiuyer describad conditions as a "huyer's market”
(Tr. BER). Another prigtcr, with 23 years experience in both gravure
and offset priating, testficd that he has "yet to see prices go up -
ever” (Tr. 4762). The prnt buyer For Service Merchandise
characterized compelitive conditions in the printing industry as
follows:

! don't knuw of any ether indusiy where buyers have been in a buyers masket so
eonsisienily so Jorg. The print market is a dog fight and what's bappening to it is
the prinder can't control necassariby the price of ink or the poce of paper and he sure
a5 hell can't contral the price of postage. 5o what has he got left to competes with?
He competes with his services nnder the gzperal beading of manufactoring . . .

They've baen cutting cach others' threals for 3 decade, ..

(Tr. 4298-59).

360, Ar the same time, many firms are cutting back or compietely
capceling their long-run, high-volume prating programs. The
decision of Sears to cancel their long-standing catalog program is the
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most recent example of Lhis tread, and forced Donnelley to close
down an entire gravure faeility that was almest wholly dedicated to
preduction of Bears’ catalegs (Tr. 43%91). A few years ago,
Montzomeory YWard also cancelled its big book catalog program (Tr.
1541

361, Also, cataloy firms and retailers have been shortening run
lengths of their publications to reduce marketing and pestage
expenses, and (o target their customers more effectively. This rend
is expected by Mr. Wyker, a catalog consultant, (o continug in the
futnre {Tr. 908). Even before the acquisition, Meredith/Burda's
President noted: "The trend towards shorter priat order continues,
The potential customner base iy shrinking throogh merger and
acquisiion. Dlemographic inserts prevail over mass market
penetration” (RX-06-B).

362. Firms such as Bradiee's, Ames, EIill's, Baest Stores, The
Company Store, and Lilllae Vernon were identified during the
hearing as having cut back oo therr print programs (Tr. 4006, 4008,
4010, 4929, 4330, BX-59-K). Moreover, several retzil chains and
cutalupers bave consolidated or gone into bankruptey in recent years,
further reducing the rumber of print buyers (Tr. 3423-260).

3. The Size of the "Core" Market

363, After analyzing the huyers whosa printing programs placed
them at one time or another in the high volume gravure publication
market, D, [[ausman found that, while there were 36 customers in
the "core” market in 1990, there may have been, by the ne of trial,
only bwo remaining in that market. The following rahle describes rhis
"migration” (Tr. 5446-48; RX-665-A-D).
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NUMEER OF PRINT BUYERS WITH JOBS IN "CORE"IN [490 | 34

NUMBER OF PEINT BUYERS N LOWGER TN "CORE"

BECAUSE RUN LENGTH NOW LESS THAN 10 MILLIoN || 78
NUMBEE 1)F PRINT BUYERS N LOINGER IN "CORE! 5
BECAUSE FAGE COLNTS NOW LESS THAN 33 -

NUMBER OF PEINT BEUYERS WO LONGEER IN "CORE" 5

BECALSE WORK WOW "HIGHLY VERSIONEL

NUMBER OF PRINT EUYERS NOT [N "CORE" EECAUSE
THEY WILL SWITCH TO OFFSET IN EVENT OF GRAVURE || -2
PRICE INCREASE

'5 NUMOCE CF FRINT BUYERS NO LONGLR IN "CORET
BECAUSE THEIF. PRINT PROMGEAMS NG LONGER

NUMBER OF FRINT BUYERS NEVER IN "CORE” BECATUSE |
THEIR 1B 13 MO FOUR-COLORS

NIMBEE OF PRINT EUYERS NOT IN "CORE" BECAUSE
THEY ARE FROCESS NEUTRAL

NUMBER OF PRINT BUYERS NOT [N "CORE® BECATSE
MALPALINE, 1N WHCH -, 15 "HIGHLY YERXIONED”

-1

NLMEEER OF PRINT BUYERS FOR WHOM PRINT PROCESS

~ PREFERENCE AND PROGRAM DETAILS NOT AVAIL ABLE 7

NUMBER OF PRINT BUYERS WITH JOBS IN "CORE" AT

TTME OF TRIAL

364, Dr. Havsman's analysis of the "cors” market lad him to
conclide that with six gravure printers competing for the work of as
few as (wo print buyers (or, at most, thirky-six), the possibility of
price discaiminaton is unlikely simply becanse of the nomber of
buyers and sellers (Tr. 6337). It also means that some of the printers
with gravuce capacity do not have "core” work (Tr. 6337-38). [ ]
{RX-665-A-B). Thus, if one of the printer with “core” work
attempted price discriininate, one of the printers without "core” work
would take the business at a lower price (Tr. 6337-38). Because of
the trend towird increased versioning, buyer consolidation, and
shotter run lengths, Dr. Hausman helieves that the nomber of
participants in the relevant product market will become even smaller
(Tr. 6335).
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4, Bnrry Tnte High Volume Publication Gravure Printing

365. De povo entry or cxpansion into gravure panting takes teo
or mers yedars. For example, over 24 monlhs--lrom January 1985 o
March 1987--were required frotn project approval te first publication
at Donnelley's Reno facility (CX-7-E; CX-66; CX-69).

a6, Other examples of entries or expansion over a two, Or more,
year period inclode:

e 0 CX-B-T.

368, [{CX-141-L).

369, Two vears—-from 1987 (0 early 1990--were required from
project approval to startup of rhe seventh graviee press af
Donnefley's Spartanbureg plant (CX-7-00; CX-00-V),

370, Two years' bead tirne was reguired for Donnclley's maost
recenl gravure press tnstadbation, the Warsaw tandern press (CX-9-F-
G; CX-03-72-5; see also CX-117-Z-47),

371, Two years' lead ume was requiced for Ringler to analyze,
plan, purchase and inarall gravure presaes at its Cornth, Mississippl
Facility (Tr. 1476). [y president wcknowledged that he time Lo
acquire new Sravure presses generally runs in the two year range (T1
1479-80, 1504).

372, Over two years' lead time {from late 1983 wo 1986) was
requited for Quad Graphics to plan for, purchase, install and print
with its furst gravare press (1. 233 |-532}. [tg'gravure operations were
not profitable until 1989 (Tr. 2367). '

Y73, Brown Printing required three years, from "early 1989 to
"May of 1992," to plan, order, install and begin operation of its new
three-meter press in its Franklin, Kenfucky plant {Tr. 2323).

374, Wavpe Angstrom, 4 former Donnelley exccutive, estimated
that it would takc two to three years for a new firm to enter the
rravure markel (Tr. 2618-19).  Nr. Walter, Donnelley's CEQ,
estimutadd that il would take lwo years o enter and a few more years
to reach full efficiency {TX-101-Z-108) (see also CX-106-2-38-30),
Longer time frames (from two and one half to three years) were
centemplated for the three-meter presses that Meredith/Burda
planned to install at its Lynchburg facility {CX-535-Z-1; CX-251-B;
CX-252-B).

373 Factors which conteibute o0 entry o0 expansion delay
incinde:
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Reguladons sequiring that appropriate environnental penmits be
ahrainad (Tr. 2742-47, 2734-56, 27607-09). Mr. Voss, former
president of MeradithyBurda, tesuficd that elean air permits ace 5o
ditficult to got that obtaining them would require at least four [o six
months (CX-900-Z-56-66-67).  Environmental restrictions will
probably be more onerous in the fobire (Tr. 2533-34, 2755, 2768-69).
The reluctance of gravure customers o switch from their current
printer o a new one (Tr. 241-42, 1351, 154344, 1961, 2156, 2658-
593,
terry Kyan, of Service Merchandise, testitied:

[Wlhcn you get invilved in 4 larpe cospiples program Oke the onc we bappen
to hove, whether yoir're walking about the gvarall program or you're talking just
alsout even the fzll catalog itself, yob are not poing to 20 to the first boro who
Bappena g0 have gravire facilities; you'e going to go with somebody thar you know
has a gowet track record, onderstands your problems, comes theowgh ina pinch. ..
and you mav end paying that gy, whether ic's three percent or five percent mors,
than you might he able to pay w0 somelndy elsz that you wouldn't kave the samc
kind of faith in.

{Tr. 4298).

The reluctance to switch is increased by the long term contracts
which Donnelisy and other gravere printers have with their
customers {in Donnelley's case, at Teast [ ] of tis business involves
multi-year contracts) (Cx-737-A; CX-1157-2-7, Z-11; see also CX-
63-U; CX-102-2-7-8; CX-159.G; OX-483-2-236). Due to these
contracts, new entrants would find that much of the relevant market
would be inaccessible for ar least two years.

Sunk costs, i.e., costs of entry that are unlikely to be recovered
through the redeployment of those assets. The investrent made in
gravure is "sunk"” in the sense that it cannot readily be recouped by
sale for other uses {Tr. 4591; see Tr. 1504-05).

All existing gravure facilittes in the Unired Srates have at [east
three presses except Quebecor's Dallas facility which has two presses
(Tr. 301 see CX-501). Those familiar with the industyy recommend
a minimum of two gravure presses per plant (Tt 300, 2615, 2798-99,
[ 5030},

Doanclley's Rene facility was opencd in 1987 at a cost of
approximately $94 million (see CX-7-L; CX-301-M). [ ] (CX-501-
M:; CPF 19).
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(Juad Graphics, the most recent gravure entrant (Tr. 1502-03,
3341}, needed a minimum of two 96-inch gravure presses to enter
high volume publication gravure printing and its total cost of satry
appeoximated $30 million (in 1993 dollars) (see Tr. 2356, 2338,
2361, 2364).

[ ]

[ndividual gravure presses, wilh associated equipment, cost
approximately [ ], depending on web width and other operating
parameters (see CX-11-2-3], Z-55; CX-106-Z-104-4; CX-247-L;
CX-248-F, CX-1449-F; CX-1453-A; Tr. 299, 2532-34, 6253).

376, Consolidation, rather than new entry, has occorred nrhe
past several years. In T9%1, there were twelve gravare printers 1o the
Unired States; today there are six (CX-933-G; CX-301; CX-519.
The most jecent exit of a gravure peoducer, Standard Gravure,
occurred in FOO2 (C-510).

377. The six gravure printers operating in the United States in
1993 are:

Brovwa Printing

R. R. Donnelley {acquired Meredith/Burda}
KrmegerRingicr

COusbecor Corp. {aequired  Arcata Graphics, Maxowell
Communications Corp.)

Quad Graphics '

6. World Color 'ress

ol b S

L

(CX-501; CX-519).
I Effects Of The Acguisition
1. Macket Share and Concentration
378. The market shars and concentration figures in the relevant

seographic market--the continental United Staes--in terms of
throughput capacity, number of presses, and sales were, for 199k
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TABLE 1

CONTINENTAL UNITED STATES GRAYURE CAPACITY 19}

Company Throughput Pervent HHI
Capacity Shuare Contribngtion
Donnelley 2753 331 1,093
MeredithyBurda 1,294 156 242
Combined 4,045 447 2,363
[ 1
[ 1
Pro-dcguisition HHI 2,(41
Post- A iisition HHI 3.0
increase in, HEIT 1,025
(CK-501-B).
TAELE 2

CONTINENTAL UNITED STATES GRAVURE CAPACTTY 1990

Mumber of Percent HHI
Company Presaes Shurc Centribution
Donnelley 34 354 1,289
Meredith/Burda 20 2.8 104
Combined Th 487 2373
(1
[
Pre-Acypisition HHI 2172
Fost Aeqpisition HHI 3093
Increase in HHI @20

(CX-301-A)
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TADLE 3

CONTINENTAL UNITEL STATES GRAVLURE SALES 1959
{for prepross ancd presswork 1o millions of Jollars)

. Peroeat FIHI
Company Sales Shaie Centribution
Domoclley 227 74 749
Meredith/Burda 1178 15.5 241
Combined A2i6 42,5 1,340
[ ]
[ ]
Fre-Acguision HH1 1,463
Pos-Aoquisition HHI 2,719
Increasze imn HHI 830

(CX-501-E).
379, Table 4 shows market shares for certain gravure printing
work of mors than five million copies produced in 1990:

TABLE 4
1990 GRAVLURE OUTPUT SHARES.
(PERCENT}

{A] - (B}

5.0+ 100+

million Million

coples | copis
DONNELLEY 364 374
WMEREDITH/BTIRDA Ig3 168

TOTAL 34.7 334
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2, Capcelled or Delayed Expansion Plans

380. Dr. Hilke compiled C3-302-A, a chart which depicts the
cancelfation or deferment of various Donnelley and Meredith/Burda
gxpansion plans which he believed had a "quite high” probabilily of
going torward absent the Meredith/Burda acqnisition (Tr. 3349-30).

[ ]

331, [n Dr. Hilke's opinion, the cancellation or deferzal of these
expansion pians had a substantial adverse competitive effect because
had they gone forward, significant gravure capacity would have been
added to the market at or about the tme of the acquisition and this
would have resulled in dn incredse in gravure supply and a reduction
in prices (Tr. 3347-54, 3359, 6133-34).

382, Dr. Hilke concluded that, in actuality, Donnelley's
acquisition of capacity rather than sxpansion “represents an
alternative which involves higher prices and less competition. . . ."
(Tr. 3339).

383, Several documents prepared by or for Donnelley tend to
support I, Hilke's observations.

A%, Donnelleyv's stralegic consubtant, BCG, pointed out chae if
Donnelley continued to bring on new capacity, price erosion would
result (CX-701-D-E).

385, Robent A, Revak, of Donnelley's catalog group, stated in a
draft of its 989 strategic plan:

The only way that I can see Dionnzlley changing the trend of continuing price
ersion in the marketplace is b remove our competition throngh s:aqoisition.

{CX-157-B).

336. Dunneltey's October 1990 Rating Avency Presentation stated
thar, "|wlith the addition of Meredith/Burda's modemn, well equipped
plants, Donnelley obtains needed additional capacity to better serve
and expand sharg in these markets without adding additional capacity
t the industry " (CX-1156-J. see also CX-33-K, CX-40-D; CX-41-V;
CX-1061-B). .

387, A Bebmary 12, 1990 memorandemn sent to senior Dennelley
mapagement by John 8. Oberhill, then presidenat of the magazine
gronp (CX-140-M-NJ, recopnized the price effect of gravure
acquisitions:
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Selective acquisitions o reduca supply is the peeferred method to stabilize gricing
levels and obtain growth in both zales and 2amings. Larpe eapacily additions,
wlich significantly ex el market groweh rates, muost be bronght foraan] cautons |y
urless there s enabling comrace yolume.

(CX-154-A).

388, An mternal memorandum prepaced by Shearsen Lehman
Hutton, the {irm handling Donnelley's debt oilering for the
acquisition (CX- 149-FI-T), ohserved:

Meredith/Burda was one of Domnelley's larger competitars, parteculaedy in the very
long-run, very capital inteagive gravere segment of U5 penting. Thus, Donnelley
effectivaly acrpoires adiitional, 15 well a3 wome excess, capacity at less than "new”
construction ¢ost without adding o indostry capacity, ad eliminates seme
competition in the process. Corespondingly. some $173 million [of] Diomenalley’s
futuwe capital oeeds wene lser throwgh this acquisition.

(CX-757-A).
3. Consteaints on MersdithBurda's Independence

389 The initial Donnelley/Meredith Burda acquisition agreement
required the latter to obtain Donnelley's approvat before any printing
contracts exceeding | ] could be signed by Meredith/Burda, and
Meredith/Burda did seck Donrelley's approval for contracts wilh its
customers including Target, a high volume gravure customer, from
December 1989 to September 19H) {CX-2-2-23-24, Z-32-34; CX-
496-; CX-1052; CX-1062).

390. The initial agr=ement required [ ] (CX-496-T¥. Capital
expenditures exceeding SHKLO00 required Donnelleys approval
(CX-2-2-33). Meredith/Burda soushe Donnelley's approval for its
contracts with suppliers during the period December 1989 (o
September 139} (CX-1106-4) and Donnelley imposed changas on
proposed contracts (CX-1106-H-K).

391, Other restrictions on Meredith/Burda's business decisions
were also imposed in the imitial acquisition agreement of 1989 (CX-
2-7-32-34; CX-496-E-G).

392, Dr. Hilke acknowledped that agreements curtailing a seller's
actions for a short period after an initial sale agreement and beforc
the closing are common and avoid the costs of redetennining and
reqegatiaing the price at the time of the final closing; however, he
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believes that extension of such agreements over an extended perdod
of time curtails competition by sevarely limiting the independence of
the acquisition tarpet while it is supposed to remain independent (TT.
337T0-71)

4, Unilateral Market Power

393. The size of Donnelley’s post-acquisition gravure market
share i the United Srtates {42.5 to 48.7%) suggests that it can
unitateeslly raise prices to some high volumes publication sravurs
prinl customers, restrict output or engage in other anticompetitive
conduct. 1%92 Merger Guidelines of the Department of Tustice and
the Federal Trade Comimission ("1992 Guidelines"} Section 2.2,

394, Donnelley officials recognized that the acqusition would
strengthen 1 positon in the market. Tn his handwritten notes o Carl
Doty recommending the acquisition of Meredith/Burda, cataloyg
proup president Schroder wrote "marcket contrel and stabilize" as the
first oo a list of "strategic 1ssucs” associated with the acquisition
(CX-40-C; CX-41-I); and BCOG' Michael Silverstein noted that the
acquisition accorded with his observations that “[plrice stability is
facilitated by very large share of leader” (CX-704-F).

395, Ronald L. Nicol, ancther BCC consultant, informed
Donnelley that the acquisition "creates market power for Doanclley”
and “limils costomer opdons” {CX-703-F).

396. Befure the acquisition, Donnelley had a leading share in
gravute catalogs and inserts (CX-158-Z-13), and some of its
customers view it as the major supplier of bigh voleme publication
gravure printing (CX-622-M; CX-421-C; CX-632-: CX-745-B: Tr.
674-75).

397 Dr. Hilke testified that Donnelley could exercise market
power with respect to those high volume publication customers who
would not switch to gravure in the face of a 3% increase in gravure
prices by targeting them for non-cost based price increases, while
keeping prices at cowpetitive levels for lower volume gravure
printing customers whose demand is more elastic (Tr. 3012-14, 3071,
6163-64).

398, Dr. Hausman apreed that some high volume gravure
customers prefer that process over offset (Tr. 52249, but denied that
Donnelley counld suceessfully practice price discrimination:
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in certain Lypes of situations of price dlserimination, you are ahle o ell whether s
customer wifl switch or not. But in this type of silwatien . . . you @il got be
perfectly [ahle to] identify those customers thal you could price discrirminate aguinst

{Tr. 5396-97), because where fixed ¢osts are high and excess capacity
exists, the failure to acceorately predict which custorners would accept
a non-cost based price increase might resull in a loss of revenue and,
porhaps, Tequirs lower prices to obtain replacement business (Tr.
S198-99, 6330-32, 6340-41], 3921).

399, Donnelley has, over the veses, asked its salegmen and
operations officers to assess customer needs, {0 report the prices
charzed them, and to assess the profitability of work done for
different accounts. For example, 2 Donnelley document entitled
"Pricing Sirategy, Plan, and Policy” stated:

Ar the meeting I cuttined the concept we dizcussed which miated toward niche
markating srrateaies.

Within this plan, I would alse suggest Wentilivalion of targeted aceounls apd plans
for therm, a3 well a8 a listing of sceounts, levels, and categonss of accounls, The
plans, dafes, needs, etc. would be part of this. What do we need (o do for thess
particular salespeople reganding sensitivily, goals. tmining, special informalion,
eix? Probably most important te inclode iy the actual sirategy and concept of how
it would work. ;

A3 a side benefet of this, I believe compurative price level information on levels,
customers {Graded A, B, C, D, ele), selected price sengifiviny test customans, ate.
comparisons should ke made,

{CX-500-B}L

400. The record couatains mazy other examples of customer
analysis (CPF 747-845) which, according to Donnelley. have no
sinister implications but is rather what every successtul business must
do if it is to satisfy customer needs.

401 Dr. Hilke agreed Lhal Lhe "process of targeting" is:

not in iesclE offensive, it just is the upderhying ret of condifions 2nd practices that
could lemd themselves o a4 tacgeting of customers after an acquisition of
antcompetiove concern I'm walking abaut.

{Te, 3024).

402, Although he denied that Donnelley could successfully
engage in an extensive program of sclective price increases to hizh
volume publication gravure customers (F 398), Dr. Hausman
conceded that seme customers might be targeted for such increases:
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hidpe Patker: One second. Professor, there are sl seane customers that
testified, T believe, tha high volume custmers, thar they somply woeld never
consider switching to offset.

The Wilness: ¥os. Penney's did, for insoance.

Judge Parker. What abgut that?

The Wancza: Well, I dunk for those custamens —-

Judge Parker: Can they be price disorminuted aguinit from oow on by
Dwnpelley or others?

The Whtness: 1f you knew who Lhey were, Theorstically, I you knew who
they were and it that same person stays there, because it's usualiy 2 personad
preference.

{(Tr. 3224),

403. Dr. Hausman denies that Donneliey lmows who these
customery are but, in light nf Donnelley's extansive, conunuing
analysis of customer needs, T agrze with Dr. Hilke that targeting
might well be suceassful.

3. Customer Complaints

404, As socn as the Meredith/Burda acquisition was announced,
custonlers expressed concem o the FTC and the perties about Lhe
flecraase i competition hat might result (CX-8-Z-9-25; CX-119-Z-
90; CX-121-Z2-69; CX-171; CX-174-A; CX-174-B; CX-176; CX-
177, CX-378-A; CX-179-B; CX-1R6-B: CX 332-C; CX-467-A; CX-
G20-E; CX-624; CX-1000-N; RX-79-T; Tr. 671-72, 705-06, 743,
K23, 961-62, 964-65, 1033-34, [439-40, 193436, 2010, 4002-947.

405. Donnelley claims that some of those customers who
complained about the acquisition did not express that much concern
during their testimony (RPF 2360, but ir 18 evident that even those
cuztomers who have as yet experienced no adverse effects from the
acquisition may still be concerned about its long-term impact. For
example, Mr. Sackett of Penney testified:

A [ shomid answer that our relationskbip with Dannelley is, a5 1 pointed our earlier,
excellent. And there has becn no specific adverse ‘mpact on our business
relatianship with them as o resol of that purchase. Nevertheless we have o 54
billion dollar |sic] business which is cotircly dependent upan the supply of
rotogravie capacily and we cannot rcascnably applaud an action which resulty in
having one source of supply available to us.

(Te. 617-18).




Pt . T

116 FEDEE AL TEADE COMMISSION DECISIONS
Imitial Decision IMFETLC,

&. Covrdinatad Iiteraction

406. A coocern of Dr. Hifke 13 that Donnelley's acquisition of one
af its primary competitors increases concentration in an abready
concentrated market with a small number of firms and that it may
therefore lead to coordinated interaction, or collusion, among the
remaining firms (T, 30040, 3581-92, 6155 537, 6190},

4057, Where there are, as here, fow supplicms, and thers s a
dominant firm such as Donnelley, courdination of prices is more
Likely because cheating is easier to detect and punishuntent 13 severe
{Tr. 3030, 3392, 6149-33, 6137).

408, Coordination of gravons poces 18 possible because
information about competitive aclivity of industry members is readily
svailable from press mamufacturers (ITr. 331-34, 2347), from
movement of employees from firm to firm (Te. 3397; CX-141-Z-95}
and from industty meetings (see CX-379%-A; CX-391-V: CX-453;
=454 CX-462, CX-634-7-3; CX-044; CX-765-B; CX-E01-A:
CH-802-A; CX.043; CX-944; RX-152-C;, RX-153-A).

409, The pamre of gravare pontng may also faciltate
coordination: therg are only two major manufaciurers of gravire
presses {CX-102-2-48-49; Tr. 6901} all gravere printers use the
same process to produce Lhe fimished product, and much of the
grinters’ business is obtained through bidding, which requoires an
intimate knowiedge of industry cost structure and other competitive
variables. :

416}, The probability of Donnelley being able to successfully
unpose unilateral price increases on its high volume publication
gravuie customers or of colluding with its competitars with respect
to price 18 limited somewhat by the size of {tg customers and their
ability to switch supplicrs. There have been several post-acquisition
instances where prnt buyers have gualificd additional gravore
printers besides Donneliey or have switched sabstantial quaniiries of
their printing to other gravure printers {RPE 268, Table F).

411. Mevertheless, many priot buyers believe thar the Donnelley-
Meredith/Burda combinalion produces higher quality work Lhan other
gravurz printers; and, there are substantial impediments to switching
cravure suppliers with ease (Tr. 3075-77, 589405, 5973-75).

412, [ 1(Tr 2012-13, 2015-24, 2033-34, 5968-74).

413, Mr, Angsirom of St Tves testifiad:
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# very lurpe customer wha commands — significant lzvels of capacity | . . is going
tcx find prear difficulty finding anather hame quickly.

(Tr. 2669).

414, Donnelley's David Moeller testified that, when large
customers have been with a printer over a long period of time, they
are likely 10 continue the relationship even if they have to pay a
higher price to do so (1Ir. 4064-65), and the supervisor of the
purchasing department at Corrent, Inc., stated [ 1 {Tr. 1943},

415, Indeed, the cuncerns capressed by their larger customers
over the Donneley-Meredith/Burda acquisition reflects their belief
that switching to altemative sonrces of high velume gravure
publication printing would, in some cases, be difficult and time
CONsSUming.

7. Efficiencies

416. Dr. Hilke testfied that with respect to the existence of
merger specific efficiencies or synergies:

to the extent Tve been wble w identify such cfficiencics, they don't scem Lo be ones
which would be peculiar to this particular acquisition.

{Tr. 3412}
3. Conclusion

417, For the reasons wiven sbove, complaint counsel's concem
that Donnelley's acquisition of Meredith/Burda may substantially
lessen competition in high volume publication gravure printing in the
United States is justified; and, since new entry or expansion into this
marked would require at least owo years of more lead time, it would
not mitigate the probable anticompetitive effects of the acquisition.
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HI. CONCEOSIONS OF LAW

A. The Refevant Broduct Market
1. Tntreduciion

The purpose of raarket definition in antitrust cases Is to “identify
those sections of the economy which may be exposed by the
[challenged] transaction 1o aniicompetitive price increases” Owens-
Iinoms, Ine., T 9212, at 4 (Feb. 26, 1992} The [992 Guidelines,
Section 1.0, defines a market by application of the so-called "five
percent test™: '

A market is defrned as & product or group of prochicts and a geographic aren
in which it is produced ar sold such that a hypothetical profit-maximizing firm, nat
subject to price regalation, thai was che' anly present and futtre producer or selfer
of these products in that arca likely would Zrapose af least @ sl bul significant
and neoranaitory” incroase in peice, assuming the ems of sale of all other products
arc held constant. A relevant market is a group of produoes and o weopraphic arcs
that i no Digger than necessary to satisfy this tesr.

See also Oweas-Mlinois, Inc., pp. 43

Complaint cornsel and Donnelley do not disagrea that many peint
buyers can and do vse either offset or gravure printing services for
some jobs, Donnelley goes even further: it assarts that practically all
print fobs, regardless of mn length, page count or number of versions
can be done by gravure or offset printers, and are acceptable to their
customers. Complaint counszel deny this and claim that there is 2
prodoct over which Donnelley has market power (e, "the ability
profitably to maiatain prices above competive levels [or a
significant period of time" 1992 Guidelines, Sectioa 0.1): the supply
of high volume publication gravure printing services, a product which
15 sufficicotly distinet from offset that buvers could not defeat an
increase in its price by shilling their purchases o offset. See Hospiai
Corporation of Amevica, 106 FTC 361, 464 (1985), affd. 307 F2d
1381 {7th Cir. [986), cert. denied, 481 U5, 1038 (1987,

Whether a product is "sufticiently distinet” so that switching
would not vecur depends on the “reasonable interchangeabiiity”
between the products, which is determined by:
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cxamining such practical indicia as industry or pubiic rmengmition of the submurket
A5 3 Repante economic ey, the product's peculiar characteristes Al uscs, wrigue
producton facilitics, distinet customers, distinoct prices, sensitivily W prce changes,
and specialized yendors.

Brown Shoe Co. v United States, 3T0US. 294, 323 (1902). See alga
United States v. EF duPont de Nemours & Co., 351 U5, 377, 303
{1956).

2. The Peculiar Characteristics of the Gravure and Offset Processes

I addition to the physical differences of gravare ‘and offset
pressas (F 14-28), there are differences borween the o#n processas
which affect customer choice: gravure's preater throughput which
mmakes it more cost-effective than offsct for jobes with large numbers
of copies and many pages per copy (F 162); the greater durability of
gravure cylinders (F 165-169); gravure paper savings resulting from
variable cut-off capability (F 172); the ability of gravure presses [o
stitch and trim on line (T 173-74); less paper waste in the gravure
process (F 173); and, gravure's ability to produce better results than
offset on cheaper, lighter weight, uncoated paper (F 180).

3. Gravure and Offset Quality

Some industry members believe that, for their purpnses, gravare
and offset offer comparable guality (F 186}; some high quality high
volume magazines nse offset and gravure for different parts of their
publication (F 183); and, fndustry members restifying in this
proceeding could not distinguish between the two processes with the
naked cye (F 187).

Neverlheless, the firm beliel of muny peint beyers that gravure
offers higher quality than offset is a real constraint on their chetee of
proiling processes.

4, The Econontics of Gravure and Olfset
The record supports complaint counsel's claim that, for low

version, long nun, high payre count publications, gravuare is less costly
thao oftset. The breakeven point (F 212) at which this nsually oceurs
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is in publications with leas than 4 four-color yersiens, ruore than 32
pages (F 222 and i run lensth in excess of 5 million copies {F 216).

The pravure advantape for these publications is confirmed by
evidence that print buyers have switched to the grasure process as the
run length of their publicanons increased (F 217-19) and in
documents written by Donnelley emplovees (F 227-232). Addifonal
cunfirmation was supplied by the wsiimony of buyers who described
their print programs and their choice of gruvure or offsat to meer their
demands (F 39-132). OFf particular interest is the dacision ol somw
buyers, such as National Geographic, to nse both processes for their
publications because of their unigue contribution to specific needs,
such as, in the case of offset, its lower cost when a portion of the
publication raquires a high number of versions (F 121).

Donnelley criticizes Dr. Hilke's product market characteristics as
vague and contradictory. Some ancectainty 15 part and parcel of sy
attempt W define the boundaries of a product market but it is oot &
faal flaw if it is, on balance, sopported by the record. See United
Nrates v. Pabst Brewing Co., 384 115, 5348, 349 (1966). In chis case,
thers was explicil lestimony that for run lenpths in excess of 5 or 10
million copies, gravure is more economical than offser (see, 2., F
234):

‘2ll, 10 miflion and page vounls of 32 or more, Lypivally, in my expemence,
today, yestemday, omorrow 15 going i e done gravuee,

5. Gravure and Offset Prices

The independence of gravute and offset prices indicates that the
cross-elasticity of demand between the two processes is relatively
low, and that ar this level the processes occupy scparatc competitive
niches:

The outer bouedsrics of a product macker are delermived by the reasonahle
imerchangeability wf wse or the cross-elasticity of demand between the prodoct
itself and substitutes For it

Brown Shoe, 370 TS, at 325,
Direer evidenee of cross-elasticity of demand is often unavailable:

Herce, we may apply reasoned judgment in cstimating or infercmg te relathve
mag nimrde Gf tha elasticitics in arder to assess the degree of market power. ...
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Crond Union, 102 FTC 312, 1041 {1983, See alse B F. Goodrich
Ca., 110 FTC 207, 250 {198%) {("persistent pricc differences” a
"surrogate” for direct evidence of cross-elasticity).

Evidence of indepondant gravure and offset prices include
Donnelley's price tracking reports {F 205-09) and the testimony of
mdustry members (F 2100 confirming complaint counsel's claim that
the demand for high volume publication gravore pringag is refatively
inelastic, i.<., that demand for it does not fall significantly iF il price
increases by a small but sizgniticant and nentransitory amount. #TC
v. Bass Brothers Enterprises, 1984-1 CCH Trade Cas. T 66,041 at
68,613,

0. Statistical Analyses of Gravwee's Advanrage Over Offset

Statistical confirmation of gravure's dominance over offset for
high velome publication pravure printing 13 provided by Dr. Hilke's
amalysis of such publicadons in CX-1167 (F 236-42) amd his analysis
of Donnelley's studies of gravire economics (F 244-48),

CX-1167 demonstrates that high volume publication grivure
prinfing in 1990 accounted for a substantial amount of commerce and
that such printing is predominantly the domain of gravure {F 239,
24407,

High volume publication printiog 15 not done exclosively by
gravare: in 990, offset accounted for 11.4% of print mns which
exceeded 5 million copies (F 240), however, existence of some
compefnon betwesn the (wo processes does not negate the
conclusion that they occupy separate markets for those customers
whose demand for gravure is inelastic. See Columbia Meraf Culvert
Cr. v. Kaiser Alamintemt & Chemical Corp., 579 F2d 20, 30 (3d
Cir ), eert denfed, 430 U5, 876 (1078)

The cxizstence of competifion kersean these product lines docs not lone preclode
market power within each line, if each product has a cadre of customers in which
it enjovs a decisive advantage.

Owens-Tlinois, which Doonelley says is controlling in this case,
18 not inconsistent with Columbia Meral., In Owens, the Commission
found that 4 significant competitor had entered the market with
spaghetti sauce packed in metal cans and that its capture of 5% of the
market in less than two years showed that metal cans compete with
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glass for the packaging of spaghetti sance. The Commussion also
predicted “further transfer of market share to cans" if glass container
prices rise. Owens-lllinois, at 15-16.

There iz no evidence in this case of any recent, dramatic inroads
by offset 1t high voleme publication printing and there is no reason
1o believe that there will be any teclinieal changes in affset which will
allow substantial penetration inte gravure's domain, evan if the M-
3000 press should be successful (K 198-200).

7. Indusiry Recognition

The print industry, both buyers and sellers, recognize Lhe
existence of abigh valume publicaten gravure market (F 274-310).

See B.F. Goodrick, 110 FIC at 290 {"induostry finn perceptions
are "sutrogatas” for direct evidence of elusticity™); Grand Union Cea.,
102 FTC at 1041, This includes Donnelley, whose employees, in
many docurnenls, explicilly or impliciily recognized 2 gravure market
(F274-79), and who, alonyg with other industry members. made major
investments in gravure capacity in the tace of excess offzet capacity
(FF 2853 This phenomenon, together with Donnelley's purchase of
Meredith/Burda's gravare capacicy (F 7-8) when it conld have bought
many more lass costly offset presses, 18 inconsistent with the claim
that there is no significant difference between the (wo processes. -

8. Conclusion

Donnelley relies too heavily on its analysis of gravure print
buvers who have switched wo offset 122-32), tor it ignores buyeds
who, like [ }, may switch from offset to gravuee after reconsidering
its cost (F 83} or who, like Montgomery Ward, may produce gew
gravure catalogs (F 126) (ree also F 313-16).

This analysis also ignores the reason Jor some of the switches--
increased versiening--which simply rzinforces complaint counsel's
claim that the two processes offer unigue features (F 1K, 108, 123,
123). In addition, versioning information for some buyers is
unavailable {F 128]. :

Thus, although some high volume publication gravure buyers
have switched to offset, the totality of the evidence convincingly
demonstrates that the demand for bigh volume publication gravure
printing is, for some customers, (Le., those who woukd ao switch to
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offset even it gravure prices were raised 5% (F 273)), inelastic and
that these custoracrs and thoir suppliers operate in the relevant
product macket alleged in lhe complaine,

B. The Relevant Geographic Market

The geographic area or areas within which the probable effects of
this acquisition shotld be measured is where the "seller operates and
{0 which buyers can practicably turn for supplies." Tampa Electric
Co. v Nashville Cow! Co., 363 US. 320, 327 (19461 FTC v
Foodrowr Stores, 339 F2d 1339, 1344 (4th Cir. 1976), Midcon
Corp, 112 FTC 93, 162 {1939).

The partics agree that the United States is one geagraphic market,
but disagree as (o complaint connsel's claim that a significant number
of West Coast high velume gravire pablication print customers can
practicably turn only to West Coast gravare printers for their needs,

Since no Elzinga-Hogamy analysis of shipping pattems is possible
(F 329), complainc counsel rely on industry perception and industry
actions to establish 1heir claims that there is a distinet West Coast
market {F 328, 330).

Some West Coast castomers, such as Target Stores, which must
have timely prinfing of its inserts (£ 331), are cited as examples of
print customers who can turn only to West Coast gravure printers for
their meeds, yet Target's print buyer testified that he might consider
switching from West Coast gravure suppliers if they raised their
prices by 5% (F 332).

Since a substantial amount of gravire prnting is done ourside of,
and shipped into, the Western United States (F 333) I reject
complaint counsel's claim that West Coast print buyers can, in most
cases, im only to West Coast gravure printers to sakisfy their needs,
and I therefore reject their proposed West Coast geographic market
for high volume poblication gravure printing.

L. The Effects Of The Acquisition
1. Market Share and Concentration

The 1990 Umnited States market share/concentration Agures for
ETaviire Printing were:
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UNITED STATES
GHAVURE SHARE MEASUIRES
Capaciry Capavily
(Mumbers of Pregsas) (Press Throughpuot)
Percentagpe Sharcs
Dennclley 33.5% EEERE
Mercdith Burda TAAR 15.6%
Combined Shares 48.7% 481
HHI Contributions
Donnelley 1,289 1,053
Meredith Burda 14 243
Combined HHI 2373 1,368
United Srares HHi
Pre-Avyuisinen HHI 2172 2041
Post-Acquisition HHI 3,091 3,070
Inerease 1n HHI Q20 i)
{F 378).

[0 ET.C.

Gravure
Sales

27.4%
15.5%
429%

749
24
1840

1,863
2,714
85

Sinee these figures encompass all gravuee printing, market share

data for gravure output in the relevant product market is a mere

accurate indication of the impact of the acyuisidon:

TABLE 4
190 GRAVURE OT'IPUT SHARES
{PERCENT)

(A) (B

30+ 100+

millivn - million

coples coples
CONNELLEY 3.4 - 374
MERLINTH/BURDA 18.3 16.0

TOTAL 547 534

[]
(F 3703

By any measure--total gravare printing or high volume
publication prinfing—the concentration in the mackets exceed the
level at which illegality can be inferred. See 1992 Guidelines,

Section L5HCh
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Post-beraer HHI Abaye 1800, The Agcncy regards matkets in tlis region o
be highly concentrated, Merpers producing an increase in the HHI of less than 30
points, cven in highly conceotrated markcts poss-mecger, are owlikely to have
adverse comperitive vonsequencss and ordinadly require no futther analysis.
Mergers produciag o increase in the HHE of maore than 50 points in highly
concentrated  markets post-merger potentially raise significant competitive
concerns, dependding on the factors set forth B Sections 2-5 of the Guidelines,
Where the post-merger HHI exceads TA0, i will be presumed that mergers
producing an inereasc in the HHI of more than 100 points are likely o create or
caliance rmarket power or facilitate its exarcise. The presumption may be evercome
by a showing that factors set fonth in Seclions 2-3 of the Guidclizes make it
urlikcly that the merzer will cromte or enhance market power ar facilitate jts
exercise, in Lght of merket cunceniration and macket shares.

See also Hospital Corp. of America v. FTC, 807 F.2d 1381, 1384 (7th
Cir. 1986), cert. denied, 481 TS, 1038 {1987) (combined share of 26
percent, four-firm concentraton of 91 percent: held unlawiul); FTC
v. Warner Comnurications Inc. 742 F2d 1156, 1163 (9th Cir. 1984}
{combined share of 26 percent; four-firm concentration of 73 perceat;
presumptively unlawtuly; RSR Corp. v, FTC, 602 F2d 1317, 1324
(8th Cir. 1979) (combined market share of 19.2 percent, acquisition
held unlawful).

Additional analysis beyond market share statistics demonstrates
that the challenged acquisition may pose a "significant threat to
competition” Lnifed States v. General Dynamics Corp., 415 U.S.
426, 496-99 (1974).

The particular threat to competition which the acquisition may
create is its potential for the exercizse of market power over high
volume publication gravure printing cither by one fimn {unilateral
miarket powerY or a group of firms {coordinated interaetion).®

z Lu.-.'-tgug‘ug uf Competition Throogh Wellaceps] Sffecrs

A mierger may diminizh comapetition even 3¥ 6 does oot Ieed to incmased Jikslthood of aucesssul
suwrlinated inberaction, because mérging firms mey find it profiteble br alter theic behavios
unilaterally fellowing the acqeisitton By clovating price and suppeessing oarpne Unitatesal
competitive effiects cier wrise in 8 vadety of difforent sertings, In each serring, pacticalae ather
factowns sbeserthing the rolevant market afect the likedtbood of vnilarem] competitive effects, The
gefings differ by the primary cliaciciecistics thal dislinguish lirms and shape :he nare of their
comapetition. 1092 Coidelines, Section 2.2,

¥t ensaning of Competition Throush Croedinted laremiction

A voergsr may diminiah commgcrition Ty enubbing de frms seling in be relevaot ket mome
likzly, more sncceszfully, ar ran: completely to encege in conrdinnied interection frat harms
eoRsumers. Coordumtal inkmaction is wamprised of actionz by & proup F finms thar are prof@bis
for each of theos naly as 2 result of the accommeodaring reacticns of the others. Thie hehavioe
inclode e preapress collusion, anc mey nr may o be [2aful o end of ieelf, 1992 Goldelines,
Ractinn 2,1,
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2. Cancellation of Expansion Plaas

Donnelley's  acguisttion  of  Meredith/Burda  resulted 1o
cancellation of its expansion plans, a cancellation which would have
added capacily aml which might have reduced prices in the relevant
product market (F 3R0-88). It alse removed from the competitive
arena its major competitor and, to soma industry observers, the only
other high quality gravore pringer (F 338-57).

3. The Unilateral Exercive of Murker Powear

in addition to allowing the reduction of outpat, the acquisition
increased the lilcziihood that the combined fivm, either on its own, or
in combination with other gravure firms, would exercise market
power. See 1992 Gndelines, Section 2.0,

Donnelley's post-acguisiion market share suggests that it can
unilaterally raise prices (o some high volume publication gravure
PLint customers, Testrict owlput or engage in other anticormpetitive
conduct.

The probability of this occurrence was evident to Donnelley
officials at the time of the acquisition (F 393-94), was of great
concern to its print customers (F 404-05), and was conceded, at least
as to customers such as Peaney, by D, Hausman, who agreed that it
could be targeted for price increases (F 402).

Donnelley disagrees that high volome publication gravure
printing customers can be targeted and clamms that even if the
possibiaty exasts, the number of "core™ customers has diminished
drarnatically since the acguisilion (IF 364).

Donneiley’s argument ignores recent @st entry into the core
market by [ ]{F 262), the probability that other high volume offsst
custorners will do the same, and the possible effect of the recent
tecession on high volume publications. Rellunce on post-acquisition
effects which may be the result of an economic downturn ignoras the
passibility that as the economy improves the "trends" which
Donnelley observes will vandsh (I 358-62) and skepticizm abour their
leng-term effect is warranted, especially those over which Donnelley
may have some influence. See Hospital Corp. gf America, 807 F.2d
1381, 1384 (7th Cir. 1986), cert. denied, 431 U.5. 1038 (1987).
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4. Cnordinated Interaction

Proof of actual collvsion amsing from an acguisition 1s "not
required o shiow a violation of [Scolden 7 of the Clayton] Act.
Instead [a] predictive judgment . . . is called for" Owens-Ilinois
(Arcuenaga, concurringy, See alse B.F, Goodrich, |10 FTC at 303:
"As the pumber of frms in an industcy declines, and industry

coacentration incroases . . . It becomes easier for those frms o

eoordinate thedr pricing and the bkelihood of anteompetitive effects
: " N

e UTICTEARE S,

A predictive judsmment tat Donnelley's acquisition of its major
compesitor increases the likelihood of collosion can be made with
confidence because of the exit of several market particapants over the
past fow years (F 376-77), the small number of remaiping firms (F
407), and the ready availability of industry information which can
facilitate collusion (F 408). See United States v, Afuminum Company
of Ameripg, 37T 1.8, 271, 280-81 {1964); 1992 Cuidelines, Sections
20, 211,212

3. Conclusion

The acquisition of Meredith/Burda by Donpelley creates an
"approciable danger” of fomre anticompetitive effects. Owens-
Hlinois at 29.

That concern could be ignored it theve were no barrters {o eniry
into gravure printing, for, in that case, it (s unlikely that market
power, whether indi vidually or collectively exercised, will persist for
long.” R.F. Gaedrich, 110 FTC ar 207, 296 n.63, hut there are
substaneal bamers to rapid and effective enoy into hiph velume
publication gravure printing. Barriers to entry into grayure printing
(F 375) would create & morc than two year delay between the time
entry or expansion is conternplated and ultimately achieved (F 365-
74). Thus, entry into high volume publication gravuee printing would
not occur swiftly enough to counter the probable anticompetitive
conscquences of the Meredith/Burda acquisition:

In order to deter or counteract e competinve etfects of concern, entrants
guickly must achicve & significent hnpecl on poce i the relsvant madket. The
Agency genarglly will consideT timely only thoss oommitted eaccy altematives that
can be achieved within two vours from initisl planning to sigaificant market impact.

1992 Guidelines, Section 3.2,
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V. SUMMARY

1. The Commission has junsdiction over the subjcot matter of this
proceeding and over defendants RR. Donnelley & Sons Co.
("Donnelley”) and Pan Associates, a limited partnership,

2. Donnelley and Pan Associates were, at 2ll imes relevant
herein, engaged in commerce, as "comwgerce” is defined in Section
1 of the Clayton Act, a5 amended, 13 U.S.C. 12, and their busincss is
1, or affects, commerce a8 "commerce” 13 defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 44,

3. The appropeiate line of commerce within which 0 evaluate the
comperitive effects of the acqmisition of Meredith/Burda by
Dennelley 1% the supply of high volume publication gravure printing,

4. The appropriate geographic macket within which to evaluate
the comperitive effects of the acquisition of Meredith/Burda's high
volume puoblication gravure printing business is the continental
United Seates,

5. Damiers to entry into the relevant market are substantial, and
substandal harm to competition would occur until aew eatry could be
zecomplished.

&. Prior to and at the time of the acquisiticn, Donnelley and
Meredith/Burda were actual, direct and substantial competitors in the
supply of high volume publication gravure printing.

7. The effect of this acquisition has heen or may he substantially
w0 lessen corpetiion or to 1end to create & manopoly in the aforcsaid
product and geographic marker o violaton of Section 7 of the
Clayton Act, as amended, 15 U.85.C, 18, and Section 5 of ihe Federal
Trade Commusston Act, as amended, 15 U.8.C. 45, in the follovwing

WRYS:

{a) It eliminated actnal competition hetween Donnelley and
Meredith/Burda and between Meedith/Burda and others in the
relevant market;

(by It sipnificantly increased the already hizh lovels of
concentration it the relevant market;

{¢) It ereated a firtn whose share of the relevant market is so high
that it has achieved the position and market power of 2 dominant
firm;
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{dy 1t eliminated Meredith/Burda as a substantial independent
competitive torce 10 the relevant market; and

{e) Tt increased the likelihood of successful anticompetitive
conduct, non-rivalrous bebavior and acmal or tacit collusion among
the firms in the relevant markes.

8. All of the above inercase the likelihood that firms will increase
prices and mestrict the cutput of high volume publication gravure
printing.

0. The order entered hercinafter is appropriate to remedy the
violation of law found Lo cxist.

V. ORDER
L

It is ordered, That for purposzs of this order the following
definitions shall apply:

A, "Donnelley” means respondent B.R. Donnclley & Sons Co.,
irs directors, officers, agents, representarives and employees, and its
parents, predecessors, subsidiaries, divisions, groups, affiliates,
suceessors and assizns, and their respective directars, officers, agents,
representatives, emplovees, successors and assigns.

B. "Meredith/Burda” means the former business entity fointly
owned by Meredith Corporation and Pan Associates, L.P.

C. "Panr Associates, LP." means a limited parnership and a
holding company tor the Bundu [umily with ils principal place of
business in New York, New York

B "Meredith/Burda's Printing Basiness" means the business of
eommercial printing acquired by Doanelley from Mecedith/Burda,
including all of the assets, titles and properties, tangible and
intangible, of said business, and its associated interests, rights and
privileges, including without limitation all buildings, leaseholds,
machinery, equipment, inventory, supply amangements, funded
employee benefit plans, customer lists, copyrights. rrade names,
trademarks, trade secrets, patents and other property of whatever
description, together with all additions and improvements thereto
made sabsequent to the Acquisition by Donnelley and all other
facilicies, assets, dtles, properties, interests and rights and privileges,

B T L TOL R
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including zmv bysiness interest in Siegwerk Inc_. as may be necessary
te recomstitule Meredith/Durda's Ponting Business as a wviable
competitor to the syme extent as existed prior to the Acquisition.
Meradith/Burda’s Printing Buosmess shall include: all of
Meredith/Burda's printing plants located ar Casa Grande, Arizona;
Des Moines, Towa; Newton, North Carolina:; and Lynchburg,
Virginia. .

E. "Acquisition” means the acquisition of Meredith/Burda by
Daonnelley, pursizant to a Murchase and Sale Agreement entered into
on December 21, 1989, and more [ully deseribed in 9 12 of the
Commission's complaint issned in this matter.

F. The "Commission” means the Federal Trade Commission.

11

it ir frther ordered, That Donnelley shall divest, absolutely and
in rood faith, Meredith/Burda's Printing Business within twelve (12)
months from the date this order hecomes tinal. The divestiture shall
be only to an acquirze that receives the prior approval of the
Commission, and only in a manncr that reeeives the prior approval of
the Commission and, if the divestiuee of Meredith/Buerda's Printing
Basiness is to be accomplished by a public offering of all stock and
other share capital of a corporation containing Meredith/Buorda's
printing business, such public offering shall aise vnly be in a eanner
that receives the prior approval.of the Commission. Provided,
however, that for a period of ten (10) years after the date of the public
offering, no person who is an officer, director or execurive empioyee
of Domnelley or who owns move than one {1) percent of the stock of
Donnelley shall be an officer, director or execntive employes of Lhe
corporation or shall own or control directly or indirectly more than
one {1} percent of the stock of the corporation. The purpose af the
divestiture is to maintain Meredith/Burda's Printing Dusiness as a
viable competitive concern engaged in commercial printing and to
remedy the lessening of competition, resulting from the Acquisition,
as alleged mn the Commission's complaint. In connection with the
divestlure required by this paragraph:

A. If any printing plant associated with Meredith/Burda's Printing
Business, or any other facilities, assets, titles, propertes, interests,
rights and privileges associated with such Printing Business, have
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teen sold, closed shut down, disposed of, or arc no lonper
opcrational, Meredith/Burda’s Printing  Buesiness shall include
Donnelley's most comparable, as determined by the Commission,
printing plant or facilitics, agsers, titles, propertics, inferests rights
and pnvileges associated with such printing business that are in the
same of hetter condition than those that were aceuiraed.

B. Donnelley shall provide to the acquirer of Meredith/Barda's
Printing Bustaess, or to the corporation in the event of 2 public
otfering, on a nonexclusive basts, all technology (including patents,
licenses and know-how) that was not obrained by Donpelley as part
of the Acquisiion and is used by Donnelley, or developed by
Donnelley for use, in connection with Meredith/Burda's Printing
Busingss: Donnelley shall not interfere with any attempt by such
acquirer of Meredith/Burda's Printing Business, or the corporation In
the event of a public offering, to employ any personnel previously or
presently employed by Meredith/Burda, or previously or presently
employed by Donnciley, in conpection with the opcration of
Meradith'Burda's Printing Businsss nor seek to enforce any
smployment contract against such persoanel.

C. Donnelley shall assign to the acquirer of Meredith/Burda's
Printing Business, or o the corporation in the event of a public
offering, all customer agreements or understandings, formal or
informal, and all enstomer records and files relating to commercial
printing supplied by MercdithBurda's Printing Business.

1.
It ix further ordered, Thal:

_ A, If Donnelley has not tully complied, absolutely and in good

faith with paragraph T of this order within the times provided in such
paragraph, Donnelley shall consent to the appointment of a trustee 1o
divest the aggets pursnant to paragraph IT of this order. In the event
the Commussion or the Acterney General brings an action pursuant to
Section 3(1) of the Federal Trade Commission Act, 15 U.5.C. 45(1},
or any other statute enforced by the Commission, for any failure by
Donnelley to comply with this order, Donneiley shall consent to the
appaintment of a trustee in such action. Neither the appointment of
a rustes nor a decision not to appoint a trestee under this paragraph
shall preclude the Comrnission or the Attorney General from seeking

- —_——————— .
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civil penalties and other available relief, including a conet-appoeinted
trustee, pursnant to Section 5(1), or any other statule enforced by the
Commission, for any failure by Donnelley to comply with this order.

B. I atrustee is appointed by the Commission or & conrt plirsuant
to paragraph [II. A of this ocder, Donnelley shall consent to the
following tetms wpd condifions regarding the trustee's power,
aurhority, duties and responsibilities:

{[) The Commussion shall select the trustee, subiect 1o the consent
of Donnellcy, which consent shall not be unreasonably withheid. The
trustes shal] be 1 persun with expenience and expertise in acquisitions
and divestitures. Tf Dromnelley has not opposed the selection of a
proposed teustee, in writing, within fiftecn (13) days after notice by
the Commmssion's staff oo Donnelley of the identity of the proposed
trustee, Donnelley shall be deemed to have consented o the selection
of the proposed (mstes,

{2) The trustee shadl, subjecl to the pror approval of the
Commission, have the exclusive power and auathority to divest the
Waredith/Burda Printing Business.

{3} The trustee shall have eighteen {1¥) months trom the date of
appointment to divest Meredith/Burda's Printing Business. [f
however, at the end of die 18-month period, e rustee has oot
submiitted a plan for divesting the Meredith/Burda Primiing Business
or believes that such divestifure cannot be accomplished within 2
reasonabiec time, the frustee's perdod for divesting may be extended by

"the Commission or, it the case of 4 court-appointed (Tostee, by the

ot

{4) The trustee shall hawe fuii and complete access to the
perscnnel, books, records aod facilities of any of the properties of
Domreliey, or any other relevant information to divestiture of
Meredith/Burds's Printing Busmes:. Donnelley shall develop such
financial or other information as the trustee may reazonably request,
Doneelley shall cooperate with the oustes, and shall take no action
to interfere with or impede the trustee’s accomplishment of the
divestiture.  Apy delays caused by Donpelley in meedng the
reasonable requests of the trustes shall extend the time for the trustes
to divest in an amount egoal o the delay, as detennined by the
Coramisgion or, for a court-appeinted trustee, by the court.

{5} Subject wo Donnelley's absolute and unconditional obligations
under paragraph I of this order, the trustee shall use his or her best



R.R. DONNELLEY & SONS CO. ET AL 133
3% Initial Desision

efforts 10 negotiate the mast favorable price and terms available in
divesting Meredith/Bnrda's Printing Business,

(&) The trustec shall serve, without bond or ether security, at the
cost and expense of Donnealley on such reasonable amd custommary
terms and conditions a5 the Commission or a court may set. The
truatee shall have the aunthority to retain, at the cost and expense of
Donnelley, such consultants, attorneys, investment bankers, busingss
brokers, accountants, appraisers and other represeotatives and
A5S1S1aNlS 2% are reasonably necessary to assist in the divestitore. The
trustes shall account for all moenies derived from divesting
Meredith/Burda's Printing Business, aod for all expenses incuried.
After approval by the Commission, or, in the case of a court-
appointed trustee, by the court, of the accounts of the frustee,
inciluding fees for his or her seryices, all remaining monies shall be
paid o Donpelley and the trstee's power shall be temmninated. The
trustee's compensation shall be based at least in gignificant part on a
COMINISIION aim@npement confingent on the trustee divesting
MeredithBurda's Printing Busingss.

(7) Except in the case of rackless disregard of his or her duties,
Donnelley shall indemmify the trustee and hoid the trustee harmless
against any losses, claims, damages or liabilittes arising In any
manner out of, or in connection with, the trustee’s duties under this
order.

{8) Within thitty (300 days after the appeittment of the tustae,
and sebject w the prior approval of the Commission, and in the case
of a conrt-appointed trusles, ol the court, Donnelley shall execute a
tst agreement that transfers to the tmstee all rights and powers
nevessary to divest Meredith/Buopda's Printing Bpsiness. '

(%) It the trustea ceases to act or fails to act diligently, a substitute
trusiee shall be appointed in the same manner as provided in
paragraph I of this ordes.

{10) The Commission, and in the case of 4 court-appointed
trustes, the count, may oo its own injtiative, or at the request of the
trustes, issue such additional orders or directions as may be necessary
and appropriate to accomphlish the requiremeats of this order.

{11} The trustee shall report in weiting to Donnelley and the
Commission every sixty days (60) conceming the trustee’s efforts to
divest Meradith/Burda's Printing Business.

-y M
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Lv.

1t is fierther ordered, That pending any divestitare reqiired by this
order, Donnellay shall take all measures necessary to maintain
Mercdith/Burda's Printing Business it its present or lmproved
conditton, and to prevent any deterioration, except for normal waar
and tear, and otherwise 0ot cause Or permil impaurmeat of the
marketahility o viability of Meredith/Burda's Printing Business.

Ponnelley shall not burden Meredith/Burda's Printing Business,
or the corporation in the event of a public offering, with any
obligations that may impair the viability of the business or frustrate
the purposes of the divestiture, and in ho event shall any obligations,
apart from tunded employment benefit pension tunds, ransferred by
Donnelley be any greater than those carmied by Meredith/Burda st the
tirne of the Acquisition.

V.

It is further orderved, That for a penod of tea (10} years from the
rlare this order becomes final, Donnelley shall not, withaut the prior
approval of the Commisgion, directly or indirectly, through
subsidiaries or otherwise, (A} acquire the whole or any part of the
stock, share capital, equity or other interest in, any concern, corporate
or noncarporate, engaging in the supply of publication gravire
printing within the United States; {B) acquire any assets used for or
previgusly used for (and still suitable for use for) the supply of
publication gravace printing within the United States; or (C) enter
into any agreement, tnderstanding or arrangement with any concemn
by which Donnelley would obtan the macket share, in whole or in
part, of such concern.

VL
it is further ordered, That:

A. Within sixty (60) days from the date this order becomes final,
and every sixty (60) davs theraafter until it has folly complied with
paragraphs I and II of this order, Donnelley shall file with the
Commission a verified written report setting forth in detail the
manner and form in which it intends to comply, is complying or has
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complied therewith. All such reports shall include, in addition te
such other information and documentation as may hereafter be
requested: (a) a specification of the steps taken by Donnelley (o
make public itg desire to divest Meredith/Burda's Printing Business;
(b) a list of all persons or orgamzations to whom notee of divestiture
bas been given; (o) a smnmay of all discussions and negotiations
togerher with the identicy and address of all intereseed persons or
orgatizations; and (d) copies of all reports, internal memoranda,
offers, counter offers, communications and cerrespondence
concerning said divestitare; and

B. On the anniversary of the date this order beeame final, and
every anniversary thereafter for the following nine {9) yeurs,
Donaelley shall file with the Commission a verified written report of
its compliance with paragraph V of this order.

YII.

It is further ordered, Thut for the purpose of determining or
securing compliance with this order and subjeet to any legally
recognized paivilege, upon written raquest and on reasonable notice
to Donnelley made to its principal offtce, Doonelley shall permit any
duly avthonized representatives of the Commission access, during
office hours and in the presence of counsel, to inspect and copy all
books, dedeers, accounts, comrespondencs, memoranda and other
records and documents in the possession or under the control of
Donnelley and o interview officers or emplovees of Doanelley
relatng to any matter contained in this order,

VI

It is further ordered, That Dopnelley shall notify the Commussion
at least thirty {30) days poor to any proposed changes in the
corporation, such as dissolution, assignment or sale resulting in the
emerzence of a successor corporation, the creation or dissolution of
subsidiarizs ot any other changes that may affect compliance
ubligalions arising cut of the order.
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AY STAREK, Commissinnar:

I INTRODUCTEON

On September 4, 1990, R.R. Donnelley & Sons Co. ("Dunneliey”)
acquired all interests in the Meredith/Burda printing business
("MeredithBorda") from Meredith Corporation ("Meradith™) and Pan
Assoctates, LP. ("Pan™).* Prior to the subject acquisition, Donnelley
and Meredith/Burda independently provided commercial printing
services. Donnelley is the largest supplier of commercial printing
services in the United Stutes. IDFY[1.3 1t provides printing services
for publications including mail-order catalogs, newspaper inserts,
magazines, books, directories, computer documentation, and fnancial
documents. IDF § [. Prior to the acquisition, Donnedley provided
printing services from plants locared theowghout the United States
employing the two primacy printing tcchnologies in publication
printing: the gravure process and the offset process. TDF §f 1- 5.°
Immedistely prior to the acquisiion, Meredith/Burda was amons the
largest cornmercial printers in the United States, offering both
gravure and offsct printing services from four plants in the United
States for a variety of publications. IDF 9 7-9.°

! The fellowing abbreviaiions ace used in shis apenion:

] Tnatkd Dlesicon (page mo.}

F loilid Decision [ na)

OATE. Ozl Arpoment Tranesript (page mo)

RAH Eespandent's Appeal Beef {page 1o,)

CAR Coenplaint Counsel's Appeal Boief {pooe oo}
KRB Hespondent's Reply Hriet (page ko

CPE Compluiat Cownscl's Peopased Fisdings of Facd 0 ne)
RFF Rezpondzrt’s Proposed Fudings of Fuel (T oed
Te. Adanenidtraceve Heartng Transcopt (page oo
[ Compluint Counsel’s Exhibit

X Respondent's Exhibit

* Poior 1o the acquisition, MeredithfBurén wos o joint ventuee comprising MozedidyBuorda
Compmmes, [nc {2 wholle-owned sobsidiary of dMesadith) apd Pan (2 fimited patogeship awnsd by
members of the Burda fomily). Pursuant to & pueshase ang sale agreement, Donnefiey acquired
beredith/Burda. by aequineg (it al] a7 the isgped and ouestanding stock of MeredithBorda Comepanies,
[oe., and (it all of the Eaited parnersbip o lerests in Pan, CX-3-DB .

+ Dwonnellay's fincal QO PR, and 1903 ne sles were 53,408, 53215, end $4.173 billicn,
respeetively. IDF9 6,

Dannclley algn provides coruaeriial pdnling servioes wsing other processes — letremness and
Aexagrapby — that are now imperticnt 2 the dispositien of this cass. See IDFTY 1, 29: RPFY LI

Tis fiscald yesr 102G, the: e prior kaits mzquisizien by Dooneley, Mesedith/Burda ceported salez
ul§456,T wdilion, W9 2
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The Cuomnmission's complaint, issucd Ocroher 11, 1990, charges
that this acquisition may tend substantially to lessen competition in
the supply of high volume publication gravure printing in two
geographic markets - the continental United States and the western
United Sgates -- in violation of Section 7 of the Clayton Act. 12
U.S.C 18, and Section 5 of the Hederal Trade Commussion Act
{"FTC Act"), 15 1.8.C. 45 The Administrative Law Judge ("ALI"™)
assigned to this procesding issued an Initial Decision on December
10, 1993, holding rhat the effect of the acquisition has been or may
be substantially to lessen competition or to create a monopoly in the
supply of high voleme publication"gravure printing in the continental
Umted States. The ALT orderad Donnelley to divest the acquired
Meredith/Burda business.,

Responderts state four bases for appeal from the Tnitial Decision:’
(1} that the docmine of issue preclusion bars the ALJ from
reexamining facnial issoes decided in a 1990 hearing by the Unied
States IDstict Court for the Distner of Celumbia on the
Commission's motion for a preliminary injunction, £F7L7 v, RA.
Donnelley & Sons Co., 1990-2 Trade Cas. (CCHY § 69,23-9 (D.D.C.
13900}, (2) that the ALI erred in recognizing a relevant product
markzt of "high-volume publication gravure prining”; (3) that the
ALJ erred in finding that the acquisition would tend subatantially to
lessen competition ur tend o creale a wonopoly; and (4) that the
liabtlity finding and the order of divestinire are not hased on
substantial competent evidence.

The Commission reviews this matter de nove. We conclude that
the: ALT and, thus, the Commission are not barred from recxamining
facmal issues decided in the preliminary injunction hearing. We
further canclude that "igh volune gravuce printing” as proposed by

6 Specificaliy, the cormplaigr chaeges aal Thonnelley had entered inbo astzemenis witk deredich
Cocporarion {"Monedith™) and Pen Astoclites Limited Pormership ("Pan') chat violated Sootion 5 of the
Federal Trade Comitussion Act, as amendad, 15 15.C, 45, and [hal pucsitaat Lo [eac agrecmems
Thmiuzlley bud acquired eecain buziness interests of Meredith and Prn in MermithBurde, and tha susch
acyguision violawed Section T of the Claymn Act, s amended | 15 TLS.C. LY, a5 weli as Section 3 of the
FTLC fwen

K Fither side iy E'F'F"-""[ tha Al I"s d=cigica to the Fuld Comemas2iom, which will rhen ontee i own
dexisivan, LOCFR 3,52, IF U Commizssion finds o violabon of law, i toay snisr an vade B disest aod
for orber appropriete cecief. 13 USAC 21E). Uoder both the Clavton Act and e FIT0 Act, sieth an
vrder 35 subrjeat o revicw M the coart of appeals, L5 TRE,C. 2Lch, 43, and, aftar the reooed ‘is Liled, "the
Jurizdiztion of dhe court of appeals b affrm, enfonce, modify, or set aside oeders of te Commissian |
.. rhall be pxglusiva,™ 13 LL80C, 21icE), Aoy order the Comutission may 333 docs net take effect undil
Jjudseial review is compler. 15 1L5.C. 2105
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compiaint ¢counsel is not & relevant market for the purposes of
assessing the legality of the acquisition under Secton 7 of the
Clayion Act. Because complaint counsel made no attempt to prove
that the: acquisition lessened competition 1n & broader market, this
finding could be considered dispesitive. [¢ is undisputed that
concentrazon and other characteristics of such a hroader market are
not conducive o an exercise of market power by the merged firm,
untiaterally or in coordination with others. Moreover, if we assume
for purposes of further anatysis the existencs of a relevant market for
high wolume publication prioling, lhe analysis of potential
anticompetitive effees reinforces our conclasion that the acquisition
does not violate Section 7. We conclude that neither coordinated nor
umiateral anticumpetitive effects are a likely result of the acquisilion
in the assumed market.  For the seasons set forth helow, the
complaint is dismissed.

I PROCEDURAL HISTORY

In July 1990, the Comrmission moved tor & statulory Wwmporary
restraining order and prefiminary injunction under Section 13(b) of
the FTC Act, 13 U.5.C. 53(b), to prevent consernmation of the
acqusition. The Commission sought such relicf " aid of an FTC
admimistrative proceeding " E g, FTC v. Food Fown Stores, fnc., 33%
F.2d 1339, 15341 {4th Cir. 1978). As provided by Section 13(b) itself,
the Conmrmission askad that injurctive relief be grantzd "pending the
issuance of a complaint by the Commission and untit suach compiaint
is dismissed by the Commission or set aside by the court on review,
or until the order of the Commission made thereom bhas become
final. "™

L .
Secniom b provides in pettiocnt part
Whenever the Commizaion baa reasan to beiicwe: --

(1) thatany poraon, parin;chip or conpematon is wizlting, or is about to violaks, any provisioo
of law enforced by the Faderal Trude Commission, and

(23 Tt the enjoining theesof pending the issuasee of a congplaint by the Coission aul e
such complaind is dismissed by the Commiastan ar 2at atide hy flse caver on revisw, or ondi| the order
of the Commission mades thereoo ks Tasaane Gzl wonld b i e ot of dw public --
the Commission by any nf it? afoeteys desigralasd by it for such porposs may bring sadt in a district
court of e Tnited Stabes by giajain any swedl acl or practive, Upon a proper stuwiog thul, weighing fie
equirics and consilerng e Comomission’s likelihood of ultimate sucoess, such ection would be i che
pubilic inbeost, wnld afler aotice 10 the defendao, & tempo@ry eetreining order of & preliminacy
injurricn may b arnted witheut Bond . _



R DONNELLEY & S0MS Ch, ET AL, 139
Erc Qipinion

The disteict court judge who heacd the case permitted the parties
to present a truncated evideoitary hearing noder a provision in the
applicable local court rules that vests in the distrier conrt judge the
discretion to determnine the scope and nature of any hearing for a
preliminary injunction, D.D.C. Local Rule Ne. 205(d)* The
trupcated evidentiary hearing lasied five pactial days and ended with
an additional half day for closing arpuments. Neither the Commission
nor the respondents objected to the truncated nature of the hearing,
and ne party moved undar Fed. R. Civ. I' 65(a)2) to have the
hearing on the praliminary injunction consolidated with the trial on
the merits.'® At all Gmes all pasties were engaged in a proceeding
that sought only temporary and preliminary relief,

On Angust 27, 1990, the district court denied the Commission's
request for a preliminary imjunction. The courts findings and
conclusions, adopted nearly verbatim from propesed- findings
submmtred by Donnelley and Meredith, expressly recognized that the
proceading was one for preliminary relief:

This matter was heard on the maticn of plaintff Federal Trade Comemission {(EFTC}
for # preliminary injunction pursuan® oo Section 130k} of the FTC Act, 15 TS
53iby, seeking to enjoin the acquisition of any stock, assces, or other inlerest in
Mercedith Corporation, Maredith/Burda Companics, and Pan Associates, L.P., by
EE. Deonclley & Sons Campany, pending the issuance of an sdministrative
complaint by the FTC challenging this scquisition and final actien thenzen,

FTC v. RR. Dunneliey & Sons Co., 1990-2 Trade Cas. (CCH) ¥
69,239, at 64 854 (T).ILC. 1990). Similarly, an addendum composed
by the distriet court, and added to the proposed findings of Donnelley
and Meradith, acknowledged the rushed circumstances in which the
court had considered the Commission’s motion for preliminary relick:

The cases becarme st Bsue (oa Aupust 217 decng g week in whichs e widersigned
was gerving as the Court's Metions Tudge, hendling multipls ober matiens for
temporiry restmining orders and preliminary injunctions, ., in ewses assigned to

¥ This Rule has since heen reviged slightly, Bet the prezent pablished form is i all materiul
respects e sanke as 4 way U Augusl |59,

12 Any such consolidation woold have Seen improper. While & count may cerbinly order
consolidaGon of heeriogs on reqoests for pezliminary and permansot injunctions whers both types of
elict have becn acupght in e same action, it may et omsedidate a cauza of actien noc pleads in the
complaint. The Camazsion's coulpiunt sought ooly prelmioary relief. The granting of such relief was
Tan end in itzelf, ' and "the dJisoicl court [wm| oot nuhocized to dekermine whatkes the angtouet Taws
have been or are il o be violated. That adfudicatory Function is vestad io FLT i e Tret inscznoe”
FTC w, Food Town Stares, fue., 530 F2d at 13421 tev alsa FT'C . Beairice Foeds Co,, 38T Fid 1215,
L2329 (130 Cic. 19780 FTC 1w Deeaste s Colomy Corp, 434 F. Sepp. WIRK, L9 (5.00M.Y. LY.
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other judges who lempornly are away [Tou the couethooss, Recawse of that fact,
and recognizing that yet another comtal drug tial will begin Wmomow, the Court
asked both sides tu submit pruposed vrderz mespestively granting amd denying
plaindff's motion for 4 prefiminacy injunction. fn the intorst of time, tha Court
obviously has largely adopted defendants’ propoded vrder.

{d_ at 64,856.

FTC counsal filed a nolice of appeal and sought from the district
court an injunchion against the transaction pending appeal, in order
to preserve the Commission's opton w pursne appellate revizw.
Following aoalysis of the decision, however, the Cooumission
determined not w seek further mview of the district coori’s denial of
prefiminary relief and on August 30, 1390, moved to dismiss its
appeal. On September 4, 1990, Donnelley and Meredith
consununated therr iransaction.

© O Ootgber L, [990, the Commission issned an adninistrative
complaint in this proceeding pursuant to Sections 7 and 11. of the
Clayton Act, 153 U.5.C. 18 and 21, and Section 5 of the FTC Act, 15
U.5.C. 45, challenging the transaction.” Section 11¢b} of the Clayton
Act, 15 USC. 21ib), expressly vests the Commission with
Jurisdiction to determine the legality of 3 corporute acguisition under
Section 7 and, if warranted, to order divestiture.

On Janoary 16, 1991, the ALY denied Donnelley's cross motion
for 2 summary decision and ditected that its res judicata and
collaters]l estoppel defenses to the complaint be stricken. The ALJ
explained his rejection as follows:

Hespondants arsue thar a Ove-day hesring is oot a "curtailed" procedure, but it is
in comparison with the ypical Commission dministrative heariag involving
antitrust claims. These proveedings usually involve extensive ferml discovery inte:
slich Jasues as refovant product and goographic markests, entry barmiers and prabahle
competittve infury. Al of these issucs arc present in this cuse, and 10has been my
experience that matters of this nature invelve, not five-duy hearings, but heacings
which may last several mondhs and which involve maoy witnesses and hundreds of
documents. Thus, I cannot conczlude that the Dismict Cone was presented with
every fece which bore on the issues before it and I Giod thut those facts can only be
doveloped by discovery anf 3 wrial en the meries in tis administragve proceeding,

On Febraary 20, 1991, Donnelley filed an "emergency” appeal
from the ALJ's dectsion. Donnelley's motion was not received by the

' Although numed in the orginal complsier, Meredith was dismtissed as 4 respondent by
Stipelaticon af April 19, 181,
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Commission, as it was not anthorized under Commission Rude 3.23.7
Domnelley then filed a petiton with the Court of Appeals for the
Seventh Cirenit seeking review of the ALT's decision and, effectively,
asking that court to direct the Cominission to dismiss the complaint
under the doctrine of issne preclusion. The Court of Appeals rejected
Donmelley's petition for want of jurisdiction under 5 U.S.C. 704,
holding that the ALT's decision was not a reviewable "final order™ of
the Comnmissivn. R.R. Donneifey & Sons Co. v, FTC, 930 F2d 430
(Tth Cir. 1991).

After extensive pretrial discovery, hearngs were held in
Washington, 1.C., and Chicago, [llinois, from Janpary 23, 1993, to
June 17, 1993, The parties filed their proposed findings af fact on
September 17, 1993, and the ALJ closad the record on October &,
1993,

On December 30, 1993, the ALT issued an iuitial decision {"TD™),
pursuant to the Commission's rules of practice. 16 CFR 3.51. The 02
holds that the Comnmssion has junisdiction over the subject malter of
this procecding and over defendants Donrelley and Fan, and that
Donnelley and Pau wers engaged in "commerce” as delined in
section 1 of the Clayton Act, 13 U.S.C. 12, and Section 4 of the FTC
Act, I5ULS.C. 44, I at 91,

With respect to the market conditions relevant to the competitive
analysis of this acquisition, the ALT found: (1) that the relevant
market within which to evaluate the competitive effects of the
acquisition is “the supply of high volume publication gravure
printing” in "the continental United States"; (i) that Donnelley and
Meredilb/Burda were actual, direct and substanrial competitors in this
relevant market, and (i1} that "barriess to entry into the relevant
market are substantial, and substantial harm to competition would
occur until pew entry conld be accomplished." ID at 91-92.

The AL held that the effect of this acquisition has heen or may
be substantially to lessen competition or to tend to create a4 monopoly
in the alleged markei in violation of Section 7 of the Clayton Act in
the following ways:

2 Rale 3,23, pattemed after 28 T.5.C. [292, alnwe Commissinn review on.y of specified types
uof interocetenr milings by the AL (not involyved leee}, or whens de ALY certiffes his ruling for
tnfeclovcion Cammission eview, I chig case the ALF dod gof cerily 38 fling for Comadssion naiew,
1nstead, the motion war placed un the pablic record by (ke Commission's Seeretary an Febounry 2E,
L), 33 20 &% parte cOnnIRLicikicn.
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{a) It ¢limipated actual competition between Donnelley and
Meredith/Tiurda in the relevant markeat;

(b)Y It significantly increased the already hiph leveis of
concentration in the relevant market;

(¢} It created a firm whose share of the relevant market is so high
that it has achieved the positon and market power of a dominani
firm;

{d) it eliminated Meredith/Bueda a5 a substantial independent
compettve foree n the relevant market; and

{e) It increased the likelihowd of successfid aniicompetitive
conduct, nog-rivatrous behavior and actnai or tacit collusion among
the firms in the relavant market,

ID at 92. The ALJ concluded that the ultimate effect of the
acquisition 15 to "increase the likelihood that firms will increase
poces and restrict the ootput of Ligh volume publication gravure
printing.” 1T} at 92.

To remedy these anticomperitive effects, the AL orderad
Dopnelley to divest ihe acquired Meredith/Borda business
comprising, infer alia, {our grovure prantng plants to an acquirer that
obtains the prier approval of the Commission. Amwong other standard
provisions, the order prodibits Dennelley, for a period of ten years
from the date the order becarnes tinal, from acquéring without prior
Comrnission approval (1) any interest in a fiem cngaged in the supply

-of publication grayuree printing in the United States, or (iL) any assets

used {or suitable for pse) for the supply of puablication gravure
printing within the Urnited States. 1D at 93-104.

I, ISSTE PRECLUSICN

Principles of issne preclusion ot collateral estoppel do not
preclude the ALJ or the Commission from deciding the merits of the
complaiat.

Eespondents argue that the district courd's decision denying the
Commission's request for preliminary injuncrive relief nnder Section
13{b} of the FIT Act -- on grounds that the Commizston had aot
adeguately established the relevant product market -- estops the
Commission from adjudicating the guestion of product market
definirion in an administrative proceeding uader Section 11 of the
Clayton Act and Sectien 5 of the FIC Act. The dstrict court
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determined, afler a truncared hearing, that the Conuendssion hael mot
shown the requisite "likelihond of success™ to warnint a preliminary
injunction pending completion of its admicistrative proceeding. ' The
district court did net, and did not purpert te, decide the case, or any
pfits subsidiary factual issues, on the merits.* The distfct court was
not called upon to reach a "final resolution” on the antitrust issues,
but only to determine whether the FTC made "a showing adequate to
justify preluminary relief.” FI'C v Allivat Techsystems Tnc., 808 F.
Supp. 9, 19 (D.D.C. 1992), FYC v Beatrice Foods, Inc., 387 Fld
1225, 1229 {D.C. Cir. 1978),"" Under established principles, the
coart’s denial of a preliminary injuncrion does not estop the
Commission from exercising s express statutory authonty Lo
adjudicate the kegality of the ransaction.'®

A. General Lack of Collateral Preclusive Effect

Ordinarily 4 court i= not estopped from deciding the merits of a
disputed issue unless the decision alleged to create an estoppel ebfect
was "final, apd on the merits.” 18 Wiight, Miller & Cooper, Federal
Fractice and Proceduere Section 4427, at 269 (1981); see also
Restatement (Second) of Judgments Section 27 (1982) {an issue is
precluded only when it is "determined by a valid and final judgment,

12 Sew saprn gp. =4

! Indeel, in mjecking the Commission's mquest for 2 preliminacy injunsticn, the district coort
mmented ar leoath an pereived zops in g1 Commission’s prefiminacy shuvdme and on’ adjusnments
the Comrmnission trial ataff made i chee macket definition thoaughoal the Bve-day bearirg, £ 70 v 2R
Diwpreettay & Sons Co, 199022 Teade Cag. (COCHN T 63,279, at 64, 154-55. Similarly, in subsequently
denyiey the Commpgssisn's rocuest Jor a alay pensling appreal, the gowt agadn sckrowliedzed the
flﬁ!“lllin:lr}' sl of the Ese, sts:_ing thoe 3L had "Fewnd lint= TLkeliboarad aof suemess o the mone.” The
disiriat cowt Lhes expressly recommized thas it hed not heard the case oo the meils,

3 “The questica whether the Bequisidon ectuelly violates the antioust Jaws is reserved for the
Comemirion and in ol hefone Fhe divtict coeet i0 5 pralimidary injoncion hearing]. The Commission
meete 3ts Bieedes i ) shews prelipdaadly, by aflilsyits ur eler pregl thar bt e 2 fair and tenabde
chance af nltrmale snoeess on the merits.™ FTC » Yonthiapa Corpe, 4TI F. Sipp. d, 3 (0.0DC 14570
{sitalion canitel). The Seventh Ciruit has noted: “One of te main reusuns for cnegng e Federsl
Trade Commission and miving it .. Judsdiction o snforce the Clayton Act wes teat Congmett., . Haoght
the pssistance of an adminisorailve body wondd he belpful v resalving such [anticwsy] qeestions,”
Hogplal Corpnf Ammerice w FTC, 807 B4 1381, 1338 (7th Cir. 1986), cort, demied 431 U5, 1058
(LBET, Therefore, "Section 1 3(b) does nod contemplate o folkblown toial-cope head ng in District Cowt”
FTC v, I Indus, 1992-2 Trade Cas (OCH) 7 68,943 (ThOuC, (9920 Any urder issoed by the
Commission us a resubt of the edministracive procesdine s evieware inoa coort of appesis, Sae 13
U5.C. 45(c].

18 Sew B E Donyetley & Sanz G v FFC, 931 F2d $30(Tth Cir. D9917); Sttt Sarmadves, e,
8B FIT 866, $70-7 1 (1981} {intorlocuncy order) (dociaiona in a peeliminary injunction acton bmought
Under Sectien 137h) do not 20ljserally estop the Costupission from degidiog e meris im a fidl
odminigtrative trally s ecine Soaemnent of Fedepal Trade Comminsicn Telizy Regaeding Administrulive
bierper Litigazion Follewiog Denial of Preliminucy Iojuncoon (Fune 21, 1903),
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and the determination 15 essential o the judgiment"); accord Ashe v,
Swenson, 397 US. 436, 443 (1970) {"valid and final judyment™).
Because a preliminary injunclion hearing is not designed to decide
the case either finaliy or oo the merits, derigions made in that context
ate rarely granted collateral effect. As the Supreme Court has
obscrved:

Since. . . likclihaod of seccess on the merils was une of the factors the TRstrict
Court amk Lhe: Court of Appeals considered in granging . . . a preltminary igjuoetivo,
it might be suggested that their decisiens were tantamount 0 decisions on the
underlying marits. -, . This neasoning fails, however, hecauss itinproperly equates
"likelibond of guecesa” with "success.” end what is mors important, becanss it
fanores the significant and procedural differeaces betweon proliminary and
Fermanant infunctions.

The puepose of 4 preliminary injunction is merely to preserve the pelative
positions of the pecties until a toal on the merits can be held, Given this limiled
purpise, and given the haste that fs often necessary if those positons me o be
preserved, a prelivinary injuncdon is customtarly eranted on the basis of

- procaduces that arg less formal and evidence that is less compfele than in a mal on
the merits. A parly thus fs mot required to prove his case in Fall at & prelimicary
injunction headng . . . and the Godings of fact and conelusions of law made by a
court granting a prelimitary-inunction are not binding at toal on the merits. ...

University of Texas v. Camenisch, 451 U5, 39, 394-95 (1981)
(vilations omitted, emphasis added); see A.J Camfleld Co. v. Vess
feverages, Ine B39 F.2d 36, 38 (7th Cir. 19883,

The law of the D.C. Circuit is particularly pertinent in
determining the preclusive effect to be given findings of a districl
court in dhac circuit. The D.C. Circuit has repeatedly refused to
accord preclusive effect to findings made in a prelimnary injunstion
hearing. Inrejecting the contzntton that categorically-stated findings
of a district court in a preliminary injunction proceeding might have
preclusive effect, the couet ohserved: '

T Because the ultimate megits ame nal "1etessary™ tothe ootcome of a preliminary iojunction
under Seation 1307, e collapers estoppel deciioe is not relevant o this cass. £y Pardfoee Sosierr
Ca. v Shew, 433 (15, 327, 326 0.5 (1979 ('Under the doctring of enllateel eqtopnel ., the fudyaseat
i e prie o) prectwles pelitigation of ssues acnmdly Utigazsd wod mpuessarys b outuemee of the st
acton, %; see Montama v. Lnited Statzr, & U 8_ 147, 133 (1979 ("Undkec colinterol estoppel, ones an
=g b5 acally and necsssarily detesnined by o woen of sympalenl judsdiction, chat determinalton is
comclosive inosubsequent suit? Masscl on 4 diffemmt couse of action involving a party to the peice
bcgation."y off Palris Jervice Con of Mafena v EF4, 682 F2d 626, 631 oTh Clr, 195832), cerr,
derived, 59 [LS 1127 (1933} The distict coart was authorizod o consider oy dhe "lkelihood of
sucergs,"” The acuml nieils wee oot Jifizated, aod even 56 plantfs mouphn ey were liigae, the
"esrrts" wems oot “necessary bo the ouksome of the Go actien” A& To bood olheroriss "tmpropecly
wmunes ‘Likelibeed of success” with "suevess,” and .. igawres Be significant procedury] ditferences
between preliminary and peemanent fnjemctions,” Camsrizch, 45T L5, ac 244,
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To the extent that the indicgs and conclusions of the District Judge purported bo
settle finally the questions of law and fact raised by the coaplaint, those odings
and conclusions went beyond the determanation the judge was called upcn 1o make,
and should mot be resarded ag binding in further proceedings in the toal coun

fndustrial Bank of Washington v, Tobriner, 403 F.2d4 1321, 1324
(D.C. Cir_ 1968) (footnotes omitted): accerd Hunter Dovglas, Ine. u.
Sheet Metal Workers Int'l, 714 F2d 342, 346 {(4th Cir. 1983);
Berrigan v, Sigler, 499 F2d 514, 518 (D.C. Cir. 1974); 11 Wright &
Miller, Federal Praciice and Frocedure Section 2962, at 630-31.
The Seventh Circuit has stated that "in certain rare instances,
decisions granting or denying preliminary relief will be given
preclusive, effecl.” Canfield, 859 F.2d at 38, ciling and following
Miller Brewing Co. v. Jos. Schlftz Brewing Co., 603 F.2d 890 (7th
Cir. [978), cert. denied, 444 U5, 1102 (1980}, The "rare" situation
found in Miller Brawing, however, is oot preseat here. [n Miller
Brewing, Milier sued Schlitz for rademark infringement based on the
latter’s use of the term "Lite" for a reduced-caloriz beer. The court of
appeals summanly affirmed judgment [or Schlitz becavse the court
of appeals had, in an earlier preliminary injunction proceeding,
decisively held that "Lite™ was generic when applied to besr and
hence not protected by trademark: faw. The court of appeals held that
its earkier decizion was degisive because, among other things, Miller
in the earlier injunction procesding had conceded that the evidentiary
record before the court then was as complesz as it could ever be on
that issue and that the fundamental facts were not 1n dispute, &5
F.2d at 295, The court, thus, held that its carlier determination that
"Lite" 5 @ generic term was “an insoperable obstacle to Miller's
claims,"'® '
' Miller Brewing iz plainly inapposite. The Commission did not
prescot at the expedited preliminary injunction procezding all the
evidence in support of its allered market definition that it marshalled
in the administrative proceeding. Although Donnelley was perfectly

18 Siintlarly, in Canfield, the coue of appeals 1xeld that @ plaintif wos eolloierully sstopped from
_bringing A irdenark infunction a0l aglioa 4 contyselicor's uge of the leam “ehocolate fudpe™ for dist
wirlla, hecipess, in ot Joast ong prinoe case imvolving the soow pleintife, snuthur goun bad mads & deciaive
firdue il te b "ehoeo o fodee’ was peneric. Notably, howevar, the court refectad an zeument
thak itbad, in tBe context uf & previcus affiomance of & preiminary injunction, madke a decisive mling
in pEiintiff's favar on the issue. The, coort explzined that o view of the “perers] presumption agaenst
giving procliusive <ffect to preliminacy [ayonction] iwliogs" aoed o view of the fac tec ite prior opinion
affioming the preliminery injoncsiog "dealt with probahilities only, sinse we were detemiimng the
likelibaod of sleaess o e Bicnily,” Lheme wis mo mesalting sreclusive ¢fevt manoiog n feaur of the
placktiff, 839 F2d =t 33,
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within its rights to insist that the preliminary injuncton bearing be
conducted expeditiously, it may not elevate that truncated hearing
o a decision on the merits.'

Morcover, in this case, the district cowrt lacked authority {even
tual it purperted 1o do so) to resolve with finality any 1ssue in the
case.” Through Section 11(b) of the Clayion Act and Section 3(h) of
the FTC Act, Congress expressly authorized the Commission, in its
solc discretion, 1o determing the legality of corporate acguisitions and
other antitrust viclations by means of an administrative proceeding,
subject to review in the court of appeals. To grant preclusive effect
to decisions of the district court in a Section 13(h) injunciive
provecding would usyrp fhe Commission's sianuory fact-finding role
under these statotes, in plaio contravention of the will of Congress.
See NLRE v. Derver Building & Construction Trades Council, 341
1.5, 675 (1951) %

In creating the Fader:l Trade Commission amd establishing a
procedure for administrative determination of the legality of
corporate acquisitions and other conduct, Congress recogmized the

" In thie recard, the Supreme Court has nolerd Lhe approprnte procedures for seeking 1o havs a
prelimenary crfenetion hearng coosalidated with e thal on de medts:
Shiold an expeditd deciaca o the merits be appropriate, Pk 653ap2) of the Bederal Buler of Civil
Frscedure provies A oeans of secunag onc, Tl Bule paymoss 2 coawt (o "ocderihe tojal of die action
an the merta to be advanced antl consokicluied with the hearing of the apglivaBon.” Befone such an ords
oay iswe. howeves, the courls baene eommuonly reqwimed Cut “the parties skeuld oommally receive clesr
ane? woambiguows nofies [of the court’s intent b consolidars] sither bafiore the heariog commenoces o
ik a bupe which will s8]l affard the parties 2 full opportunity 5o prescnt their respactive cases.”
Lniversiny of Temas v. Cemerntnct:, 451 F24 ar 335 (oreckery gn oniginal, quating Pugplkeler v 3750 Lake
Shore Drive Coop. Sldp., 463 F2d 1033, 1087 {7 Cie, (9720, Bespondeniz did not follaw this
procedure. Inany event, such consolidation would have boen impropen, See miprz note 10

In Miller Brewing, the gourt thut decidzd Milker's modon Bar peeliminacy injunstion wewld alec
deride e request for final cebief. Tt gecms cloar thut Mier Srewing i5 0o qurs Gun 2o Apelication of
the view fhat on an gppliestion kar prelioisary infuaction, the tral eovet for, as in biller Brewing, en
appel labe cunrt on an uppedd foom the grand or dendal of prefimioaey g enetiond may, inan oppeopriae
case, o beyond the issus of prelimesary relict and ndicate (or diveeth thal the cear shragfd De digmissed
i1 itq enlirmey becawae ichas folly wnd finally sescdves an iaane Lhut presents an “insupecable” obie s
1 aatainigeg Hee cowy, By, Devcbrrr v, fedependence Sheres Corp, 311 LS. 292, 287 (19 ("W
imdmperhle obgerivn f maictainng the hill cleady ameany it may be dismisacd 2nd the litigaton
eI ™) [ilitkon omilledy,

Respondents attsmpt b disdogrish Denves Building on thy doal geemnsla Quar the NLRE has
axzlusive jurisdiction over labor macters, whiie the Commizsion does nat have exclugive jupsdiction
over andbse cases, aid that the NLED statete in that cass was desipne? "l assist in 2 preliminasy
nvveEsrEatinn, " while the Conmission in this cate had slrezdy oondueted A pre-mearger investmation inle
Ure cliallenged rransactival. RAR oL 5 03, Thewss argosilty are B eon pskling, Fieo cnder Secticn
1%k of the BT Acl the Commission i e primary (i el asived Facifindor in all cases (o which it
sucks preliminary mlfer unusr thid starute in gid ol Gs adjucdicalive progeediog. S, Sestion L3I0}
is also Intended Tho assict” the Commission's laer snforozment #Cfocts.  Aed neither the Hat-Seott-
Redino Aer, 15 1L3.C. 18a, nor Section 1 301), nac the Fedara] civil discovery males, inGrosbe duag the
Conuiigsion s discoueey (and investiyefon} dghus tarminate at the conclusion of & prediminary Sepmcion
acden,
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value of specialized expertise in a complex area of the law. See, 2.0,
Atlantic Refining Co. v. FTC, 381 US. 357, 307 (1963); Stanfey
Works v. FTC, 469 F.2d 498, 505 (2d Cir. 1972), cert. denled, 412
LS. 928 {1973} Section 13(b) of the F1C Act, addad to the statute
in 1973, wuas designed to permit the Commission to secure
preservation of the status Qoo pending determination of the case on
the merits in an administrative proceeding, in recognition of the
difficulty of reconstituting some merped parties ag visbie entities
through divestiture. FTC v. Weverfaeuser Co., 6035 F2d 1072, 1081
(D.C. Cir. 1981Y; see uiso Kennelft Elzinpa, The Antimerger Laws:
Pyrrhic Victories, 12 J.L. & Econ, 43 (1969). But nothing i the
statute or its Jegislative history purparts to divest the Comumission of
its preexisting statutory amthority to adjudicats the logality of
acquisitions and ather practices on their merits.™ To the contrary,
courts have expressly recognized that denial of preliminary injunctive
rehef under Section 13(h) of the FT'C Act comes without prejudice to
he Comrnssion’s authorily o reach a cenlrary conclusion when it
adjuclicates the merits of the case. See FTC v, Elders Grain Co., BAS
E.2d 901 (7th Cir. 1989). Compare FTC v. Simeon Mgmt. Corp., 332
F.2d 708, 717 (Gth Cir. -1976} {preliminary injunction denicd with
the court, per Judge Kennedy, ‘intimat[ing| no view . .. as o the
apprapriate dispesition” on the merits), with Simeon Mgmt. Corp. v,
FTe, 5 79 F.2d 1137 (9th Cir. 1978) (subsequent cease and desist
order wpheld on review of final agency actiom).™

IESB'S aiF osgital Corp. of America v. FIC, B07 F28 1281, 1367 (b i, LPRA) (Tiemner, 1.,
cers depied, 481 U85, 1038 {1 W8T ("Ce 0 the mzin reawas for creating the Fedemi Trde Comnuisiaon
and Ziving it concurrent jeisdictive & cufarge He Claytin Ad waa that Conpress distrusted judicial
‘derarmination nf anfitmsl questions. It thoughr the assistamzs of an administrative body weauld b
el ) i ol vingr sasch questions and irdesd sxpected Lhe FTO b duke the bviwcing cobe in enfuciog
ihe Clayton Act . . . . Ser Heederson, THE FEDERAL TRADE COMMISSIIM. ch, 1 (192343 The
Tisks inbetent in & lack of speclulized expecise i djdicating soiLprcy AnCirust (RELes are magnided
ima pealinknary injuncticn procesding. See Richerd Posner, BCOMOMICT ANALYSIS OF LAW 554
fhih ad, 1992) {"The gruklem [or the jwlze asked to mrant u prelinmioary iojweeion i@ dar be s beicg
askeel L rule it a hurry, on the basis of incerepieis information. The ek of emor is higl.™),

A provizo o Section P5(b} permics the Carorassion o meqeest, aod [fe 2oild o geatt, a
prrnend injanction in o “proper case.” io Jicu of Administrative esoluion of e malen e, ep.,
{fnetrdl Stertes v S8LA Group, ine, Tl F.2d 45 (Tch Ciz. 19531, However, the chowce. whther 1o reqiuese
suel refief rm solely within the Commission's discrction, snd the lagislative Bislory b lie jovis
mlicidis Bt it iz o e inwobed wheee the ageocy concludes that a case presenbs na Issoes wantacling
degai ley) aclmmiinistoative conslderation. £, at 453-37. Moither in this cese, oo im any olhee suil b sk
Under Sergion 1305 to preliminarily sujucn a soeporate acguisition, hes ths Cormmission weked the disinc)
cudnl o ceouder o Enul docirlon oo e merite In ait sweh cascs, as in chis one, the Commission laag
exercised ds eigress stabubory authesry aader tee Claybes and FTC Acts do decide the medts.

The obverse is equaily corect Compares FTE v Wewerfmaysar o, 665 F2d w LOTS {Fusding
that Caommission demenstrabsd ikelibuaad of suceess ader Seeeou T in five doy preliminary injenction
hearing), with Weyerfaeueer . 06 FTC 1T, 265 (19850 (Cosamissica finding lack of Section 7
wiglation: and digusissivg vompluiot aier smenismtive Geiagh Plinly, i Werahacuzer, dhie
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Thus, under the circumstances here, the general rule - that
decisions made in 4 preluminary mjunction hearing do not have
prechusive effect on a subscquent tral oo the merits — applies with
particular clarity.

B. No Basis for Exception to the General Rule

There is no basis for a departire from the general ule in this case.
Donnelley argues that it sccks (0 ¢raate only a narmow axception to
the general rube, stating two bases for giving preclusive offect to the
decisions of preliminary injunction headog: (1) where the
preliminary injunction proceeding did not afford a "full and far
opportunity to litigate”; and (2} where the preliminary injunction
judgment is not vacated.® In fact, Donnelley's proposed standards
for according collateral preclusive effect to a preliminary injunction
are no standards ar all, ,

On the first basis, the Supreme Court in Kremer v. Chemical
Constriction Corp., 456 ULS. 461, 451-82 (1982), equaies "full and-
Lair opportunity” with "mirimum gearantees of due process. Thus,
Dennelley appears to sugpgest that collateral estoppel attaches each
time a court denies a prelimimary injusction, unless it does not afford
the minimum dus process. Under this standard, a preliminary
injunction hearing would always bar subsequent litigation on the
merits since the proper entry of a4 preliminary injuncton decisicn
must meet standards of oninimum due process: Section 52(a) of the
tederal Rales of Civil Procedurs, which applies to all preliminary
wjuncions bearings in federal courts, regiires that "in granting or
refusing interlocutory mjunctions the court shall . . . set forth the
findings of fact and conclusions of law which constinnte the grounds
of its action." See FTC v. Beatrive Foody Cu., 589F.2d at 1235.%

On the second basis tor an exception to the general nile,
Dennelley cires United Stares v. Munsingweor, 340 U.S, 36 (1950),
for its view that the Coramission should have moved the court of
appeals 1o vacate the district courl's decision in order Lo aveid

Commizsion did nce ewen awsmpc o argue d1ac the respondsot was precludet by collateml asloppak
principles froa Litigaling the bens in the wiminisimtive precesdiog that Fallewed the district conc's
andlngs char were favarble [0 1B Commession, even Bieugh the "ad ministradve complaiot charpzid]
the same anticompstitive etfects sarlier alleged in the Commizeion's complaint for a preliminacy
iJIJUﬂlili.iJn.' 065 T 2l at 1075 n.&.
BAB a 510,

® I the "full and fair oppoToanity” is semething greaber than & "mioiolGm goaaotees of due

prces, ' Donnellzy does nod specity what it is.
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preclusion. The remedy of vacating a lower court's opinion, hewever,
is available only in the limited class of cases in which the litigated
issues become moot before an appeal can be prosecuted, In essence,
Dennelley would require every party losing a prelitinary injaoction
to-appeal in order to avoid preclosive effect

This position poses a standard that is contrary to the sound
admintsteation of justice. It would force the Commission to pursue an
appeal angd emerzency relief in the court of appeals, even if it
helieved the district court did nor comnit any reversible 2eror under
the standards applicable to preliminary injunction cases merely to
crgate the ciicimstances in which the Comunission could then ask the
court of appeals to vacate the lower cowrt's decision as moot.”
Munsingwear simply recognizes the principle that a party ought not
to be burdened with an adverse decision that it has been denied an
oppurtunity to appeal, through no [aull of ils own. By contrast, to the
extent Donnelley's argirment is that every preliminary injunetion must
be either appealed to its conclusion or vacated witbout an appeal,
Donnelley would place an enormoeus burden on the appellate courts.
And to the extent that Donnelley's argnment is that the Commission's
case was moat (because Donnelley had consnmmated the transaction
and thereby precladed Lhe Coramission from obtaining preliminary
reliel -- the only relief the Commission sought), Donnelley woald
require the Commission to ask an appellate cownt gither to reverse or
tO vacale every preliminary merger njunction the Commission loses.
This standard also would impose an imordinate buarden on the

= Any appel requires meene than & mere Jisagreoment with the il cowt aboor the result in e
case. The crifical eviluativn of an appen? enoils many conaiderativns, includiog an awamness char
appelizie courte distinpuish among erroes of law, artorz of fam, snd abuses of discretion in revigWwing
distrct sourt decisions, Bz, Visiae Sports, fnc, v, Melvills Carp,, 888 F.2d 605, 612 |9th Cin, 1989);
Bafa Conrractors, fne v, City of Chivege, B3 B2d 657 (Th Cir. [987), o, donied, 485 [F.5, oz
[19ER} (Fyitay] and Jegal ¢rmors cunsiloke an abuss of discretion). To disirict cowrt's legal analycis
Fuerly cooreclly anicoiated the legnl stundarda applicable 0 on action by the Comonission Boe a
prelimigary injunchon. Assuming ‘e distrier cowr ered, its @mors concermed gquestions 30 fak, nint of
low, For the Comrmisaion o haws anseseded in appealing the disteict court's donio] of ao injuostion, the
Commigzicn wiould [yava deen renwined o shone that fhe digtect gowr's Gndinge of fet wene “cleacly
crmancoEs” Jeg Ful, B, Civ, T, 32{a) ("Ftrwdings <f act, whelbice Baded on aral ar documentacy
cvidenee, shail oot be et aside wnless cleerly erronecus, ool doe repard shall be given b the ompomunity
of the iz covurt to judee the aedibility of wilnesses"). The standacd For fudivial noview of & digtriet
cour fReieal findings is much zloser to the "ahuse of iscretion” seamdard than it is b the "smw of law”
standanl, AR "atuse of discration” standard is very ditfioalt for 2 appellont to mest, and courts wil|
eirely overtur 8 district enurt Fordeclinisg tn geant equrtabie selief, aspeeiaily when that cowrt finds tat
the squitics do mar e canL 4 Lapwbetia, Cusapine FTC v Weverfeeeover fre., 603 F2d 1072, with FIT
. PP idus T, 798 F2A 1500 (0.0, Clir, 15956
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appeLiate cowts, Neither Mumsingwenr nor any pubbic policy compels
such a result.

The Commission’s prelininary injunction action did not seck a
resolution of the merits, tha court did neot decide the case on, the
merits, and the Commission was never given "clear and unarmbieuous
potice” -~ por indeed any notice at al® -~ that ils action for a
prelimunary injunction was anything more then o prediminaey
assessment by the distoct court of the Commission's likelihood of
success, given the evidence the Commission presented in that
proceeding.” Indeed, the district court's decision clearly contemplatzs
that the menis of this matier will be adjudicated in an FTC
administrative proceeding.’’ Donnzlley's belated atiempt to turn that
proceeding into something that it was not is rgjected.

IV, MARKET DEFINITION

Section T of the Clayton Act prohibits acgquisitions, the effect of
which "may be substantially to lessen compctition or tend to create
a monopoly” 15 1U.S.C. 18.% The langnage of Section 7 inficates that
a plaintiff ne=d not prove that an anticompetitive effzct is a certainty.
California v. American Stores Co. 495 U5, 271, 284 (199}
("plaintiff need only prove that [the acquisition's] effect may be
substantially o lessen competition”).” But Section 7 requires a
prediction of probable anticompetitive effects, not ephemeral

H The mure wppropoate pricice s foc fe Commissicn (i) Lo confioe it peguests Bl sl oo
decizions be wacated bo Buoss moot cascs that amicalate legal piinciples the Commission belizves arc
cimozous het which it cennot windicate on aspeal, but (3§ not to seck vacarioo of e adverse
prelintnacy decisians that e g their poiqua Pucts. The efficacy of this approach by the Coaamission
depends on (5 wonliooed ability Do htigatz the full medls of 2 case in he elued adripisicabive
praczeding when it is denied preliminary re=lief in the diatcict court.

» Puphsley v 1750 Lake Shore Drfve Coop, Bldp 463 F 2d at 15T, soe 2upra nots 19,

Althonga oot disposttive, the relative lenpth and scope of the adminisicatrve el and rhe
wolunve and quolity of eviderce preacnoed therein, 35 informnadve. The administrateye edad Jastsd Gve
monthe, a2 eoripesad with five days for the peelimioary sejoachicon heanng. Mocsover, eemplaing
counze| preseneed [lve Esimony foons @9 witncrses and prisenred @50 cviderriary exhibis, as
compur=l with & witgesses wnd {0 exhibils at be preliminary injunction hearing, CAB ag T4

See puprr pp, 49,

*2 Albough the complaint clalleness the acquisiton wder beth Setion T of the Clayton Act a1d
Section 5 of the [TC Act, the analytical standards tor assessing kegality in chis contexl a0 ma)
coextensively. See AP v PPG indus, S, T9R F2d 1500, 1500 o2 ¢0.C Cir. 19881 F1C v Pepofen,
fuc, 477 F.2d 24 28 w6 [2d Cie. 1973 Grand (s Co., [02 FTC 412, 1027 { 1983,

3 Secrion 7 doos not requice "e sermingy” o "even 8 high peobability™ thas on acgquisidon will
srhstanially lesscn competitbin, Lietred Starey v, Doreral Dhystardios Corp, 415 U5, 66, 50571474
FTC w Eldery Groda, fre, 56T F,2d 911, 906 (Tth Cirs 1980). fes wlon Efeired Sipves v Wesrern EEC
Cia,, T8T B, Supp, 308, 330 0.0 19910, a0, 993 F.2d 1IST2ATAE, Cie), oot demizs, [14 5. Ct 487
{1993 {"probability™ rarher than “eertainy” is the applicable stavdard io antifnest laed.
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possibilities. Brown Shoe Co. v. United Siates, 370 U5, 294, 323
(1962} see Midron Corp., 112 FIT 93, 169-170 (1989,

The central concemn of Section 7 is that acquisitions "should not
be permitted to create or enbance market power or to facilitate its
exercise.” T8, Deparment of Tostice and Federal Trade Commission
Horizontal Merger Guidelines ("Merger Guidelines") Section 0.1.%
Market powcer is "the ability profitably to maintain prices above
competitive levels for a significani penod of time.” Id. Section 0.1.
Thus, the ultimate issue under Section 7 is whether the challenged
acquisition likely will enable the merging firm, acting anilaterally or
collectvely with other firms, to increase prices above competitive
price levels ™ Seg, e g, Hospital Cormp. af America v. FTC, 807 .24
1381, 1386 (7th Cir, 1986} (Posner, 1), cert. denied, 481 T1.5, 1038
(1987 (Section 7 regeires "judgment {as o] whether the challenged
acquisition is likely to hum consumers, as by making it easier for
firms tn the macket to collnde, tacitly or explicitly, and thereby force
prices ahove, or fanther above, the competitive level”). The ultimate
question under Scctiom 7 may be stated more broadly (o iogiude a
prediclion of adverse effecls in competitive dimensions other than
price -- reductions in output, produet quality, or innovation. See
Merger Guidelines 0.1, n§; see, e.g., United States v. Philadelphia
Nat'l Bank, 714 U.S, 321, 368-69 (1963); FTC v. PPG Indus., Inc.,
628 F. Supp. 881, 885 (D.D.C), affd in part, 798 F2d 1500 {D.C.
Cir. 1986).

The prediction that an acquisition likely will have adverse
competitive effects requires a serss of successive determinations
outlined in the Merger Guidelines Section 0.2.°° First, the
Commizsion must find that the acquisition wonld merease
concentration and result in a concentrated relevant market, properly
defined and measured. "Deternunation of a relevaot market is a
necessary predicate to 2 finding of a [Section 7] violation." Cnited
States v. B dnPont de Nemours & Co., 353 ULS. 586, 593 (1957).
Section 7 of the Clayton Act prohibits acquisitions "where in any line
of cormmerce . . . In any section of the country, the effect of such
acquigition may be substantially to lessen cornpetiton.” 15 US.C. 18

4 Trads Reg, Rep. (CCHIE 13,104 [April 2, 19973,
Sutd 'Mlh'gur Crinad=lines Setion LTE (ﬂ]r, pfc'.'ai!ing pl'::ucqu.ig;rﬁ;-n E'!Il"iﬂl‘: |zl ax gtrb!l‘a]]j' ured
85 4 prewy for e conpetitve price Ievel).
4 The Carrmprgagdvn wss the framewaork set out in the Marger Guidelines for delorimsing whother
o challepge bdtoonif acquisitions. Althouph the Mereer Guidsiires we mot binding on 20uMs, fours
taf uppoad huree <onsidered them in determining the nmwpsct on compstiton of propesed arguikiton:. Fee,
ap., United Stater v, Beker Huphss, S0 E.24 981, OB 2.3 (D.C. Cle, 19900; PPE, T98 F.2Ad ar 1303,
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(emphasiz added). The purpose of market definirion ideatify those
sections of the economy that may be exposed by the challenged
aeguisition to a substantial lessening of competition. Owens-Hiinois,
Fre, 113 FTC 179 (1992) |IETC Dke. No. 9212 (Feb. 26, 1992), slip
op. at 41.77 As supgestad hy the langnage of Section 7, the relevant
market must be defimed along both a product and a geographc
dimeaston. {mited States v. General Phynamics Corp., 415 11.5. 486,
510 {1974) ("delineation of proper geographic and product markers
18 4 pecessary precondition to assessment of the probahilities of a
substantial effect on competition within them™). Complaint counsek
bear the burden of proving a relevant market within which
anticompetitive effects are tikely as a result of the acquisition, Kiiser
Alnirnn & Chem, Corp, v. FTC, 6532 F2d 1324 {7th Cir. 1981).
See tinited Staier v. Connecticnt Nat'l Bank, 418 11.5. 656, 669
(1974).

The AL found that the relevant product markeat is "high volome
publicaticn sravare printing,” #s allegred by complaint counsel. ID at
81-85. The AL]J further found that the United States constitutes a
relevant geographic market within which to assess the competitive
effects of the acquisition, and rejected complaint counnsel's proposed
Weslern United States market, D at §5-86. Respondents appeal the
ALT's product market determinatios, arzuing that competition from
offser princing services is sufficicnt o vadermine any atEempt by
respondents, unilaterally or collectively with other gravure printers,
to exercise market power with respect to gravure printing services.
RAB at 10-44. Neither complaint mur:ts.al nor msp::rndtnta appeal the
ALT's geographic market findings *®

We fiad that the ALI's mnclusmns as to geopgraphic market are
well supported, but we reject the ALY's conclusions as to product -
market. We conclude that "high volume publication gravure printing”
as proposed by complaint cotinsel is not a relevant market for the
purpozes of assessing the compelitive effects of the scquisition
Using the price disciimination methodology proposcd by complaint
counsel, adjusted to reflect actual substitution possibifitics, we find
that offser printing is used extensively in high volume poblication
printing. Complaint eounsel estimate that, in 1990, offzet accounted

el See (fnfted Stier . du Foeee, 353 (LS, an 59 (rubgtandalicy [of any ssening ul’ vempsbition]
ran be determined only ia s of the macke alFecied™)

M CAR at 51 0T (Coniplainr conngsl 30 ral Fremslly dlllengle] e ALTs rjection oF the
propussd “Wealemn (oitsd Slutes” seopraphic morksl, but neveribsless sottnd du the evidencs
auppariz such 2 scparnie antbTust marketh. .
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for 24.1% of print jobs with more than sixteen pages and prinl ring
of more than five million copies.” In the “core” of eomplaiot
rounsel's proposed market - print jobs with more than thirty-two
pages and print runs of more than ten million copies - offset
accounted for 13.5%.% These conclusions could be censidered
dispositive: Complaint counsel made no attempt to prove that the
acquisition lessened competition in a broader market that includes
oifset printing, and it is undisputed Lhat concentration and other
characterigtics of such a broader market are not conducive to an
exercise of market power by the mecged firm, unilaterally or in
coordipation with others, Assuming, however, the existence of a
relevant market for high volume pubiication printing -- contrary Lo
our finding that printers cannot identify customers with inelastic
demand according to the alleged parameters of the market - the
anulysis of potential antcompetitive effects reinforces our conclusion
that the acquisition does not violate Section 7.

A Broduct Marksr: General Steoelards

A market may be defined as "a product or group of products-and
8 geographic area in which it is preduced or seld such that a
hypothetical [monopolist] of those products in that area likely would
impase at least a 'small but significant and acniransitory’ intrease in
price, A relevant market i a group of produets and a geographic area
that is no higger than necessary to satisfy this test” Merger
Guidelines Section 1.0.* Thus, a relevant product market is the
smallest grouping of prodnets whose sellers, if unified by a
hypothetical cartel or merger, could profitably inerease prices
sigmificantly above the competitive level.” See H.J, Inc v
ternarional Tel & Tef. Corp., 867 F.2d 1531, 1537 (8th Cir. 1989} -
{a market i3 "any grouping of sales whose sellers, if unified by a
hypothetical cartel or merger, could raise prices significantly above
the competitive level™); Owens-Hilinots, frc., slip op. at 4-5.

Market definition ander the Merger Guidelines [ocuses solely on
demand substitution factors -- ie., possible coasurmer responses.

X
1:{:;!(.11574:4.
“: S Crese estinales may undersiate e poopsaeion of offact printing in e proposed market
Jee i, (oelinlng The bypotbenici] manapellse ae "3 hypothedcal profit-wazimiziog foo, ot
snbjet b prive Tegulation, that was she only present and Fugore produeer oracller af those procecty io
that aeen "),

e prevailing pre-acquisidon prive Jevel is pemwrully udcd as o peoay for the competitive price
Pl ff. Secienm 1.11.
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Supply substitution factors -- L., possible production fesponses -- ane
considered 1o the identification of turms that participate in the
relevant market and the analysis of entry. Merger Guidelines Section
1.0.* See Section V., infra. The Commission and the comrts use
cross-price elasiicity of demand as the primary ool for market
definition. See EL du Pont, 351 115, at 3594; Merger Guidelines
Section 1.11."* Under the Merger Guidelines, the Commission
evaluates cross-price elastcities of demand through an iterative
process that begins with a candidate market of each product of each
mereing firm and examines the extent o whach the price of each stich
product is constrained by putative substilutss in demand. The
Commission asks whether a hypotheiical monopodist of that product
could profitably impose a "small but significant and nontransibory”
pricc increase in light of successtve "next best substitutes.” If
alternative products ave, 10 the agaregate, sufficiently adractive, an
attempt to raise prices would not prove profitable, such that the
candidate market wouold prove too narrow, The candidate maclket is
expanded o eocompass those allemative products e which
consumers would switch in response to a signifivani price increase.®

13 Respondents anzue that Lhis apprswh is “mistaken™ aml coqalory ke long-stuading Sexion 7
precedent. RRE at 46 n.dd. Althoph case law ofter has treated sepply substitutebility: {or supply
elaglyicy) as part of marker defeidan, the precedent docs nat compel that appeoaich. Jee, o0, Kafser
Algminem & Chen, Corp . FFC, 652 F24 |3, [Q0] {Tth Cir [D81) {explicitly eschewing
upplicalion of sbpply substimicion & ovrkerdefioiiond. The Merger Guidelines” approach was deslyned
to climinate znalntesl contusion that hus often wrisen when demand snd supply efasticdties ars
poneidered corcmrently. See, op., Gregory Wenden, Blarkat Delineation Uner the Merger Guieine:
A Tenth Anpivarsary Batroepacive, 33 ANTITRUST BULL. 517, 524227 (19920, 1o fact, when batn
demiund and supply suhstimrion o examined with the appmpriate foeus on market power, consideTation
of rupply subsditation in the kznilficarion of mmleyvant raderparticpuds should yield market shares diat
are identical te those betermined by iocluding sapply subsSiution as pad oF market definidon. 74, at
325, The Murger (oidelincs’ sepamtion of these steps mersly clunifies the oz on identifying mergecs
thar creabe or anhanee tarket pawer. "This methedology matches the gooping of tayes wha iz
exposed by theirdemand pattemns w supremmpetiive pricing with th; sot of solles who arc bath readily
able and likely to produce the pertinert sucpot " Owens-lieais, slip op. a 120

Cross-price eleatcity of demuand betws e the product in guestton aod ofler products j¢ osod ae
th Buar indicator of omn price slasticity of domand for the prodwet in qusstion, which is the witimata
congem of macker defineion, “The extent o which 3 mopopalizt would increase price is Jarmely a
- function of own-slosticity of demanid for the priguct . , . Crogeclasticary ia relevant only because it s
rciosaly releted ta own-alasticity.” Grepory Werden, Blirket Delinmaron and the Jugtice Deparment’s
dlerper Guidslines, 1985 DUKE L. SE4, 373 (1983, Srw AHA Saction of Antitnast L, boawgraph
Mp. 12, HORTZONTAL MERGERS: LAW & POLICY 107-08 (1986 ihereinater, ABA Marzer
Hunugapll}. .

Dt gvidees af epost-price cladgteity of demand 13 aften ooavaslable; “[k]ence, we moy sppl;«-
resoned judgment o esioaring oc infercing tha reiative reapoitned; of the clagiertias io onder Lo assess
the depree of macket prwer.” Srend Crion, 102 FTC 20 813, In whliton b gmigging: in the dirsct croas-
price alasticity analysis described in the Merper Cuidelinss, the Corormissum may coswder “practical
ndisia™ such es “indwairy or public recognition af the [market for the product at issoe] 45 2 soparars
Srnnarkis SRy, the rodoct poculiar charmeteistics and nges, onique preduction aciiitio:, distine
sl ey, disinct prvsy, seidvige by price claoges, Lnf specialized veodors.” Srown Shice G v
Limited Seayes, 3T UL 204, 325 (1963, Ser Loeired Stusay v B Au Pens dt Nemours Do, 351 05,
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As 2 general matter, the Commission considers significant "a price
increase of five percent lasting tor the toresecable fnture.” Merger
Cmidelines Section 1,11,

B. Market Defined by Non-Discrirminatory Frice fncrease

Donnelley and Meredith/Burda ¢ach produce and sell gravure
prinang services. Thus, absent price discrimination, the inidal test is
whether a hypotherical monopolist producer of gravore printiog
services would hkely impose a small but signibicant and
nontransitory price increase above prevailing levels. In order to find
that gravure printing is a relevant prodnct market under this initial
test, the Comauission must conclude that substitunon by the tuarginal
consnmers of pravure printing services -- those who likely would
switch o offsel printing {or W some olher service) in responses 0 a
five percent increase from prevaibing prices — would not be sufficient
to defeat the price increase.

The avidence demonstratas that, at the time of the acquisition, a
hypolhetical monopelist of gravure printing services counld not
profitably impose a significant nontransitory price increase for all
current gravare printing services. Complaing counsel and Donnelley
do not disagree — and the ALT found -~ that buyers can and do nse
either offsct or gravure printing services for & wide range of printing
jobs. ID at 84.% Customers, demand for printing services varfes

TP 345 {10560, As with evidence of cross-prics clasticiey, evidenes of auch peectice! indicin is relswaol
uody bo the extzot that it i pmbafive of e own-eice clastjciy of demand Gor the prodoct at e, Seg
ABA Merger Monogeaph, supm pate 44, af |87 {"The bypabetizal mgropolist sarsdigm doea not
expreuly ineugporits the scbmarket indivia idenlifizd io Erowo Shoe. excepl to the extent that the
indicia may assist the Fectfioder in dofeing whether te hypodhetical monpelist sould proflably
impess & prce inermase " Cuntes amietad ). © Resliary Swrdye & Van Ca. 11 Atlae Van Lings, foe, 7002
F.2d 219, 21319 (DA% Cir, E930), cerl. deaind 479 LS, 1033 {197 (reating sulmedet iodicia as
“prostces For omagtalialitibes | | in predicting o firm's ewliy [ restocr aotpet and hence to harm
aonsunges sy,

ﬂ.ﬁ Cifset printing L5 chearly the naxst best subsidtuts for gravure printng for any ralevant job
apecificalpon. Merzar Cuidelines Section 1.1 n20 ["Theougheut the Guidelings ‘next best substitus’
mefers 1o the alteioaive which, i availalk: in oaligited cpupitiie at consant prices, would actount for
the preatest valiee of diversson ol desnand i espende b o senall bat sigeifican and nomntransiory” price
focieases "y Mo speilbcally, the mesl Best substiute ke proear in bigi volusos peliication priotiop s
heaczer offzet printing. [DF 9% 27-24; RPF Y 12-26 {respondents mefer only b hetzat schnolegy);
Hauynan Tt 6422-23 (including only offsat as competing with pravars in bigh volowe polslivativn
printing} The thoee other processes used in eommencial printing — coldsst offset, leterpress, and
Aepopraphy — am not coamomcally reazonabie alomarives for bigh wolume goblicwéon prioting ol
el Jidosiy mat significamtly congbein Lhe competiive cnnducd of o hyporhetical mosopolist of gravene
anrl hestaet ot peinting Seevices, IDF 929 CPF A 85-86, 113134, In any ewenr, the cxchuwion af
theae 2y Frsom the relevant macket is oot critiezl w the ubtimate determunation.

7 fue genceally AR ar 1044, CAR wt 25-25.
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across a number of significant dimensions,” and gravure and offset
printing are not perfectly substitutable for all differentiated print jobe
demanded. But there is a significant margin of ovedapping use.® At
this wwarging, gravare and offset printing ave relatvely cross-price
elastie. Even complaint counsel's expert testified that a price increaze
to all pravure customers could not be sustained because too many
purchasers would substitute to offset printing.™ This cenclusion is not
disputed by complaint connsel and is analytically indisputable.?

Thus, absent an ability to price discriminate, the hypothetical
gravure moaopolist could not increase prices profitably and the
relevant market would be expanded to include offset™ Indeed, by
proposing a relevant market consisting of a suhset of all gravure proint
Jobs, the complaint in this matter contemplates a relevant market
defined by the ability to price discriminate between relatively elastic
and inelastic customers of Frivure pooling services.

C. Market Defired by Discrinuruetory Price Increase

The complaint alleges a -relevant market for "high volume
publication grayure printing,” which is approximated by four-color
gravure printing johs with at least five million copies, at least sixteen
pages, and fewer than four tour-color versions (or the equivalenl in
one-color versions).” Thus, complaint counscl have atiempted to

; These dimansians soclucds, st significuntly: ozmbee of vemsions of mach publiveion, number
of copies per veraion, number of pazss per copy, print quatity, colors, aod, of ceurss, price.
BEX 497 depices the comzetition Between gravure and otfset cascmtially as follows:

Sez ater CPRLConclusions of Law ab 12 {eting s exlibar az showing "sooke competifiom betwaen
wravure and OfTser bl alzg . . Fignitivant areds where the processss G0 foteompee” and as stuwling
for ihe preposition thut there is “limited ditect compretition beraeen the praczsses™). The westimany of
all of complaint counesls witnesses comobarates this view. See. o g Mytke Tr. [525 (“oifzet and
gravice compets in canain areas, and there ara cerlany arese that your axpecalion je that offeet wrouid
be the predomuinaol process [and’ other aceat wheare wou would expect zravare o he the predomioand
proeess .

" Hitke Tr. 307071,

A See CAR at A (sbing T Hilke fue the proposilicn that "4 prce increase acrsa all geavors
pn'.nL'mE {roucter thao high vwiome pravure poniing only) may nw be poolilable™),

32 s Uilke Tr, 117475, _

T A8 o 10; CREY 657; Hilke T 2497.99, 341920, 6140- 50, $ec CX 1:67; CX 1351-B.
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prove that a hypothetical gravure prinling monopolist could
profitably impose a discriminatory price increase on customers whaose
printing demand fits these parameters. Complaint counsel forther
tdesuribe the "core” of this proposed market as graviure print jobs with
at least ten million copies, more than thirty-two pages, and fewer than
four four-color versions (or the equivalent in one-color versions), bur
does not plead this as an alternative market.™

The Commission and the courts recognize that if a sellee or group
of sellers can earn substantially diffecent returns from different
classes of customers based on their relative demand elasticaties for
the products of the sellers, the relatively inglastic class of customers
may constifute a relevant market.® Under the standards set forth in
Section .12 of the Merger Guidelines, the Commuission will define
a relevant market for a group of buyers for which a hypothetical
monopolist would separately impose a "small but significant and
nontransitory” increase in price ™

It 2 hypathetical monapolist cart identify and price diflereatly to thesc buyers
frargered huyers) who would Rl defisat the tarzeted price increage by substitutng
to ather prodocs in response to a "small but significant and pootransitory” price
inerease for the rclevant product, amd if other huyers would not purchase the
rekevant product and resell to targoted buyers, then a hypothetical monopalist would
profitably impose a discriminatory price insrease on siles to frgeted Brycrs.

Merger Guidelines Section 1. 12.%

™ fup CAB ur 10, CPF 4 657, Hilke Tr. 299708, 3097 CX 1391-B. Complaint counse] define
the "eore” of the murker "as du are 1y whick a-hypadisticul minepudis las the grestest possakility of
guccras.” CAB at 10, giting Hilks Tr, 200708, 3417, Complaint connsel I hoe propase the “core” 28
a relevant market sft=mattve to the mwlevant madet proposed in e compladn, OA Tr. 2141

35 See, e.p.. Crwens-[Wiais, inc.. 115 FTC 179 {1992} [FTC Dics. No. 9212 {Feb, 26, 1192), stip
opdi Mideon arp,, 112 FIC O35 [1980). See alro Lindted Stextes w. Errinnell Corp, 384 1.5, 563 (14}
(i0 monopulization cas: wnder Section 2 of the Shorman Act, 15 LG, 3, slevant price discriminidina
preduct rarker for claes of inclastic buyersh; Leited Srases . Roekfond Memarial Corp., RI8 F.IA 1378
[7th Ci.), cert, deniad, 498 TS, %20 [ 1990) (affieniog injnwcbon agaios: mecgper wder Swcon T of the
lsyron Aet), T Rockfoed Meanarial, Tude= Poanar explained thar each category of custamars ideatifed
wiih & spesific houpilal service (e, 0 specific modicel ndicativny coll apresent 1 separate relyvant
preduet markicd if a hypothieticd manopoitst eould disariminate in prise forather terme of cempelilian)
hetween svch carcgories based on idantitied demaund elagticitics.

“Thig iz tme regardless of wheber o genars] Inoeass in price would cews: such significant
sahstilurion that the peica iacrassn would not be profitable, Merger Guidslines Sectinn 112, a8 i the
Case bere,

5? Priee discriminaglon congists of “di Ferences in prics nod basced on differenees incosc® fideon,
112 FTO 7 16R-53, "Prica dizcroinatinn consists of cbainiog Jifferent coonomic profits fron ditferco
gustimmens: for similar prodcts " Hillke Tr. 349599, Hingman Te. 547115, Ser alra F.M. Schecer &
David Rogs, RMDUISTRIAL MARKET STRUCTURE & BCOHOMIC PERTORMANCE 487 (3d ol
1090} ("Price disciminafion iz the sals of ditferent wnits of & pood o Fervice ul prics differentisle not
divectly covreapencing o differmnces o supply cost"), "Trafiability and “cost” are defined in coenomiz
rather than accnoniing terme, See ¥erger Guilelines Section (.1 {"Eeferznces (o peofiability of certain
actions facna on ecanomic profits rther thag savouniing profics. Econamic profite rmay be d=fined a
the sacEsa of MEvenues over aost whtns Gosls ins e the ogpotunity tost of inveatod capiml. ™)
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In this matter, the Commission may find that a profitable
discriminatory price incrcase 15 passible, and thercfors sufficient to
define o relevanl market iF tree conditions are salisfled: (13 the
hypothetical meonopolist can identify pravure costomars with
sufficiently inelastic demand for gravare printing (7.¢., those who will
not switch to offset prnting in response to a five percont price
inerease); (23 the hypothetical monopolist can selectively and
profitably increase prices to those gravure customersy™ and (3)
arbitrage of gravuce prnting (resale by fuvored elastic customers o
tacgeted inelastic customers) would sot be suffiicient to undenine the
price increase .

There appears to be no dispute regarding arbitrage: it is generally
not feasible in markets for individualized services,” and pablication
prindng does not appear t0 be an exception.” Assuming that a
hypothetical gravure monopoist could impose a discriminatory price
increase on a class of buyers whose print jobs fit the proposed market
parameters, those buyvers would not likely make the pce Increase
unprofitable by purchasing required printng services from elasric
buyers who obtained the service at a lower price.® Thus, the focus
of the mmaiming product market inguiry is whether a hypothetical
gravure monopolist could accurately identify, and profitably increase
price to, a class of curent printing custormers with inelastic demand
for gravure printing.

We do not require proof of actual past or present price
discrimination to use the possibility of price discrimination to define
amarket in a Section 7 case. Section T addresses likely fumre effects
on competition, so proot of likely future disceimination could suppott

3 Zhe 1551 15 whethar o sutticient number of custemers with hiph velume cequirements. wouid
not swcch to offset in response to B~ amall but sigrifican and nontransitary” Ece ncosuse For bigh
wolume printing jobs such tat thr pree inerease wodd prowe profitable, Cooplaiot counsel ceed nat
peove tha all corent gravure cosbomers have inelastic demand for pravare peinting high voleme
publi;wiun printing johs, enly that =puugh cestoroers we sofficieotly inelzstic so a5 © makez 1he prics
im:rmag profilble,

j' CALB s 12-13; Hilke Tr. 3011-300 2.

® il T, SE7E-77; Llonsman Tr, 522526, See Merger Guidelines Section 122 12 ["arbibngs
iz inherently impassible Eor meny sacvices"d: accard Bakert Pitolsky, Mew Definidons of the Relavant
Tlerket and thee Accanlt an fsootrest, 90 COLUM. L EEY. L1B03, [848 ( LN1); Scherer 5 Bass, sipre
note 57, ar $5%.

8l CPE T 73640 Hilke T, 16070,

Hilke Tr. 3000 | "RAhtage 13 & noo-state in [Ligh-volwms publication gravwe printing). §
sienply don't ses any remanon wley )0 Pamay would Grd any wse Tar wld Besg cualogs in wying o sell
theie prieieet, nce the Hring i panbed, acaitaye 1% really ool samehing dal's v realm o intopest ™)L
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the necessary market definition showing.® "Thus the posgibility of
price disenmination might in appropriate cireumstances be enough
1 justify concern about aticompetitive effscts. But, possibilities can
he a weak foundation for a predicion of 'likely,’ “sobstantial’
competitive effecis.” Mideon, 112 FIC at 169-70.%

The Commission must be onndtul of the analytical hazards of
defining markets by reference W possible price discrimination. Tt is
an economic trnism  that buyers do pot have homogencons
preferences or demand elasticities for a given product within a
relevant market, and there may often be some conceptual means of
identitving classes of costomers that appear (o have inelastic demand
for the prodect. The potential for this approach to swallow up the
market defimition principles established by the tederal courts and the
Commission is substantial. As the Commission wamed in Midcon
Corp.: "In  considering  possible markets under [a price
discrimination] theory, thers is a danger of implicitly assuming the
conclusion.” 112 FTC at 168.%° That risk requires a particular rigor
in examining the conceptusl basis for distinguishing the allegedly
inelastic cosiomers and the factmal basis for the prediction that price
discrimination with respect to those customers is likely.®

The analytical hazards of defining a relevant market by the
possibility of price discrimination are manifest in complaint counsel's
theory and the ALTs decision. Although compiaint counsel have
desceibed, in theory, a methodology for wentfyg a category of
printing customers whose demand for gravere printing should be
reiatively inelastic, complaint counsel have nol carried the burden of
proving that the methodolegy allows an accurate identificaton of

8} . . . - L .
deg Unwens-Llinaoig, slip oa. at 39 (Comaniggionss ATcuenaga, camcuering].

der Owens-Ilincis, sip op. at 36 041 MiThe abseice of price dincriminotion . . . i5 ot
determinacive of what ie likely we cocug inthe Buure, Tis presenee, however, ight have conveyed a
warming of agpeeciable dangar. . )

. See PaofRky, swpra wure €0, af 1516 (There will almast alweyxs be classes of cuswomers with
slrotyy ateferemces fue fdiftereotiamed ] products, buc to reasan from the existence of such clisses s
conclusien: thial each is cotitled tx the ‘protection’ of a soparatc oarow mosket definition prossly
owerstates he market power of the zallaee ).

e Commision will reeagnize the pocsibility of price diseaminaton as 8 means of definiog
& el marked iF thene 15 2 eotoepoally aound mathodology, ayponed y the meoed, by which a
hypothetical monopalisr can ddenti fy Lhe glleped inelmsts cosmmens, See O Tlinois, sip opoa 5d;
Mideou, 112 PTC ae 168-549,
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inelastic end uses ard, thus, that a price increase within the identifed
category likely would be profitable. Firse, the identification of the
parameters of the proposed market reflects a significant analytical
errpr.  In particular, the number of versions Is pot determined
exogenously but is instead an endogenous competitive variabie;
increasing the nimber of printed versions ("versioning”} is a means
by which printing customers can and do substitute from gravure to
offset.”’ Second, even assuming that the described pararneters are a
reasonable means of distinguishing elastic frum inclstic customers,
there is substantial istorical and existing use of offset printing within
the proposed market, even at existing pricez and even within the
“coce” of the market. Third, given this existng sabstiutton at cument
(presumnptively competitive) prices, 4 sipnificant and nontransitory
increase in gravure prices for high volume printing would likely
expand use of offset printing. Eliminating {or discounting) the
versions parameter significantly increases the amount of observable
substimtion hetween offser and gravire. The dynamic analysis of the
Merger Guidelines clarifies that substhiotion at the margin would
likely make unproftahle such a supracompetitye price increass, For
{hese und other reasons described below, we find thiat "high volume
publication gravure printing” does ool constimee a relavant market for
purposes of evaluating the competitive effects of Donnelley's
acquisition of Mercdith/Burda.

D Identification of [nelastic Uses
1. "Breakeven Analysis"

Complaint counsel have attempted to describe a methodology for
identifying a category of commercial printing custorners whose
demand for gravure printing should be relatively cross-inelastic with
offset: the "breakeven” analysis of gravure and offset printing costs,
compiaint counsel argue that above & certain volume level, offset
printing becomes an increasingly fess viable alternative to gravure
as the total mumber of copies increases. If a hypothetical gravure
monopedist can approximare with some degree of confidence the

_E?'Ihc akilicy b version iF an importaot vaoble of competition betweon gravane wad <ffact for
high volume prindng. Inoreasing the ncmber af versions ik o meaos of feaching qustomees mome
specifically and ia an meribwte For which priotng costoems e williog te piy. Thus, 4 cormoae gravere
cugranecr that ¢lwnses b prnt 3 grester aumbar of versiang and themfone shitts to oftest s subsripted
uliel [y gravore,
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volume level at which offset printing becomes an unprofitable
substitute for gravure, it likely would incraase prices to all customers
fer jobs above that volume ™

The breakeven analysis is based on a fundamental difference
hetween the cost struchres of the pravure and offset processes.” The
record shows that the cost of a print job can be divided mte two basic
ceomornic categories: (1) fixed costs, which do not depend upon the
oumber of copies printed, and (2) vatiable costs, which yary with the
number of copies printed.™ The cost structure of the gravure process
i8 characterized by relatively high fixed costs and low variable costs
for cach print run.” Relative to the gravure process, the cost structure
ol the offset process is characterized hy lower fixed costs and higher
variahle costs for each print ma.™ The primary difference in fixed
costs between the processes is that, for & typical print job, the costs
of engraving gravure cylinders and installingr them o the gravure
press are higher than the costs of producing offset printing plates amd
installing them into an offset press.” The primary differences in
variable costs between the two processes are that gravure presses
venerally have a higher rate of throughput than offset presses™ and
that, for a given high volume print job, offset plates are less durable

ad . . . - . :

Thacs, e rzlzvant "idendficaton” in this case concems e job, nod oecessactly the cospomer.
W gravuee prnters know that atfset printing 13 pot 2 easonable sccnomic aleroabive by gruvuee printing
for Bigh yolume publcation jobs, it sesd not distingnish o0ong customers.

Tae profit maximizing atrategy foe the hypothetical mooopoedis: ie t approximate perfect price
discrirnimation: seting 2 separae ppofi mdtinizing price for each product and gach costormer for which
it can identify demand elutizity, Hal . Vabon, Price Dhscomination, in | HANDEQOK OF
INDUSTRIAL CHRGANLEATION 600 (Richand Schmalenses & Robert . Williy, eds. [980,

Althangh dere is copsiderable dispate reperding the volwme at which the breakeveds podng
oocis, &% well a5 whether tronds in teshinology hawve or will significantly aiter the cost struchures that
firm by basis af the Breakewen analysis, the penecal valitity of the breakeven analysis i= axpported by
tetermal cose gudies of By metging Firms aod by testimomy of both gravers aod offset prinere. §o- TP
TE 212-15

T0 e . . -

The figed cosis of o onint job inclodes the preliminecy coste of ool wtwork aod color
sepurativns, the costs of making te orpical sat of effaat platee or gravme cylinders fineluding proofs),
Ovs zusts el the izl "makeready™ (incloding ink asd paperused in the makeresdy), snd other costs that
o oot vary for a print rn. Hodgeoms Tr, 1860, R 1164.F 4G; T { 165-G-H. Tha vardahlo costs of
aprnt jnb indode the opeculing cost of the press and the molerials oued in gintisg the peeduct, mech aa
inkc 311_"!_11 pagar, Flodegson T, 204-20; ©X 1164-FaG; O L 1G5-G-H.

Hythe Tr. 1484, 1514, 1525; Kelly Tr. 1716; Aopeteom Tr, 20145 (L Sulliven Tr. 2780, 1.
Sutll\';n Tr. 4&T1-T2. Ses Hausmoan Tr. 6208, 6417,

2 Eelly Tr, £716; Clazer Tr. 21535; Angsrom Tr. 2614, T Sulliven Tt 4871-72, Sie Hilke Tr,
Efﬂl'l:?gnusm:m Tr. 608, &417.

IDFT 165, See, 2., Hedrson Tr 230452 Haight Te. 1328: Eopdah] Tr. 2957-58, Ser alro
Hil'kl};ﬁr. 351416,

TBF Y [33-164. See, #.g., Scirocen Tr 1024-26; Wells Tr. 1916-19% Kaminakey T 2001-02.
HIAT, Elower Inpat of offsct implies, arvong other thinps, lonper press time per prioted page.

—aca L
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and requie more frequent replacement than gravore cylinders,™
Thus, average unir costs for 4 particular print job when printed on
gravure decrease with volume more rapidly than when printed on
offscL.

The breakeven point between gravure and offset is defined as the
number af copies at which a print job with given page specifications
{number and size} is equally costly to print using either the gravure
or the offset process. IDT T 212" In other words, the breakeven
point is the intersection of the differing average cost cnrves, as
depicted in the following figure.™

-\\' ) \\5_

\
- N

aney =mapg

N

]
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Within the framework of the Merger Guidelines, the relevant
point for evahating the vsefulness of the breakeven analysis is the
volume that would yield a five percent cost differential hetwesn
gravure and offset.™ Of course, printing customers do not make
purchases based on the relative costs of their suppliers; their
purchases are based on relative prices {and other attributes) of the
printing services offered. Assuming that both gravure and offset
firms have operated competitively (whather or not they are afl in one

A IDOF] 165-69. The evidenee suggesis tha, o weehrology incucment use, offiel plutes for 2 peint
ran muast be raplaced at appeoximately 1-2 millisn impressions while gravore eylinders Bar a print mo
reuire mainsenange ("dechriotity ind rechoomme™ i appresimaiely 5-10 million irmpressions.

“The ALT neasd other vanuble costs that wre bigber for offcct than for gravoes, including pravies
T avioRs resukting mm vanable cot-off capability [TOFE 1T the ahility of gravrwee prosses 1o
sttch art rim oo line {ICF q 173-74); laaz paped wasts in the gravors progess (I0F [ 175-76), ol
grewure's ability to produce hecer resalis than offser on cheaper, Liphter weight, oncoateE paper (I0F [
180). For purpiosst of amslysad, we can assume tht such cos-differencss trist. These ocher factors ar
palewant to the expianation of sy observed cost differencee, sut specific quanttFeatinn v nnt neceteany
to the eyzluadon of the treakeven analysis. The ALT did not arsrmpt such guastificativg,

T8 The brenkeven anolysia appeors most colinkly defined in orme of mn lengrh. The number of
wTsions ans then defined as the oomber of runa, The cogt stochuec of the Zeavere prnting process
Auggrs-a that mun length deteeminey the rolarive coay advanugs vis-a-viz ofTwet, Hodgsan Tr, 254-55F,
373-T4: Hitke Tr. 3093, 5435-36, '

7 gee Wilke Tr. 3132 [dosccibiog this relationstip).

Hifkee T, 5133
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antitrusi market), relative average prices for gravure and offset
printeg should maintain a relationship simalar to that depicted in
Figure 1.7

The record does nul indicate clearly the volume at which the
hreakeven occurs or the volume at which the "breakeven plus tive
percemt” gecurs. Although there is some evidence in the record that
the breakeven point may occur at a lower point,™ the ALY found that
Lhe inlersection ocowred at the lower bound of complainr counsel's
proposed relevant marker: approximately five million copies for
publications with sixtesn pages and fewer than four versions. 1D at
82-83. But complaint counsel's ecanomic expert testified - based on
internal studies af relative costs by Donnelley -- that the thearerfeal
gravure-oftset breakeven for o sixteen-page catalor may be grealer
than six million copics.® To the extent that these cost-based
breakeven estimates do not reflect a Gve percent differential,*? (he
relevant voiume for purposss of market definition is higher. What
complaint counse] call the "core" of this market -- more than ten
tmillign copics, more. than thirty-twoe pagzas, and low versioning -
may be viewed as an attemnpt to approximaie the relevant "breakeven
pluz five percent” point®

™ The rceond s nat “Epongly singpestive” [hitt grsware prodiecs ace cucently angaged in
coordinated interaction o that Tonneley is oturwise beluving non-ompedovely aod, thecstore, does
nul providle a bazis for pasioiaring a price increase e than fve pesecn, ar o wisg a trcahold mber
thin prevailing peiess Fom which the prics inareage i postolated. Fee Merger Guidelines § 110, In thia
vmes, wamopdiint couosel have arpasd that the ecquisition has resuled in daminent fmm combhict by
Dannelley antl bivve preseoied evidence that capacity otilizadon of grovore has beeo high at times when
therr fas Pecn sulsiaeial cacess sepmiciy on offset, See 30T T 280-254. Othir evidencs sug sests Ok
paices for both gravese aid oifier enntines ol in his indusiry ond dhat it 5 2 “Bayeds mudker," See TIHF
T 35550 Moreover, e ssact specilcafion of the pusivlated prcey Isensce 35 ot aita b wooor
conciusions.

A Yoz INFY] 227-35.

1 HilksTr. 31446-3F, (3] 164-K, I CX=1433.5, Tl economuchily rekvant breakevern aalysiz
muet comgare tha coeis of the most efficiznt tezbnelegy of exch process. 1t 35 nol clear whether the
jenlated cost soadees wpun which £X-1 164 is besed reflect a state-nf-the-art comearison. Mor is it elear
thal trmdustry witnesses wers making the cconomizally relevantcomparizon. The evidenos takon asa
whole, howewer, provides 8 reasomable apgproxinagion of the eosts of the marginal sechnobogies.

2JZ:Ir. Hilkz's eetimate explicithy cxclades the five pereept addition. The ALs conclusion apmee e
oot 40 ineorporars the five parsart diffenntial

The record suppond comphlnt wursel's dluim that, Jor low vecion, Jong o, high page oot
publiations, gravurs 5 bess eoatly thon otfser. The Wreakeven point [[DF T 215 ot which this
nsoally 04U iS5 in publicetions with [=s5 than 4 four-color sersiona, mere than 32 peges | I0FE
222] unet o man length in excesa of 5 millien copics [TDF ] 2167 . . _ . B thia cass, there wos explicit
restimeony that for run lengths it exoees of 3or D0 atilleon copies, gewncs is oo economical than
offse: (see, e 5., 7 234). :
L% ar 42-83.
5 An ndditioosl complication in e bresikeven analysis arses oo considesaons of pank quality,
The ALl conclugicnr meflect the cunflicliog testimony regarding differencea in quabity between gravors
and nffeet :
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2. Reservatlons About the Breakeven Analysis

These varving estimates suggest thal "breakeven” analysis may
be & poor means of distinguishing, with a reasonabls degree of
confidence, jobs [or which grawvare is celatively cross-price elastic
with offset from those for which it fs not. Tndeed, are of complaint
counsel’s witnesses testified that even a "vallpark esumate™ would be
i "gross generalization "™ In particular, he watificd that "it's very
danperous to generalize about ., . the specilic crossover point at
which gravure is more effictent than offset” in larga part becavse
changes in techrology shift the crossover point.™ The continuing
trend of increased productivity and efficiency of offset relative to
arayure magnifies our doubts ahouet the value of the breakeven
analysis ag a means of identitying inelastic gravure uses.

Significant trends in process technolngy between the twe putative
sobstitules should also be considersd in the forwardlooking analysis
required by Section 7. Over the past decade, offset technology has
mace significant gains in both quality and productivity relative to
gravure technology.® As a result of these relative improvements in
offset technology, the margin of compelition between gravure and
offset has increased in recent years. [DF 99 194-201." In general,

Surree ety mernhors beliews that, Jor their purpases, zravume and ollser affer compamable
qualicy [CIEY 156]; some high quality high volums magazines uss offset and pravore for diffzeent
parts of their pushvanon [(DEY (BT and, industry memnbers terdifving inthis procesliog coald
noe disainguish bebasen the o processes with the paked eye [IDF ] 127F Mevorheless, the furm
belief of rany peint boyvers G srevore elters hicker gualey tan ofest isa mal constraitet on beir
choize af pristing prsceases.
LD at 32, Cosoplaint counset argua that, whatever silaritios may be showm ioan isofuted COrEEisan,
puiut costormers gensmlly perseive a meduciion in the guality of prised eopies & 2 print rn oppeonches
itz eneehusion, and that the mdfoztion begins eaclier inthe print oun for offset than tor gravore. CAB ut
32«24, Tt apysers, Lorwever, thar e bozckeven esdmates nleeady accownt for shis coasideestion:
dilferznres in ciality ams inrpreited inta e celadue cnst stractes throush the inclusion of dw eosks
nf changire oflset plarss amd e mstsof deemoming and cachirmeiog® gravore In any event, dtcugh
the ALT appears to have Felt constrained to hold Sqeaily coosidemiion” azete whaer discussing the
seopamics af breakeven, TOF 9 214, his conzlusion regurding e acluad wsCoebe of the relevant
breukrven did nardo 2o eeplicitly. See I0 2t £3.
4 Nyika Te. 1475

B

e [¥a 1608, RX-E63, RX-15d (pre-acquisition joteroal Doonelley mencranida dosceibing
prOgmT 10 improve grwure productivity o compeczare foe relarive improvements in offsec); Doy Tr
438386, Weir Tr. 377 E-did; B- 130,

& See Amrsirom Tr, 2609 (45 offser prods echnloy has improved, “he e of sumgeitiac
batween the two proczsses . . . his defiriely gooem broader anl | dhen iz mom s cooss imge e
petwecen the twn proCEsses"y, CH-| 142-Z-23 (indusiry publiculon stariog thar “the Bt innovilions
ie wash bzt . - [have made] weh affers competifive with mavure in lomp-run priating7). See aiea R
153 dpedwinee jedusery groop docurnent sEting ther "with the ever advancing wechnology in offset the
competiive afventage of grvore ig becoming queaionable” and that improvemsnts 0 geavas
wchnclopy “wiil Be minctabory 1o poctect dae macket share wrichin the commercial printing CRIrnpmiEy
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however, these improvements shovid already be reflectad in the
measuees of substitdion described above and in the 2stimate of the
breakeven peint for grayure and oftfset economics.

Donneiley claims that the recent introduction of the latest
genaration offset presses will accelerate this trend and may, in fact,
clirninare any gravurc cost advantage in high volume printing.® The
ALT found hat these newer offset presses "come closer (o Lhe
perfurmance of gravare presses.” IDF | 153, These presses are
designed for rated speeds and web widths that suggest substantial umit
COST IMPIOVEeIncnts over prior generations of offset presses in high
volume publication printing.® In particular, the Heidelberp/Harmis
M-300 otfset press has a rated speed of 3000 teet per minute, which
aporoaches the highest rated speed for any cxisting gravuee press.™
Some evidence surgests that Lhe M-3000 olfset press compares
favorably with late generation sravure presses in terms of unit cost
and productivity for high volume printing jobs.’" As a resolt, the M-
3000 and other new generation offset presses may further reduce
whatever cost differential exists between gravure and offset, even for
print jobs well within the volume and page parameters of the
proposed market. ™

ve offeatflena”; 2anphasis addedl; C-1 LT -B (raflecting visw that offze's share of an overall printog
"markel” 13 incrsaging while pravares share 15 sty ),

These loiter bae decments, ind mony others in the rzeord, reter to o "micks" that inecludes ot least
zravure and oftset They tharetore tend to coonber complaint coumsel's attempl lo bolsier thei wlezed
murket definition by refareing to inteensl Donnclicy dictmcate that mertion o "gravoes market” The
ALY relicd on these documents as eviCance of wdasicy recognition of a separate “gravore market.” [DF
&/ ME 27472 These ducommls genernlly Jo oot ceferto o szpsmwe high voluoe publicanion geasuns
miackal 33 allezed in Lhe complaint

H Kels ar 600,

i Rockweil Gruphics recently introduced an affest press named the G-23W, which hag 4 cared
spesd of 2500 fect per minuee Mvika Tr. L5471 Weir Te. 377173, Mitenbishi and Mae-Roiand have
alsn introduced et presges with mted speecds OF prearyy tan 2000 faet per mirotz. Buchanan Tr.
20055 6 Weir T, 3771, REFY 20,

" RUE { 2728, CPET 490 (CX 120-Z-30-31, 34).

1 Tor. Fungmun, performed an sconomermie analvsis comparing the estimaien! cogis af peioting the
Furgesl waluley described o the record (1.0 Peoney's EOCC-[ 300 pase catalug) wing an M-3006 wisky
the costs of printing the same catilog using a sew Seesaneler gravir press. BX-666. His analysis
pUrEerts o 3hnw that the srarg-ofstees-ar offaer prest inalniing & uniccost advantzge of approximatsTy
2-4%, depending nn varying assomptions. Huusmon Tr. 5320021, 6384-85, 6108-39, Compare CX-
1422 CPE YL 934947 (Dr. Hilir's analysiz estimotine & 11-22% cost advanGaws Dora stioab-ihe-a
gravun press over the M-30000, with Haueman Tr. 5382-20 (Tvr. Hausman's anelysis of Cr, Hilke's
meLthmielooy;, estimating a 1-31% ce=t advaptage foe the W30 after replacing asome of D, Bilkee's
aeamiptians with some of hizeanl, Sre 280 RE TG, Melon T, 2426 (eormpartzen of de M-3000 with
& modern pravaTe peess, perfamesd by ome of camplauni counsel's wilowesses, showing bE-3000 o he 26%
moara prediecive).

Ses, g, Angsirom T 260810, 2522-23 (M-3000 and Mun-Belaod's "Lithornzn ¥ offzet
press cosidensd “cruss-rver poesses” beomuse of their ability to do print pobs wwlidonally towphl of 45
"grvne work, iccloding highevoluma peblicstiona).
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Complaint counsel admit that these and other lechoological areas
of competition between advances may “create a pravure and offset”
CPF € 53.9% In fact, evidence presented by complaint counscl
shows that the M-3000 was designed to be cost-competitive with
gravare in run lengths of up to ten million copies™ and that, when
commercially diffused, it would increase subslitubon between
gravare and offset in high volume publication printdng ™ Fn esscnce,
the convnercial swecess of the M-3000 (and other new gencration
affset presses) would shift. the unit cost breakeven point for gravure
and offset to a higher run length and targer volume.

On the other hand, there is no evidence In the recerd thar the M-
3000 offset presses have achieved commercial success in high
vohine publication printing services, as defined by complaint
counsel.” Although some evidence suggests that other new
generation offset presses are now commercially viable,” there is mo
evidence in the record that thess presses have sipnificantly altered the
natare of competition between gravare and offset or that they have
produced dramabic increases in the use of offset in high velume
publication printing.” Thus, there s oo assurance that these presses
will have a significant impact on competition in high volume
publication printing. See IDF 9 202; ID at 84. Nevertheless, the
continuing trend of increased productivity and efficiency of offset
relative to gravure reinforces our skepticism regarding the valie of
the breakeven analysiz a3 a meang of identifying inelastic gravure
uses. A small but significant and nontransitory increzse in the price
of gravure for high volume publication printing certainly would not

s
. Citing Ay pgstrum Tr 2800 CX 12725

Jee TOU Y 200 CX-1272 (praphically depictieg the "potectial marker for e b-2000" and
shawinyg Lhis offest precs 85 coat-competive with geavue for wallhnes o B a2 ko illion copies),
SuIJl'tgn.; Tr. at 28-03.

Fee Hilee Tr. 6060-70 ["[T]he B-30C0 coight be vflectbve in enlarging thay anaf wmpetition
between the twe processcs, B that doesa 't elenonac: the poction of pravuce i 35 busiatly beyood the
reach af offset voder mos eitametanges” (ridng UK 127240; smpbasis oddec), CPF 2 541, Sew alio
Howlgson Te, 19409 13 Coleman Tr, 1902-03; Anpstoom T, 2609- 10 Sullivan Tr. 2807-08 (toatienoay b
s € bt the commercil succzss of the B4-F000 wondd shoply Shifd te brcakevan pint b a liglar
velume).

" S UAR at 42 "not one page of hick volome princng [ge e sontieed 1o be grinted on an
- JHT"; emphasiz in arginal). Canyplaint conic] attnbate the lack of swccess 1o ovo pbepgrmenye (1
pertormance problems in trials, which zupgeest thig - will not be commercially visble in the near futoe,
and {iiy tha sevolutinnary (25 oppesal 0 eveludonacy) ratars of the technology, which suggests that
Dr‘.inlegr!::r will e sgluetont o nscur the csks uf in unproven technology. See pemerally CBF P8 SX-533.
TOF 97 194935, |98, See KEF 19249202,
TD at Bd; TOFH 198-200, 22,
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reverse this trend, and as discussed above, would shitft the breakeven
point (wherever it curreutly lies) o a sigoaficanty higher volume.

3. "Versioning" as 1 Competitive Vanable

The ALYs identification of the parameters of the proposed market
reflects a significant asalytical error thar results 1n 2 stbstantial
understatemeant of competition between gravure and offset printing,
specifically, the ALTs market definition treats the number of
versions of 4 given print job as somehow pre-determined for each
customer. In fact, it appears to be a varable of competition between
gravure and offset in high volume publication printing.  Increasing
the: purnber of versions is a means for publishers (o el customers
more specifically, IDE ] 381, and is an attributz for which printing
customers are willing to pay.” As the breakevea analysis makes
clear, the costs of versioning are geeater in gravure-penting than in
offset printing, IDF I 38, 224, 225, The record clearly shows that
many customers, including some of the largest, have shifted their
purchases ot high volume publicaion printing seryvices from gravure
to offser. IDF ¥ 122-32. Recognizing theso facts, offset printers
atempt o infiugnce custormers to inerease the npumber of versions of
high volume publications.'” Complaint counsel argue that the
Commission should ignore the competitive relevance of thus
switching by, in essence, treating these customers as having exited
the relevant market. CAB ar 10 n.9.'"" The ALJ concurred in this
view. 1D at 851"

Complaint counscl's analysis presmes implicitly that the number
of versions of a particular prinit job is predetenmined. In fact,
however, the nurrther of versions ordered for a given print job appears

. _—

- “Target markeling” has beeoms incrcasingly commen 85 wiailers mnd magazine publishens
arternpt to weilor their pebiicaiions o die specific preferences of customers or &2 competitive
cirrumacances. Wyker Fr. #08; Enpdanl Tr. 2572 Van Horme Tr., 4637, Dacy 7T, 4376077, Higharm Tr.
2320 CX4E3X,

. RX-10-A; Van Home Te. 4536-38; Pope Tr. 2843 41

See CPFT 1111 ("In instanpes where switching beiwesn processes oomurs, iC i nsnally an 2

resuft of o chamge in e requireruents of e printing poogron. (Benels T 144143 By Tr, 15322-
23", .

te "Donmelley rzli=a oo heavily ap its analyaie of gravure prink buyees who bave switched oo
offsed GOFT] 122-32), foe it ignns ., | e reagop oy some of the awitches — Iocrsnacd versioning.
See IDE ] (06 "Owring 1993, Wal-Mart bein shifting ies predamitaody gravers princed poogram o
affwet  Each ievoe has 3 e leaph moeing from 60 o ) million ., . cach with many lacabized
wersions ™ IDET 108 (K -Murt shitting weeklv 24-36 pape insart from stavure b olTeet aftor eeeaging
yersions): [OF 1 122125,
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to be selected by many buyers after comparing the benehits and costs
-- that 13, the net profit - associated with varyiong the attributes of 2
parficuiar print job. As the relative prices of gravure and offset
printing chanpe, so loo will the profits associated with each possible
variant of a particular job {e.g., low-version/high-run length versus
high version/low-rue length). The ability of boyers profitably to
adjust these attributes pravidas a means hy which printing costomecs
can and do substitute from gravuce to offset.'™

That substitution of this sort occurs 13 boyond dispute.  Pront
customers with very large prinl volumes and page countls have
substituted from geavare to offset in response to changes in perceived
profit consideraiions related to versioning, Wal-Mart, for example,
recently shifted to offset a larpe portion of its print program {(with
print istues of 60 to 70 million copies) in order o version more
extensively and 10 target customers geographically, IDEYY 106, 123-
24,1 K-Mart, one of the world's larpest purchasers of high volume
puiriication printing services, also shifted the printing of its weekly
natinal inserts from gravure to offset after deciding to increase
versions, IDFLY 108, 125."™ The print volumes and page counts in

" T il s, wansider o retsik meeechant that intends e mzil 2 sales catalng paonwide. The
charocteristios of 4 catalog — the nwmber of pagss, e page sive, e bpe of paper, the awaber of
vesginns — seldom will be fixed io advanes, tul are instead competilive choices nade by the etuler,
Fonusialg o veriooing {fariding other characteristics constanty, the retailer will weigh the potenidal
hesrm=fars 1of preseler ersionin g {Lir., Ereater sales esvanne from a more eecorately rpeted caabog) againsd
pulslinl costs (e, Bigher wnit usts feag slwoda e lengebs). Gives existing pricss for offset and
Eravure, the reraiber will seect the el of thadensoies that pffecs the amanect expected peofit. Claary,
thia proft calenlation will chenge as the mldve price: or offsel w prevens clunpe, At ous s sl
salarave pricay, the eeratler way find it most profeatls in opt Sor 2 single version safalog with i high on
Teng, which might divrace: the use of gravare Wers pravore prices o increpst, wewever, 8 maliple-
vemion publication might yield higher profits, whoch would ictace the ue of offect.

Analagously, considor an sicline hat offers passenzer service on acoopetliivg nxee amd is faged
with the choiew af leasing either one jet that ecats 500 passenpers or two jels that seit 350 eack,
Asstunling the price of a lease for the Jarper jot is significanfly lower thao the prics of the less For the
ren smadler jets 4fe, @ prece differenaal greder than 3%), due wrline reay chaose the larger jor in order
t0 MRS coste und, Accertingly, 16 seba Juwer pazsenger ket prics, Alismatively, the zirlies coold
chooae b lease the wo smaller jets ot o higher Jease pries in ordec to provide additional reerice w
[ESREMEErS (Mg A=partire times) albeit at a higher ticke: prics. Thee number of 05 sedecied © provide
Lhe geryive: i o comipeditive variable tat is determined by the customer b moxEmizs it profits ® & oot
an inwuriablz, pre-determined mardcet condition. Thus, it would be incarrecd to inlzepret the mcline's
choics of the tee-fet lense as a Jepanun: foom (b rcloveny mrarket. The sorect inbzmrotation i Gt the
sirline salectrd batwesn bwo substitutes.

04 See Baron Tr, 1261, 227576, 207-11,

103 Epecifically, e ALD foond: "Today, K-Mag finds the gravars and offset poecesses “o be
incerchangeesls, moaives bide on both processes, and nses boll provesges farit: naional insscts. - .. One
of the reasons K-Bart hos moved mocs 0 oifsel is increosed versicnting.” 0T § 1235, See Habedk Tt
413850, 4183, 4234-35; BX 431
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each of these cxamples are not only within complaint counsel's
proposed relevant market, thay are well within the "core. ™'

Of course, not all volume of a print customer need be shifted to
offset to undermine a gravure price increase.™’ As the ALJ found,
"somea buyers, such as Natonal Geographic, use both processes for
their publications Because of their unique contribution to specific
needs, such as, in the case of offset, its lower cost when & portion of
the publication requires a high aumber of versions.” ID at 83; see [DF
F121.* Costomers whe currently nse both processes would likely
shift additional volume to offset 4s a result of a relative increase in
the price of pravure.'®

This evidence shows that the ability to version is an important
variable of competition between gravure and offset for high volume
printing. In reachisg this conclusion, we do not find that all high
volurne Zravure print jobs are currently at this margin of substitation.
We need only find that a sufficient number of jobs are ar this margin
such that a high volume gravure price increase likely would not be
profitable, A bypothetical gravure monopoelist could profitably mise
price only to those customars who could not avail themselves of
versioning and other altarmatives. As complaint counsel recognize,
“the gravure monopohist musk take versioning into consideration
when targeting price increascs. It i3 inappropeate to ignore
versioning when wdentifying printing hkely o be argeted by the
hypothetical gravure monopnlist.” CAB at 9-10 n.8 (emphasis n
original), Because a gravure monopolist could not determmine ex gate
whether current purchasars of gravure services will cheosc (o print a
greiter number of versions in response to a small but signilivant aed

[GETM pegred pefleces oLher specitic sxamples vf cusiomers subsititiog offse for gravies in odor
0 obtain mare versicns. See, eg., BX-355; Gorden Tr. 395457 (Levite Fiminre). The mevacl
gmu:r'all;' r=tl=cts that wereioning is incfcasing. Jeo 2., Mocller T d064-110.

ta See, ar, IOF T 121 {reearding Wauona] Geogeaphic: for cach %.8 million copy oo leaypth,
meors than foor veezons af up b 25 pugees ace panted uffse: and Jewer than Joue versiore of up to 28
pages ars printed graviee]; [DFY 111 freanling Modero Matoeity: for each 12, & million comy nun
Lanagth, 4-21F wersicons of 1p to 12 pagzs are printed off=t ond ooe or two versions of up t1 3 puges e
prinled pravure). Coslomers who ose Joth pooceases would Nkely shift sddition:s! volums o oflset us
aresedt of o eladve increaac i the peiee o pravis.

M3 B och Mational Geogeaphic ineus hae a velume of ncarly ten millien copiea and the offset
rartion 5 20-23 nages pee igsue, [DEY 12). Apan, this peint o i well within complzint coonss]s
pt‘opﬂﬁﬂd. markat and il...'.|FI'I_'I.i.I.I:|'|=5 the P[qus-ud "o {uhsml. 1] '\ll:rsil'ming m:'.l.:‘il.‘ﬁnﬂ}. Ses Alen Tr
1383-99 {A AR plais wreased versioning so dhat certain puges Eormerdy ponied pravice will b2 prinoed
i Tsel, et willkaut w changs in relative prices).

Eikewize, o publication printing cuctomer faced writh & relative increass in the poee of offset
or]d Alter it prinl propram to redoce the nursber of vers3ona tn crder bo obtein & belter yuality-adfused
gravurs price, Customcrs with woey bigh wolerse prict coquiraments, but who are ow using oftsst for
highly-versiooed programs, cannor ba said e be insulaced fiom geaviire compelition




170 FEDERAL TRADE COMMISSION DECESIONS

Chaiiuisan 120 F.TL.

noftransitory price incrcase, it would Lkcly not be able profitably to
target such price increases.

By ignoring this method of substituting between offset and
gravure, the data and analysis presented by complaint counsel mask
the amouont of actual substimuon that currently occurs between offset
and gravure.'"” Eliminating the versioning parameter significantly
increases the amount of observable substitution between offset and

_gravure,"'! Given this existing substitudon, the dynamic analysis of
the Merper Guidelines clarifies that substitution at the margin would
{ikely make 2 high volume gravure price increase poprofitable.

£ Current and Likely Purchasing Patterns

Assuming arenendo that versioning iz an appropriate market
parameter, the evidence suggests that the boundaries at five million
copies and sixteen pages have been drawn too low: at both pre-
acquisition and post-acquisition prices, a substantial portion of print
jobs above this line is done using offset printing.'’ Complaint
counsel estimate that, ig 1999, offset accounted for [2.5% of printing
in their proposed relevant market: "low versicned jobs over 16 pages”
for print runs of more than five million copies.””* Morcover, when
the versicming parametzr is eliminated 1o reflact more accurately
actunl substitetion (apd substitution possibilifies), the proposed
market boundaries become more porous stll. Complaint counscl

LT - exicrt, the annlyais in this section with respect to reesioning wso applies 1o thess
othar Useed varabies, Forexamople, suctomers tacsd with 3 syprcompetilive prics increwse Lo zrvure
el coneeswably wuljust the ramberafl pagis 2o osder to abaoe 2 szonomica] offact bid. However, the
extent b which custoriers likely wonlf make changes iv thege offer vardabies in nsponas B a grava
price insreass is uoclsar. By compartsem, e demisnd for 2 greater rambes of vectiong jFeherly decgyg:d
from cemand for tergeted markating. Thus, onlike chanpes ic other iRl vasiables, an imorsuse o the
rrialzes 3 wenadons las an idecfood Benefit oo the pioc coataneee Byat can be considered along with any
INETERE . umiT Sdsly nagtomes] T stwickieg ro offasr.

! Because the versionimg pararnetee i sclected somewhear arhitrarily, s climination also
eliminales some aoomeious esulks, See BRI 84-73, TK-29 (shoewing, Foe cxamgle, ooe job with a iotal
volurme of 33 milkion coodes that ts excluded from complaint counsal's proposed iarket Becguss it fod
sfveaal vessionis, despibe the Face that one of tue four-polor versions had o me length of 15 miilion, which
mu.]rlrlam thar veesinn alane in the “corer: Hunsman Tr. 5537 1-81.

The finding is alro comsistent widh the Eestmony of complaior counee]'s sconomws sxpert that,
frir 3 16-pagy gatakny, the dwoneical eravues-nffact "ireakeven point” may hs grestee theno six million
copizs, HEERe T 3146-515 CX-L 64D CX-1433.8,

M EX 11670, Jor CXo1 16T (showing offect sccoumted foc 11.4% of "low versioned jobe
wver 3 puges” lor poot rums of moce thaat Nive million eopiesy, D, Filka prepared OX- BT based on
subpoenu responsess fruen 29 printers weLl 2ravuce and offsat ponfing cypsdaty, becompiled information
regarding mo length, poge comis, ond versiona for high volume wock thisl the prinkers parform. Based
o this information, b tabulated propontions of pravacs and offset for Jill=renl permutatons of thase
factnes CF 1167T-F-.
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estimate that, in 1990}, offset accounted For 24.1% of print jobs with
more than sixteen pages and print muns of more than Gve mllion
copies.' Even in the "core” of complaint counsel's proposed market
- pranit jobe with more than thirty-two pages and print muns of more
than ten million copics -~ offsct accounted for 13.4%."" For puposes
of analysis, we will consider these estimales to be representative.’*®

This substantial existing use of offset printing at current prices
wonld likely increase in response to an attempt by gravure printers to
impose 4 supracompetitive price increase.’” Tistordecal, or existing,
purchasing patterns may indicate demand elasticities at competitive
prices. bur the focus of markat definifion under Section 7 15 detpand
clasticitics at a future, supracompetitive price as a result of the
aequisition.'? The principal vhjeet of Section 7 market definition
analysis i o determine susceptibility to an exercise of market
power.'” Therefore, the Commission emplovs a hypothetical
supracompeatitive price increase to define the market, Even where
historical purchasing patterns suggest thai a product is insulated from
a putative substitote under existing, competitive prices, relevant
purchasers may readily tern to the substitete if faced with any
significant price increass. Current preferences in the competitive
equilibrium would be altered by an increase in the relative prices of
sravure. (Min Carp., 113 FTC 590, 398 "(1990) ("Evidence of what

]4 CR-ILAETC-1.
e
19 s catirmrza moy understabe alighty the proporton of affsee printag in the prepesed mar ket
FEespondents argoe that thess nroporticns onderrepresen: Bie amoumt of gt wolime swiek done on affact
bacause ths conre oniveese of gravers prinised ans copeoscated while only 20 olfser pcters are
representad, even Mwongh Die, Hilke rastifisd thar thene are "thowsaids and thousands™ of offsst ponters.
Uausman Tr, 5365 Lilke It J106. Dr. Hilke admitted that this may tend to wnderatare the offset
propartion, bt that he cansidercd the proparténna reléable beranse she J0fTaet peintees appesc bo be
thnge wanst Likely bo bid au kigl eoluge Businees, Hilke Ti, 310607, 3447, Hevenhelsss, in nsponas,
Tir. Fhlke adjugred 132 esmiens s sene simove] ol the metirm le sdicbed oo (730-1 [&TC-1. L. Hasmoan made
bis uwn estivreibkes bised un Lsind-party infucmalivn regarding e smoe paial job paemeters and found,
frter alic, tat 27% of wark in campisint eounszl's cone was pecfocmed on nffset [compased with D
Hilke's sitimaie of 4 F%). RX-668. Thasc satimares have time own problecmus, @une of which wesis be
ecgalved hora,

LI Eimilarty, ifaffeer prices increatad feamn peevailing lovels, ane wonld expecl in increase n the
s G ey, wamially o bawer molmoes: il arsgin Do fincd Ty the broakeven inalyzis wouwld shift
Ty i Topwer weslume anil pAge comot.

"1 foe Robest G. Ehurris & Thomas T, Jud. Antitrust Marke Defirition: An Intzgrated Approach,
T2 Cal. L. Rev, | (1934 {examioation of idstarical purchasing pattermy s o ioibial Siap necessary o
permit sonsideration of avideoes beanng on prrchesecs, Jikely reeponses o foqeee paee increases),
Pitofsky, supva note 60, ot 1830 n.b41 " Bxarmsation of distorcal purchasing palkeens is 4 fiac aeep in
market definition. While it reflacs -he sansible soseem ahoot oring acial mtter ban ypotenssl daa,
it n".l.l.i.l:_l.‘r: sowrohoeabind by Gaerther apalyais Dy ardee o e wzhalle").

1ig Sew ABA Worger Monpgrph, supee none bd, at 99-001 {and authorities eited Beesing,
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has happened during a period of eguilibriem - . | does net serve as a
predictor of what would happen if the price [of the product at issue]
.. . Tose above the comperiive evel.”}.

Curzent substitution provides the sironpest evidence that
additional marginal substitution is likely to occur in response tw a
supracompetitive price increase.™ Absent evidence that coerent
offset purchasing within the proposed market 15 not "competitively
rclevant,” we can conclude that the paratncters sclected by complaint
counsel Lo define the relevanr markel have nol accuruely identifizd
inelastic uses of gravure.™ There appears to be no basis for
concluding that current substimtion is not competitively relevant.

Several of the largest print buyers in the United States use the
offeet process for high volume pablication printing falling within the
specifications of complaint counsel's proposed market.™ Several
buyers buve switched their high velume printing from gravare te-

124 Pitafaky, sunra nots 60, 2t LE34 ("The sioole most o= iahls line af evidencs io ralevant markes
defiaition ia whethe, o cespons: o past prics changes, buysia promptly shifted bo ofer produsts, ar
i proabpfly sdjeceal sdles effores. when evidernce of this tepse s available, if shonld oubaeizh
spesnlation based v theaztisal vunstascls"),

P20 See Axtrentist Tealily Sy suzmWest, Duckel Mo, ¥234, slip ap, CAgml 1, 19941, In Adventisl,
the Curomiszien rejecled 2 propused melevant markst bassd on sxistiop purchasiope patt=ms similar to
tho=s here, B mewsumc by "Clanga-l1legerty” [“E-H') statisiics. The E-H stotisics foc a given ares are
the LOFI{ lictl= out foom inside™) — the peroentage of nrodocion in the arca that & conmumed in the asza
— aund o LTRQY Ph0Ce s Broml ooesade™) — the peacentage of coosuinpBon ol the aoca e s pinadusl |
in the an= Ser Kenmef Flzinga & Thoanze Hngzaey, The Problem F Crestpenphie: Macket Teline: i
Revisitedr The Case o Coml, 32 ANTITRUST BULL, 1, 2 (1978) (propuesiang o relevand peopruphic
meark=d 3z oo wrea in which the TIEO Gand LOW both excezd SR Keanelh Elsinga & Thomat Hogarty,
The Problem of Gragrophic darked Delineation in Antimenmee Soits, LB ANTITRUST BULL. 43, T3-70
{1973 {earlier propeaal far 75% thresholds: now called the"weak market sest). [nown sppropouts case,
the approach coold be exended m prodoct market definicion:

ET|he LOFL anakarue wonld azke whar is the smallest proup of spplications sequired @ aceopnt fo
nearly all shipmente of 2 giver 2ofuct? The LIFD analogue woukt ask: OF 1olal pechaces ineoded o
serve she groop of applications idengfizd by the TAOFT test, dn nearly all consist of fie piven preducd?
ABA Mecger Muougraph ae 7. To this case, the LIFCE value Foe bigh volume gravwre ponbng — ie.,
[he estunak of curmenl ofbzel v ui peind gbs dbove e proposed seasleiers — iz 73.9%. The LOFL
vilue -- jon, the pamentoge of total gravue opaeity uset in the proposed high wolums publicaticn
marked is kess than 31%. Ser Section V.41 suprg. The LIFTY siatictic is mon: probabve of sobstiietion
oppormnitica of constmens io & propoecd price discimination macker In Adveatist, the Commizsion
rejected the propowyl gengraphic market based on a LIFQ of 73% and lack of proof thee existing
et Ludiyn was gk "eompeieavely relovent® Slip ap, 2t 10013 (also acotnyg thal EH aaristice are aeeely
on fu-:i}ur tra markel defintiiond,

2 Competiton 15 wea indicaned 2y bidding ebveen eTselaind poveare peinters, Both complain:
counsei and respondent submittzed economic and ceonemetic onalysts wased on priviog daka Froa
common sats of print jobs tor which both pravuee ond oflset bids wepe teceived, Fur sxample, compae
CX-L19T; CX-Tod CH- 1411 TX-[348; with RX-263-R; RX-465-7 . The very cxistencs of this pricing
data aurgests compedtion terwe=n e processes. The relevance of this compatitive Liddiox can be
diseeuneed sorewlar beoaibss the coat of submitting & bid may be relatively insignificant. Givsn eur
coneluzicn: Based on the pmonnt of sxizting subattution, oweyas, it is nat nzossaary o eneage io
further analysds of his sonlicting cidgroe,
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offset in recent yeurs, including -- as the ALJ found -- prescot buyers
who testified in the preliminary injunction hearing that they could
only use the gravure process for their high velume printing nezds and
that they would not switch in response [o a significant price meredase.
WHEY 122, As diseussed above, some buyers have substituted fo
otfzet in order to take advantage of versiening, including Wal-Mart
and K-Mact. IDF 9 123, 125, Many other buyers, some of whose
print jobs occupy complaint counsel's propnsed core, recently have
shifted purchases to offset {without respect to versioning). [DF Y
124, 126-132 {e.g., Montgomery Ward, Hanover House, 1.C. Penney,
Damark, and Compuadd}.

The experience of one custerer in the proposed "core” is also
Instructive. Victorla's Secret uses offset for seventeen (low versioned)
catalogs, each with an average of 100 pares and a run length of 3.5
milliem o 30 million copies. IDEY 129, Victoria's Secret, like many
others, solicits bids from both gravure and offset printers and
continues to purchase the bulk of its printing services from an offset
piinter. IDEQY 1340, 132, But this customer is "testing” with grayore
printing for some catalogs and is companing the sales results of
{consumer responses ) catalogs printed on gravure versus catalogs
printed on offset. IDF § 130. Although the first catalog printed on
pravure did not meet expeclations, Yicoria's Secret continues to test,
IDF T 131, and may very well shidt all or a significant pottion of its
printing requirernents to gravure. The ALJ treats these facts as if
thoy indicate some irevitable trend to gravure for all high volume
print jubs. But Victoria's Secret has been purchasing primarity offset
foor years, despite a print program that is among the largest in the
proposed "core.” If price alone dictated this customer's printing
requirements, it would have been expected 1o substitute to gravure
long ago, particularly in light of the relative decrease in the pravure
cost advantage over the last decade. Should this customer substitute
gravure for offset in the future, it should not be considered an
inzvitable and permanent gravure customer any more than Wal-Mart
should now be considered an inevitable and permanent offset
CUsiomeT. ' )

Complaint counse] attempt to argue that curment substitution is not
marginal by arguing that "thers is no record evidence that oifset has
taken 4 Jong publication gravure job on the basis of price. . . . there
|are) many instances where the program of the retuiler changes, and
becomes o many version job, and they switch, but none of price
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alone.” OA Tr. 487 In Fact, therc is testimony in the record of
aravare-to-offset substitution on the basis of price.'™ And, in any
event, substitution on the basis of price alone mukes Little sense in the
gontext of competition between differentiated products.  Where
putalive substilules are differendated, “relevant market definition
turns on the aggrepate decisions of differcot classes of cnstiwners who
have different attiides toward the importance of price and product
characteristics in deciding whether to aubstitute or not."™

A publication printéing purchaser's choice of cheracteristics for 2
particular print job -- and thus the purchaser’s choice of peinting
technology -- does oot tutn on any single factor, Each purchaser
demands the-package of printing services attributes that will reach its
customers most effectively.™ The purchaser will choose the bundle
of characteristics that offers the highest profit. This cafouelation will
be determined partly by the prices oftered by the two competing
printing lechnologics. Moreover, as the discussion of verswoning
illustrates, even when substiturion js triggered by 2 change io the
relative prices, one would not necessarily expect other characteristics
of the job to remain constant -- purchasars would almost surely select
d new set of optimum job chamacteristics (Le., & new program). Itis
perhaps plausible that there are few instances where only the print
process {but not the print program) changres. The AlTens, however, |
by inferring that this substitation is not economically relevant for the
purpose of evaluating the compeltitive effects of this transaction.'™

In defining relevant markets under Section 7, the Commission
and the conrts recognize competition - and the potential elimmation
of competition -- in variables other than price. In considering the

" dee CAB at 150,30,

14 The wirness oo Wiel-Tfact woariiled thar prics was a primacy considerzioo in shilling 4
subsizntinl pocion of its insert printing from" gravines e offser. Baron Tro 2337-08, 727576; RX-383.
Jee afer BX-54-B (Wal-Mart stuting thil i s sesking bids from horh gravors end afiset printens to
engura compecitive pricig): Mocller Tro 400304 (Docnelley witess neferriog bo cubsamnbion of offset
for pravure by Hanoyer Tircet, 2 retailer, based oo more favarebie price): 05 1 124,

Fiwfsky, supra wote 0, ar [§33. Sege Robert Do Willig, Menmer fuslysis, Tidustrial
Crganizntinn Theery, and Meeyer Goidelines, BROOKINGS PAPERS M ECONOMIT ACTIRITY
[MUCROECOMOGMICS) 281, 259-305 (1991 feznnomc analyis of merger selicy in & diflbmenGule]
produde sstting, -

126 See, e g, Hilke Tr, 6028-3) (priat tustarer's chauee of papec determined by prefereoces of
Turchases of the publicatdon; chedes of paper aod aucobs ' vessions s0gaest oftaet o somnomical
ihan geavore for particalar print job.

127 | Redacted)'s sxperiencs demunstmtes that demand Lor peint sorvices is mult-dimensianal;
gt B gh s witoees testified that the bid prices she meceives from gromee printees are geoecilly
Triwes thai I prices foe affeet, [v=dacted] continnes to parchaes primarily offset printing serices. [OF
g 26254,
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Lkely reaction of buyers w a price increase Tor purposes of oarket
cdefinition, the Merger Guidelines state that "the Agency will take into
account all relevant evidence, including ... evidence that hayers have
shifted or have considered shifting purchases between products in
response o relative changes in price or other competitive variables.”
Section 111 (emphasis added). See United States v. Comttnendal Can
Co., 378 LS. 441, 455 (1964) (vejecting arpurent that different
prices for metal and glass containers demonstrate the existence of
separare glass and metal container markets because "price s only one
factor ih & user's choice between one container and anothar™). '™

No evidence in the record appears to suggest that high volume
customers using offset are inframarginal, economically irrationa!, or
otherwise ircelevant to market definition, Complaint counsel offer no
explanation for the existing use of offset.’® Thus, there is ro reason
to believe that the high volume print jobs currently using offset do
not represent marginai consurners in high volame publication
printing, as defined by the complaint, '™

1 CF  Merger Guidalines Sectton B n6 ("Sellens with market pawer alio may leseen
Wuq'xl-'tl'lit.n'l ver dimerstans other than price, such as proshact peality, decvice, or inngvacicad. ™y,

" Cernplaint escnsel dic nod adempd o specalute sedonsly on existing subriiion decisions at
vk anzoment:

COMMISSICNER STARFK: [Wihy ia it that the 1T Fourd thar 114 percent of all the low

versined jobs ower 32 pages for euns of 3 milion or mods were done io offset’ Why did 11

percant of the puechagers chogse gffger?

ML LOYLE for comadaior courzel]: I think on the bueiz of the record evidenee on gualicy and

sost, fteloesn't make senss. And quite frankly, Commissionas, | doo't kew, I don't know.

CHAIRMAN STEIGER: Daer the mooed indicats whether there could . . heve been a capacity

coRstraint probler oc o ticw probleo for Sese Bl peusend, oo iz that oon in the racord?

ME_COYLE: Well, . .. given the fact rhat this is 1990 lared, there 2re instances when particular

suppliera could Fave bea upacity sunstained, @nl el veey well suold eaplain that Buc leyond

e spacily consrming sination, Toan's address thut
Cia T, 4343,

» The ALt alsa found that evidence presenied by compizine counsel of indepzndent gravere and

affset prices €5 incongiatene with the progs B thar the e procesdes compets. T0D et B384; IDFT 210
Complaiut coonsel atomgl W suppon e proporeasd releviol mackel wids svidemes purgnatedly showing
1 |aek of conmelisficn hetwern the prices of otfest and gravers. There are seious conhis sbned the ouality
uk Wz iy ooy which et comelutions were buesd; bot even putting these raservalions ssick. thane are
saginng concepioal proslama with wsiag price eoirelations eo delineate snritust markets. Althoogh some
eoomomsts have propesed nsing price ohrrelationa (o idznoify rolevan; markees, others bave noted that
price comelations ofien can be very masleuling ane, in any case, s s1ane msmswees of competition deat
are ot designed o peedicl probuble demand cesponzes W0 o eersise aof mackel power. See, &g,
Junathun Bider, Why Price Corelations Do Mot Defing Antimust Markets, FTC Working Paper Ne. (49
{1987% Luke M. Froeb & Grepory 1, Werdon, Comefatiog, Cansality, and AU That Jezz The Enfxeneot
Shortcomings of Prie Teews of Aocceat Macket Defipinan, 8 REY. INDUS. ORG. 32% {19930 OF
Coca-Lela Bottling Co. af the Soorfmesy, LLE FTC 432 (19443 [FIC Dockar No, 9217 (Aug, 31, 1994,
alip ap. at 46471 Ta particular, even if tao gosds e very close substitutes (g3 muasued by desriand
cross-clasticity], [be comrelation betweso their poices can be low miven suffickenly high supply
alaaticites, Hence, even asauming that the prics cocalaione pessented by comploine counssl ars valid,
this & r0l dispositive evidence that bigh wilnme gravors printing iz 2 releveot product market. In ey
event, actunl svidencs of existng, comygetitiun botwesn graviseg and offsed con firms thar Bua and oifver
indicie of separate markzt; shonld be given Hile weight
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The record as a whoie shows sobstantal existing compettion
between gravure printing services and offset prinfing services,
particularly in publication printing for print jobs with volumes
between ¢ne million and ten million copies, but the margin (with the
versioning parameter appropriately evaluated) appears o exicad into
aven higher volumes. In view of Mese facrs, it appears that gravure
printers, if unified by a hypothetica]l cartel or mermer, could not
identify inelastic end users effectively and, thus, could not profitably
impose a small but signiticant and nontransitory increase in the price
of high volume publication prmiing.

V. RELEVANT COMPETITORS & CONCENTRATION

Based on lhe [orepoing, we conclude that "high  voiwme
publication gravure printing” is nol a relevant market for purposes of
assessing the competitive éffects of the acquisition. At 3 minimum,
the "gravure" qualification to that definition is too restrictive: even if
we assume the existemce of a distiocl muirketl for "high volume
peblication printing,” the relevant competitors in that market would
include a sigaificant number of firms that supply both gravure and
offsct printing services and a significant number of firms that supply
only offset printing services.”' In the remainder of this opinion, we
will nssume the existence of a "market” for high volume publication
printing in order to provide a more comprehensive description of (1)
the competitive intéraction of firms comently capable of producing
high volume publicaten prindng services and (i) the possibilites of
anticompetitive conduct by the merged firm, cither anjlaterally or in
coordination with other firms.

The assumed relevant market nust be measured in erms of its
participants and concentration. Following the methodology of the
Merger Guidelines, the Commission identifies rzlevant sapplisrs,
assigns to each relevant supplier a market sharg that reflects its future
compelitive signilicance o the relevant market, and then. based on
these determinations, calculates market concentration.  See id

B3 I iz fur frony clewr thal iz dsompeon 5 csasonsble, To cgnclede that high volume
publication pigEng services constitutes A relevint marke:, fre Copmission masi Gnd that a lypohsticel
rcaopeliat of printing serviers coald systematically discrinemte, om e lases nf mludve & lasicifes of
Gemand, botween high volwne customers — those satisiving compiaing counsels volieme, pags count,
ard eodor catenz, ot st thie versinming criterien — and atherprinting cuslemers, The evikdence 30gge3s
Cual o hyput bretical roumgaalist el gaot syseenatzally dacriminane i this wey. [nstead, the evifenos
tenwls bo demonstrate: that foms pexlscing rravue andine offser printie g scrvices cannot systematicully
idenbify prioc fobs Ffor which customees iuve relatively elestic derpand See Scctiou IV. DI
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Sectiens 1.3 - 1.5, Market conceniration is a function of the number
of Tirms in the nelevant market and their respective shares. fd. dection
L.3. The Comimssion uses the Herfindabl-Hirschmann index ("HHI™)
as the most economically relevant measure of concentration. The
HHI is calculated by summing the squares of the shares of relevant
market paricipants, and therehy "pives proportionately greater
weight to the market shares of the larger firms, 1o accord with therr
relative importance in competitive interactions," fd.'*

A Relewant Mavker Participants

For purposes of estimating market shares and concentraton in the
assumed relevant market, firms to be identifted as participants are (i)
those currently engaged in high volume publication printing &t the
time of the acquisition aod (1) any "uncormitted entrants” -- firms
not cerrently engaged in high volume publication printing bur whose
inchosion would more accoraaly reflect probable supply responses i
a supracompétitive poce increase. Marper Guidelines Section 1.3,
The ALT identified as relevant suppliers only the nine printers with
gravure capacily at the time of the zcquisition, IDF¥q 377-79." The
ALT erred in failing to identify as relevant participants at heast
seventeen offset-only printees that, according to compiaint counsel,
supplied high volume publication services m the United Statas at that
time. ™ We find that each offset producer that currenily bids oo and.
supplies high volume publication printing 13 4 relevant participant.

The ALJ also grred in failing to address whether any printing
tirms not curtently supplving high volume publication pronting are
properly considersd "nncommitted entrants.” In the assumed price
discrimination product market, such fiems would include any clset
printers who currently are not supplying high volume publication
printing but whe are likely (o do so "withio one yeur and witont the
expenditure of significant sunk costs, in response o a 'small b
significant and nontransitory’ price increase." ™ Merger Guidelines

132
Sl IO PPC Indws., Tee., T8 F2D 1300, ESE (DD, Che 1988).

133
e ALJ tonnol thal, since the scquisition, ene firm has exited {Standand Gravues in 1492} and
rwr) achem; have merged (Quehecor aoquined Aecats jn 1993). TOF T 376,
L34
p Sew meavz 113, sugrr (desedbing O3 1 167).
[1 . - . . e .. .
All exiting aravure pricters partteipace jn high wlome poblications prindog ard have besn
inuludal ws releyim suppliers. Boregver, we conclude thar entry bt high walume pudlication prindng
Wing gravore mapacity woold requirs Be wxpeaulinue of substan tial spok cog:s and would encil a lag
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Section [.32. "Sunk costs ane the acquisition costs of tangible and
intangible assets that cannot be recovered through the redeplovment
of these assets outside the relevant market.” f&. Since we find that
the relevant market is not limited to gravure printing and have
assumed that the relevant market is high volume publication printing,
we find that assets used for high volume publication printing
represant sunk costs only if the assets cannot be redeployed to lower
volume print jobs. Even asscts that can be used only in publication
printing are not properly considered sunk if they can be used for
printing jobs that do not meet the volume and page count critera that
define the assumed relevant market, "™ Because offset printing assets
that are used in bigh velume publicalion printing can also be nsed for
lower volume publication printing, the acquisition costs of those
assets are not properly considered sunk for purposes of this
analysis.'” Complaint counsel did not present, and the ALT did not
find, any other significant sunk costs of entey iato or exit from the
assumed relevant market. '

Therefore, a tirm not cuarrently bidding on high wvolame
puablization printing jobs may be considered an uncommmited cntrant
and counted among the relevant supplers if (i) it owns offset printing
assers capable of hath high volume and lower volome publication
prnting or (i) it could acquure such aszets and Jdeploy them within
onc year.'” The record docs not permit a reliable cstimate of the
likely supply response by such fimns 0 2 supracompetilive price

of more than onz year. See IDE T 165-73 (Ondioe thet g pevea entry inbe pravare printing would ioke
mar= than coro years), CPF T 1430-90 {eatry inte gravure printing production zotails substattial swrk
investment). Thercfore, the only potential whcoammbiied entrants are prictor who coold depley affset
c:paciﬂ'_ v swpply high yolume gublicardon printing.

" Conayolainat sounse] g il assel scgistiion custs arc sunk, if e st cennot be codepleged
For vee other than in genvwrs printog. CPE Y2 1477-84. This would be camees in 8 avicker defined In
inzlude orly prevare protde.

“7" This is zarccalary clear with respect io the movs cecenc genemation of wifset pressrs. Jee
Reefon W D2, sumra. Tothe cxtant that thess peosses esn be wzed to producs efftcizntty in bedth Eiph
veloonsQbigly page and loos veloonsfoy page pold, duein poicliase canmat be constdersd a suok cost in
il '%u.mrilu'e "uwrrkal. ' e REH ar S6.

14 It the fzsoared price’ discrintination mackel, in wiich both gravore apd Efeet technologies
partisipate, the only cosls idemified v complaint counsel that may sopedy be sumadesed swaik aec the
invastments in "necumaluted know-how and Faumilisniey thot balh printers znd custoreers pain abxat exch
other during an oo-poing relalionship." Complaint couose! arone thot this sonk investment " oeans thae
curtamers are reluclant o switch sopplierm.” CFF T (460, OF couese, sach corts [assuming they ume
signibicanty affeet e pucoteal for switcliogg b any new supprlicn, whethar it is an offsec poner ora
gravue minles. Al G kny evenl, e s ificanes Af el snrs i@ heliod by the vdbetantial ewitching
berwmen praveves an saTse b posieguisiEon sl v, pocss, Jee Seclion ¥.E, wyerc TDF P 122-32,

"Uneormim: Ll supply mespomges may gueor ., . by the stqechig o cxteagian of exizting asass
1o proal ction or sale in the celevant roarker or by the construcdicn or &2quisigion af asacta that enzble
" production oF sale 3o the relevant market,” Mecmer Guide.ines Section 133,
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lncrcase by incumbent high volume publication printers.
Nevertheless, given the lack of contrary evidence, we find that rome
supply response is Hkely to constrain the condect of incumbent firms.

B. Pre-Acguisition Market Sharey & Concentrafion

In general, zach firm that {5 identified as 2 market participant is
assigned a market share that reflects its futwre competitive
signmficance. Nocmally, this share is "basced on the rotal sales or
capacity currently devoted to the rel=vant market together wath that
which likely would be devoted 1o the relevant market in response to
a 'small buc significant and noncransitory’ price increase.” Merger
Guidelines Section 1.41. More specifically, when the potential for
price discrimination defines the relevant market, each fiem shonid he
assigned a share reflecting sales likely to be madc in, or capacity
likely to be osed to supply, the price discrimination market in
responsa to such a price inereace. Merger Guidelines Section 1,42,
In the assumed relevant market, complaint counsel argue that frms
are primarily distinguished on the basis of their relative advantages
in serving different groups of customers. "™ Under these cenditions,
unit sales are generally the best indicator of firms, firure competitive
significance, fd.

Using comnplaint counsel's cslimates for unit sales at the time of
the acquisition, Table 1 depiets market shares and cancentration in
nigh voheme publication printing defined to nclude print jobs of at
least five million copics and at least sixtcen pages per copy, and
Table 2 depicts market shares and concentration in the supply of
printing services for print jobs of at least ten million copies and at
least sixteen pages per copy.""

::‘_} Jop CEET 1737
" Tuhles | aod 2 are derived from CM-1167, which eummarniaes comgplaint counsel's estimates
af relative $hares of otz of gravore produeces (C3- L EA7-T3) 2nd affser printars 0041 16T-E).
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TABLE 1
1.5, UNIT SHARES IN HIGH VOLUME PRINTING (1990}
F R ION+ COPIES (16 PAGESACUUHEY)
Billions of Pzges

Prioter Gravare Offsct Total  Shae HHE
Derins ey R 07 J24.1 2846 B1&
Cuebecor 1774 24 1708 150 243
MeredithBurda 15374 112 1688 149 212
Ringier 738 28 e 73 36
Walagsig (o a9 gLy a6l 38
Arcuta 335 52 6.7 346 il
Cruad 19.2 435 633 55 K1
World Color 34.4 19.7 54.1 45 23
Sullivan 0.0 204 200 18 3
American Signanin: 0.0 8.4 18.6 l.a 3
Perry 0.0 17.9 172 1A 3
Standard 10.3 6.5 168 1.5 2
Brown 138 1.9 i37 14 2
13 Cthers 00 1046 Jjas 0 32 *
TOTAL #610 273.0 11340 1000 1285%
TABLEZ

.5, UNIT SHARES IN HIGH VOLTUTME FRINTIMNG [ 1990
N MILLION+ COPIER {1/ PAGESAOFY)
Billions of Pages

Pdnter Cmavure et Tkl Share HHI
Peoamediey oy 29 2522 i3 &35
Cuebecor 1263 8 157.1 19.8 592
Meredithifreda L 6.0 o8 124 154
Walassis 0 69.9 69.9 4.8 T
Ringier 552, 2.4 6G3.6 8.0 &
Quad 141 429 53.0 7.2 52
Arcata 40.& 52 54.8 6.2 48
Perey 0.0 LL5 11.5 14 2
Sullivan iy 9.2 9.2 1.2 |
Brown i3 C.6- fi.l 0.8 I
American Signature ity 5.8 58 0.7 1
Stardard 4.9 0.7 5.6 0.7 1
Centry Graphics 0.0 3.4 34 4 *
Graphic Arns 0.0 33 33 0.4 *
Alden a.0 32 3.2 G4 *
Warld Coler 0.0 11 21 (.2 *
& Dthers 04 8.1 g.1 [ *

TOTAL : 61534 17%.0 7630 D 1650
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Two important cavears apply to the interpretation of Tables ! and
2. each tending to sugpesi that the tables overstate conecntration in
the assemed relevant market. First, the tables may understate shightly
the proportion of historical high velume publication printing sitles
made by offset printers. ™ Secoud, neither of these tables reflects any
likely supply responses of uncommitted entrants. To the extent that
a siznificant and nontransitory increasc in high volume publication
prinring prices by all or some subset of incumbent sellers would
induce a supply response through uncommitted entry, the historical
gales share of cach meumbent seller would overstate its relative
colpetilive significance. Shares of hiph volumme prinang capacicy (45
an aliemnative to unit sales) may reflect a more comprehensive
measure of the future competitive significance of incumbent firms
and nocommitted 2ntrants. " However, we lack a reiiable basis for
making (i} a quantitative estimate of the full measure of offsel
capacity Irkely to be devoted to the high volume publication printing
In tesponse (O 4 supracompelitive price increase, or (i) a quantitative
adjustment to the historical sales shares reflected in Tables [ and 2.
In sium, although Tables | and 2 may not significantly overstate the
appropriate measure of relevant market concentration, they likely
represent the npper bound of the range of reasenable concenlration
estimates,

C. Effect of the Acquiritton on Concentration

Based on this {appropriately quaiified) concentration information,
the Commission next congiders whether the acquisition significantly
increases concentration and resalts in a concentrated market. Other
things being cqual, market concentration affects the likelibeod that

142 Jee note 116, supre {even conplaint roursc]’s expoct adnsitted that bis apgroach to dain
colleaion and estitiacon nay e 10 undersbe he vse of affst prnting., aldwugh oot signiticantly;
moceover, Fatpapdents’ seonomis sxpert fscn thak, sven using somplaint consela market peraneters,
et acppanter for o much higher permentspe of high welum: prioting jobs ian conglain coonged had
slouares)),

™ s nrder aesurtzly to portmy the rolative competitive signicienneor of the jdentiffed mlevant
macket paticipurls, sil capacity osed or likeky ba be nsed to sopoly the prics Jissimination prdiect
markst should be iocluded for purpoacs of calenladag warker sharca and concentmion.  Merger
Titigdelines Suction 1.42 The cevidence suggesis tat gl geavore printing capacicy shonld be iocluded io
the rebevnng mnrker, aind dur yoroe wispegifiod, substapre] pertion of offiet pentiog copacity must ala
T [
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one fimm, or & group of firms, could successfully exercise market

power. fd. Seceion 2.0
From Table 1, the maximum effect of the acquisition an market

share and concenttation in priat jobs of at least five millicn copies
and at least sixteen pages por copy ¢an b summanzed as foilgws:™®

Donnelley-Meredith/Bunda Share: 43 5%
Tncrease in HHI: 852
Post-Acquisition Market HHI: 2338

From Table 2, the muximum affect of the acquisition on market
share and concentration in print jobs with a volume of at least ten
million copies can be summarized as follows: '

Donnelley-Meredith/Burda Shara 41,775
Increase in HHI T27
Post-Acguisition Market HHI 23T

In gencral, the Commigsion presemes that an acquisition
producing an increase in the HHI of more than 100 points and
yielding a post-acquisition HHI excecding 1800 is likely ta create or
enhance marker power or lacilitale ils exercise. Merger Guidelines
1.51."" Based on the concentrabion information deseribed abowve, this
presumption likely applies."™ This presumption may be overcome by
showing that other market conditions make it unlikely that the

144 See B F. Croodrich Co., LLOFYC 207, 303 {19383 (" Az the number of (irms io an imdwsiry
decliaea, and industey conesnration increases, ceferis pacious, it beoomes easier for those fimms e
cowmlonit theae pricing, and he likelihood of anticoampeetive effeote fanm an acqeéritdion conzequen:ly
Iy ws wel L") Cuiaveisely, s mengar eivagn gkt prscipants i unlksly o cozate o0 cahaces
market power o to Picelitale i exemcise onless it sipnilicaotly incresses. comtendatient il Hie waket
Merger Guidelines Section 1.0

L3 Caowmpare IDF § 378, Tzbles | amd 2 (based solaly on pravure capacity, fGoding dat tie
aciguzilens pedoced an HHT trerease 0 e rasge of 920- 1024 60 a posc-scquisition HHI in the conge
wS SF02093Y, Fee CR-SE-A-B.

! Fow porperscs of the cempeniviee cfucts analysis thay fllowss, oo thar doth the merged Brm's
rracket shans 18 lower in the hagher volumne segpmel,

" Ln meraemal, B Comonission regards as “highly conpenimded” madkes"with an HHT excocding
LMK ord regrrts me significant an incrense in the HHE sxceading 100 points, 45 seq, eg., Coca-Cola
Co., slip op. at <4 [HHI increaes of 443 ko post-mereer HHI of 3572); Creens-Llioois, slip op, 4f 27
{uaing preduction fizores, poat-acquiaition HHI of 2478 with iacreaas of 832 points); OUin Cerp., 113
FIC a0 Ha0-10 (19900, o a, 986 F.2d 1395 (Sh Cir. 193], cerr, deniad, 114 5.CL LDF] {15954)
L] g prealuction, pastacguesition [THLal 4133, with imppease of 1180} Sovpital Corp of Aimerfes,
19a FTC 361, 488 (1285), 307 F.2d. 1381 (Tth Cir. 1988), cert. denied 431 1.8, FIGR (1987 (post-
acquisition KL of 2215 wAth inqease of 95 points).

We nssume here ol an djusiment W compensue for ony wndersiaksment of acruzl asd Tikely
oftset sapplies would nod be sutticient W raduce markst concentralion below the huehly conceotmatzd
thecebowd or o redwee tie HHI increase below LR
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acquisition will cregate or enhance market power or facilitate its
exercise, in hight of markst concentration and market shares.

VI LIKELY COMPETITIVE EFFECTS OF THE ACQUISTTTON

An acquisition may five nse to anticompetitive eftects in two
general forms. First, it may facilitate coordinated intcraction: a
collective exercise of market power among relevanl suppliers.
Second, it may allow the merged firm to exercise market power
upilaterally. Sce Generally Merzer Guidelines Section 2. The ATT
found that the acquisition is likely to give rise tu both unilateral and
coordinated anticompetitive effects. TD at 90-91. In addition, the
ALJ found that the marged firms alveady have exercised market
power unilaterally by cancelling or deferring pre-acquisition plans to
expand printing capacity. ID at 89-90. We rgject these findings and
conclude that neither coordinated nor wnilateral anticompetitive
effects are likely in high volume publication printing.*?

A. Coordingred Inreraction Angalysis

"Coordinated interaction" is defined broadly as "actions by a
aroup of ficms that are proficabie for each of them only as a result of
the accommaodating reactions of the others. This behavior includes
tacit or explicit collugion, and may or may not be lawful in and of
itzell." Merger Guidelines Section 2.1. "Successful coordinated
interaction entails reaching terms of coordination that are profitable
to the firms involved and an abifity to detect and punish deviations
that would undermine coordinated intemction.” . see Coca-Cola
Borling Co. of the Southwest, | 18 FTC 452 {1994 [FTC Docket No,
0215 ¢Ang, 31, 19949, slip op. at 74]; B.F. Goodrich Co., 100 FTC at
294 The ALJ made few findings related explicitly to the possibility
of coordinated ieteraction, and concluded that the acquisition
increases the likelihood of coordinated imteraction becanse the post-
acquisition rarkel is concentrated and becawse information about
comperitive activity of suppliers is readily available. TD at 90-91.'%

L W mjset he AL s finding that Donneley's "defermal or cancedlation ™ of capacity €spansion

plona constimited an anticowpetitive 2Pyt heganag, imher afic, we fusd that de merged firmo dowss pest
huve wnilsteral markel poasar,

The ALT fownd that " Donneileys aequisition Gf one of its primary competitors .. may e
1o cogrdinacsd in[m'.x.:timl arc ml]usiun, omaa g ih= mi:n:ing firms. IDF ':[ 46 He makerBve
substdiary findings, Ficsl, the aoquisition increuses conceploaaion in an sleeddy copecnirated market
FT A0S, Second, Conoslley ia a doroinart Som one, 05 2 result, concdination of prices & more likely
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We affimu the ALJs findings that the significant increase in
concentralion ovcusioned by the acquisition increased the probability
of successful coordination. Nevertheless, based on the totality of
markat conditons, we conclude that coordinated ipteraction to
discrimiinate against high volums publication printing costomers
would be inherently unstable.

The two principal impediments (o coordinated interaction are
specific to the theory of discriminatory eftects alleged. First, relevant
suppliers would have strong incantives to deviate from the
coardination by diverting capacicy from the clastic lower volume Inw
the more profitable high volume publication printing jobs. Second,
since the alleged inclastic printing jobs encompass (by definrtion)
only the largest contracts ol Lhe largest customers, the incentives to
make such diversions are overwhelming., As discussed below, the
sizmmficance of each problem is inversely related 1o the breadth of the
relevant discrimination markst: if the market is defined narrowlty In
order to mimimize the perceived substilulebility of offset for gravwe,
then each problem 1s magnified. Other martket comditions exacerhate
these problems.

1. Potential Diversion of Capacity

Coordination directed at svrme subset of the customers served by
# pulative collusive group is inherently less likely to succeed than
eoordination focused on alt customers, aill other things equal. Owens-
Ilinois, slip op. at 31. Relative to a nondiscniminatory coordination,
a discriminatory coordination creates greater incentives to depart
from the terms of the coordination and can be undermined by smaller
increases in outputinto the relevant markzs by relevant supplicrs that
aither cheat or fail to coordinate altopether, Assuming that relevant

herawse chewting is susier b depect and gunishment 13 sovems. TOF T 407, Thinl, suun Guation of gravoes
prices ix poesible Beranss of the seady availabilig of "ntoemation 2bout competitive aerivity nf wdustry
meoters." TOFE 4R, Foorth, "[be nature of gravars profing aoay alsno Eaeiliale coundinaivis teoe
e any (v major nanufaceurers of gravure pressss | o sl grevone priotees 02e e sAmMe process 0
praduce the fimsbed pradust, ané much of the printers, business is oblained heougn ¥dding, which
rbirea an intimate knowledze of indudey coat sppemie and ather competitive variahles.” TDE T 404
FiTth, cuatemers are cancerned whit swilching & new supplic:g iz difftcult. OF TT411=135,

Ay diseibed below, anly the concenireton foding sgpesr, well-frended. Tn paricular, the nzcord
hucis forthe ALTS conzlagion that competitively-sensilive information is readizy available amd ST iakes
coardination & very thin, Fur sxansphs, nach of the sitness testimony cited is tho relevaoe facteal
firding, LDF T 408, mesely descrbes gpecularfon sbout the oviblabiliiy of elevant compelitr
istfoqumation. See, 2.g. Cngdahl Tr. 2547, Bodgenn Tr. 333, A the rocoed dams not refloct that rival
prnfess can readily obtain competitively seasitve informacion that would feeilitle tait, e cxplicit
ulusiv,
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publication printers can accuratcly identify printing jobs by relotive
clasticities ol demnand, the potentGal fur diversion of prioting capacity
from elustic lower voleme jobs to inelastie high volume publication
printing poses a serous impediment to coordination. Under complaint
counsel's theory of coordinated anticompetitive effects, rclevant
supplicrs will earn higher economic returns from high volume
publication print jobs than from lower volume print jobs.'*! As such,
any relevant supplier would have an incentive to divert capacity from
the lower volume priating jobs to the higher-return high volume
jobs.'™ Az ontpnt is diverted to rhe high volume jobs (fe., as sapply
tor Lhe assimed relevant market 18 inersased), prices witl fall toward
the competitive level. Despite the obvious application of this
analysis to the instant case, and the precedent in Crwens-0linois, the
ALJ did not address the possibility of diversion.

In Owens Ilinois, the Commission found that certain end users
of glass containers had inclastic demand for glass (based on the
charactedstics of the end use), thar the inelastic end uses comprised
1 minor portion of total glass container cetput, and that capacity used
te preduce glass containers for elastic end uses could slso be usad to
produce glass containgrs for inelastic end uses. Under these
circamstances, the Commission considered wherher glass container
manufacturers would collusively price discriminate against custoers
in the inclastic end vses, and concladed that the inceptive to divert
capicity would be a powerlul foree subverting collusion:

Any collusive scheme thensed on the inelastic end-uses wonld be threatened oot
just by the nonpal incentives to cheat which might in spme circumstances
undermine even across-tie-board collusion; jt would face in addidon the distaptive
fores of a pool of readily Dingibls prodwtive capasity far preater in magnibads than
any contemplated cutput reductions, yor presemily devoted to the clastc end-usés
gnd therefure oot benchting from the eollusive shems,

= This is true rezardless of the preciae naturs of Lhe precicred atiecmpetitive conduct. A
discussed bebow, whether the coordinasios takes the forrn of an agreement (st o cxplie:t) on prics and
ather felavant tefnes oF At agresmnedt (tait or sxplicit) oa gllocate costomers, the onteome is that
applices achicve supaoompeilive prufils with nmpest o the ageted costamers. Thercfoee, the
mitEnEivest In ahlag slrpmmmpnﬂiti_\rc ];m:lﬁts. anul the devesticn analysis in this secticn app[:-f 1]
Uisintinatory veerdination geoemlly.

Printers hves strone incentives be divert capacity to s inelwstic cnd wee even i they carmently
nperute af ful] capacity atilizatton. The proft maimizing grovun: pancer wonkd =hift prodoction pased
on changes in the relative profitability: iF pooes increazed io high volume publicstion printing, every
prevure printer wowld have an inefeaged iicentiva toahtatn cee acpracompelitive poofics available from
shifting sales away frong eluslic uses,
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id, slip op. at 31. Following tus analysis, discriminatory
coordination is less likely, other things equal, the smaller is the
percentage of otal capacity currently devoted o the melastic end
uses and the more cross-price slastic is supply between the elastic
and inelastic end uses.

Even in the case most favorahle to complaint colnsel -- that is,
assurming that only gravure printers are necessary W successiul
coordination and that enly gravure capacity could be divened to the
inelastic high volume print jobs -- it appears that a small diversion
would undermine any antcompetitive price increase. The parties’
cstimates of the share of total gravure capacity currcntly devoted o
Alf hiph volume: publicalion printing range [ronn approsinmate]y 9% o
31%, depending on a vadety of disputed assumptions about
production and capacity.’™ Using the formulaton from Owens-
Mincis, a gravure output diversion from lew volume printing iato
high volume printing of at most approximately 1.5% -- and perhaps
as little ag 0.5% -- would defeat a supracompetitive price increase of
3% (the benchmark generally vsed to define a significant and
nontransitory price increase).™™ If the hypothetical coordination
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Regpondens' gxpert, Dir, Hanaman, cgiimated Shat "low worstan gravore jabe' with maors than
i1 FILI.N“ and e than 5 million Cfrluie:{ arpoantedd foe GoR%E b 1 T6% of Lol ErLvace cnpacil:;,r,
depemding on e measwe af cupucity, dee K397, KX-A87, EX-08F,  Lsing the sume capssiy
dememinntors, bit chanping the Jumemitor to ioclede all jabs with mon: thag 16 pagss (o zenlom wilh
compaintcoumesls proposed macket), Jow version gravures jebs above 5 million copess acooond for g 7%
b 23 5% of el peavuns copacity. Seer CX-1351-F; CX-1 167 (redueing the poge threahold from 32 o
18 ineeeases the norpecdar simist by 2356, Complant counsei’s expert, Dr. Hilke, caloaleted “rhe
amvers capacity shars of lew vemmion gravorng jobs," with oo than 1€ pages. See CH-1351-1. He
eximatad that such prictng jubs sveater than 5 million copies sceoented B W0.0% of ol gravum
aciky.

= e Hilke alsm patismnbed " the pravure capacity share of low vesion sravare jobs compared o mon-
Dammel ley sapusiny, " See CX-1351-4 2nd &, s "o gravies capacity share of low varsion prvce jobs
[:l:lu'lpamd MJca'piLci:t:,r artkeicle the [l]'r[ﬂ:. :,r!_uurlm't.‘e'.ﬂ: firms 'l]'ld]ll:{illg Di'.ll'lﬂ.l!“&:r'].l Sew (TX-1351-Cand
H. Since Doonelley is part of the hvpolthaticel cooodinglion, eacloding s vagseily unicosomatly
wraclerstabes due zmauat of divenible capariby in the coordinating firms. Excluding the capecity of the
[Argest thrse or foof Mis is 2r even preater distortion. The principal peint of the divesion unalysis 5
ot 1 cletermine whether some "fringe” hug fuffickent capucioy to pacfaen all of the work in the mhzvunt
markeL; il is o detsrning the aroount of diverterd culpur That would defear coopdination at the margin.
Meverhelesz, acsarming a subset of gravure prinfes could woordinote, "fringe’ firme with litde or oo
Sales inon the assumed market would kave stranger inceotives to shift cutpat ioto he market,

134 This diversion peroenmge is derivef as follows (rom Owens-lioos, sLp op. ol 32 36k
Elusticity of denmnd is defined roughly as a vacin of peecentage change: in outpul demanded divided by
1 givén peocentage cfanpe in poice; demand fora prodocs s inglastic if thie rako Is less than coe. Ina
oacket with inelastic demand, lor example, # 55 prce tnenzase wauld eesodt in eqa than 3 5% decrease:
io oatput, and & 5% price vcrease conld be defeatss by less Thao o 37 incrzae {p cupar, Thus, a 5%
peicu incoeasa tarpraed ot allepedly tnelastic cuscomers represcoting Y% of il printing ourpet woold
b defaated by an incmase i cutput of lese than 5% of 9%, or 0.45% ol GHal gravae capacity. That
wmount of autput represents approstimalsly 0.5% of gravurs prodisction availablz forslustic 20ed uses.
Sex adra Merger Guadelines Section 111 {"L atlening to detertning abjectively the effect of 4 'soall
but significant and nantwansitory” increnss ko prise, the Agency, in st concexts, will use & price
imereane of five parcent lmtine tor the foreszaable futre"}. '
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AMoNg graviire printers is limited to imposing supracompetitive
prices in the "core” (low-versioned jobs, 32 pages per copy, at least
16 million ¢opies), the outpat diversion required to upset the
coordination is even smaller. The parties' estimates of the share of
tatal gravore capacity carrently devoted to the "core” range trom
approximately 3% to 13%, depending primarily on disputed
assumptions about capacity.'™ Thus, a gravure outpat diversion of
less than 15 into the core would defeat a supracompetitive price
increase of 5% on core printing jobs. '™

This exercise llusuates that a disctiminatory coordination 13
increasmgdy Ioss stable the more narmowly defined 15 the alleged
markel of inelastic customers. Thus, 1F (he market definition propedy
takes account of actoal and potential subslitution to offset, the
category of inelagtic customers (assuming they can be identified by
any objective criteria} appears considerably smaller than either
compiaint counsel's broad market or its atleged "core.” Thus, the
gravure gutput diversion necessary to defeat 2 price increase to any
inelastic customers is likely {0 be considerably less than one percent.
In any evenl, the percentage of total relevant printing capacity
currently used in high voleme publicarion printing 18 not meant to
vield a precise pradiction of likely results. Instead, it merely
illustrates the relatively strong incentives of suppliers, to deviate from
a disciminatory coordination and, thus, the iohercndy greater
instability of such coordination, other things equal. '™

L3 Ser BX-397-A B, B {using varions measures of cepasity, O, Hawsman estiroated that eore
printing acorunisd for 2.9% w 1093 of watal geavin e capazicy]; RX-687 and BX-6493 (ering adjusted
capaciny and peosdietiod daea frne OH-502 aod O 16T, De. Haoaman astimated that core printing
gereunied far 3.0% e 10.8% of tstis grovors vapasilyh Sve TH-035]-T{Dr, Fidke adjugted the capacity
and produclion data used to prodocs B3C-397 and satmeied ihat vons prioting accoented for E48% of
totel PravT capacity).

. jainring accounts for 3 of total gravoes cagacicy, diversian of e than 025 from
o e woluries wnbld defieat the prre froveate. 1F 2oee wietialr accounts for 15% of total zravun:
tﬂpm.-'lli.g'i diverziom of lysy LRae 029% from [wwer vilugogs, woygil defesg (w peice iacreass.

Cosrppl istk cxmansel 2lser acgue thatl cheating By soalnding penters and diveeaion by & non-
todluding fonge would nat “reducs Lthe price obtained by the primacy pronfer.” CAER f 4. They state:
“whzss, as in printing, all preduction Is custornized and done ta arder,” cheating saed frings firms "wonld
have t» Inereass thaic Wodnetion massivaly b cnahle cogtom e to switch wock from colliding printers
tr <hcalsra or b the oompeyllode e CABR ar 69-0L It id mdt chear that the form of competitivn,
eooad mttion, o rljvertion this drgement eonfemplust it eoonemically well-fnunded  Far example,
wader wrnmlsinl cowrsels customer allocidivi scenatio, chealing (Lveesion) weoabl wke e foon of
sedncating hosinmss from mustomers who bave been allocated to atier supplies. By definitens, the cheatar
weadrl wlfer terms of sale thar ars mars attractive b the custemer than the ieoos Wiered by e supplics
=ming smmmcompetiive profibs; iF it canno offer mote abtractiva berma, then the allocareon is 2 nataeal
vuncequence of coswcondlbons end does rat cequeiee soordinaton. In additinn, the necessiry Eiversiun
does ot requies any increass in production by any e i menely requices: a <bEf in peodustion in oeder

i nbiale higher prafls.
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MTaving established in theory that a small diverswon of output
would defeat a4 discriminatory coordinudion, even under assumptions
maost faverable to coniplaint counsel, we now examine whether such
a diversion is practical and economically feastble. Gravurs printing
capacity appears @ be highly cross-price elastic betwesa low volume
and high volume publicarion printing. Each of the incumbent gravure
printers is not only capable of supplving high volume pablication
printing; complaint counsel assert that "all the gravure printers are
alveady doing high velame publication gravue printing.” CAB at T
71. Consequently, sobstantial capacity now being vsed o producs
into the elastic lower volumes likely would be diverted in response
10 the prospect of eacning higher, supracompetitive returns 1o high
volome printing.'® Evenr the gravure printer with the smallest
amount of gravure capacity, Brown Printing, along has more than
suffictent divertible capacity o defeat any ¢oombnated price
discrimination. **

Complaint counsel argne that the theoretieal di version calealation
nnderstates the actual amount of diversion necessary to defazut a
supracompetitive price increase in high volume publicaton printing.
CAR at 69. In particular, complaint counsel assert that diversion of
small amoonss of high volume puhlication prioting is not economical
for customers because printing is characterized by job-specific scale
ccomomics and "batch cconommes” and because customers value color
consisteney throwghoot a pont job (which, presumably. is best
achieved by consalidating one job in a single printer). %I, Fwvan
assuming, however, that it 15 more efficient to consolidate all of the
work on one jobin one printer,'™ this does not significantly affsct the
incentives or potential for diversion, Diversion {even in relatively
small amounts) need not take the form of dividing up a single print
job. The hizh volume printing programs of most publication printing

i Altheaueh e ATT Trnaiel thar switehing ccars vl peen pemting costemars are gignificant, 106
1 411-15, shis fimding preoves boa Lisle wnd Lo oo e tie =ieoe Limess The fualing, secessor fo the
canclusion that mlevant diversion wowld not undermine soardinmiion is that itis bess costly for & hiyer
be switch rd & priner whe wlmady aepplies high wolume gubfication princing than o switch Lo poner
who doest noc The record does wat support such 3 Ending, If the Finding i simply that it 5a sostly for
4 hyer ux #adech [0 any primer, i Aeggests thr twe acquisition AL 1zswe woold have yery litde effect on
somparition, The Hindiog ks peeatsr nesunainee in the ciscassion of umlagel efecs. Ses Scefion
Y18, %ﬁ'ﬂ.

! Sre BPF T 221. Dr. Haweanin bestilgect Ui, following its avquisitien of o e oucker goavions
press {one of the Jargest and rooet effimient in the £.5.0, Brown gonz has mocoe thun sis lomed e
ca.]:ﬂcilg;-lm:dn:l oy dofzat the price increass. Hiwsman T 6369-7 ).

1 e recard contains numesous references i high volume prin jobs thet are dividel ameng
mors than aae gravice rntoe st aeene priccs. See, ap Seeen Tro LEL0-1L, 1132 Daty Tr. 4395, Welh
supGETHAIPEtve prives, Dx iimeniives b jols worllinessae, sldeougl g leps it sigooficandy,
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customers entail several jobs, and many custemners routinel y use more
than one gravure printer within 2 program -- using one printer for one
job and another printer for another job.'*! Thus, a buyer would likely
attempt o induce diversion to ohtain lower prices by swilching enlire
Jobs among gravare printers, and could do so without attecting any
Job-specific scale economics ar color consistency.,

Substantial increases In wruvurs cupacily in meent years have
increased hoth the potential and the incentives of gravirre printers o
divert output {0 chase the highest available return. Since 1990,
gravare printers other than the merged firm have engaged in

substantial capacity expansions.'® In addition, sravure printers could,

USE ADY EXCess capacity to undermine the coordinated interaction.
The ALT appears to find that gravuce printing capacity has been in
shortage, IDF 9 252, based Jargely on evidence that gravure printing
capacity at certain Tocations for certain limited periods was fully
utilized.'® The totality of the evidence, however, suggests that
excess capacity oxists.  Several industry participants, including
witnesses called by cumplaint counsel, LestifTed "that there is and has
heen excess gravure capacity.” IDF 358, horeover, in recent yaars,
"many firtns are cutting back or completely cancelling their Iong-Tun,
high-volume printing programs." JOF 7 360. Some buyers have
simply eliminated publications -- the most prominent of whom are
Sears and Montgomery Ward. 7. Other buyers have increased
versioning, choosing mors targeted marketing, and have substituted
offset for gravure accordingly. IDF f 361-62. At the same time,
several firms have expanded gravure capacity. IDF ] 280-84.
Consistent with this mformation, gravure prices have been falling
since at least 1985 and contimue to fall. This evidence is consistent
with two market conditions: (i} gravure capacity exceeds gravure
demand or (i1} offset capacity eonstrains the price of gravure printing.

Tel Sackelt Tr, 3T0-72; MeColg Tr. T20-30; Calla Tr. B38-29; Scirmcsy Tr. [029-24; Steen T,
L{r#%; Joy Tr_ 1146, Haighe Tr 134748, Ragon Tr, 2279-52. '

L-Ei.l'.lg :r.unp]ainr rninse]'s EQHITIJ[;.’Z, Brvare :_rri_nh::r.s clh=r than {f& |m-:rge-:r| Firm hawe
increased tigal yrviue prinling vipscily By moee tan 7% betweso 1990 and 1993, See CR-HIZ-B-C
(indicating &% parsions by Caebecar, Kingicr, Quad, and Brown). The past-acquisidon cxpaosioo by
grdvar printam edher Lhan the merged rm is equivalent o mogs than 23% of hiemdithBumda's pre-
aeqilisilion cupacity_ £ In fact, post-acqoisiton capaciy ex pnions by thene other gravies poiooscs
muy #xgesd 30% of Mercdith/Rurda's presaoqisition capacily, meiseeed by te mcker of presses.
Ringizr has acquived tie gravune presses ard is planning to acquire thres additional lacge {3-mesec
presees. Mytkn Tr, 1474.75; RX-265-1. Brown has added the firs: 3-merer press installed in th= O3
DFT 3T, Engdah) Tr. 2525, RX-360-B. Quad Graghics, which entorod in the mid-1%80s, bas acquined
theer. gravitrs presses, and has ordesed e mide (22 well a8 S M-2000 (Aigh volurne] offset presges).
TOEA 3D Melvon Tr 2351 -582; R -260.F

183 per CPF Y 1340-45.
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We have found that offset capacity does constraun the price of
gravure printing. See Section IV, supra. In any event, the existence
of excess capacity is not necessary to a finding that diversion is
likely. "™

The potential for diversion is not dispesitive.’™ Relative o
nendiscnminatory coordination, however, the cxisience of readily
aviilable supracompetitive rziurns fron shifting sales rom one group
of customers 10 another creates relaiively stronger incentives to divert
production away from customers [er whom the retum is lower.

2. Characteristics of Buyers and Transactions

Since the allegedly inglaste pronting jobs, by definition
encompass very large contracts, publicarion printers would have
subhstantial incentives to divert production from the elasiic print jobs
to obtain supracompetitive returns. The ALJ found that the
probability of coordinated interaction is limited by the size of buyers
with an ability, and demenstrated willingness, to switch suppliers.
IDF T 410." We affirm this finding and expand on it.

Gther things equal, the fewer the pumber of major buyers and the
larger the size of single transactions in a relevant market, the less
Likely it is that coardination among the sellers will succeed. The
larger the payoff from each discrete instance of cheating, the more
likely that ficee will cheat.

The Bigger a boyer is, the more easily and lucratively a member of the cartei can
cheat on his fellows; for with a single transaction, he may be able to increase his

1t " [P redicticos about the fies of 4 flem's predable anpply responic requins on evalustion af both
the Lechnical feaeakilicy of muking supaly adjiestments aod the sooomie opporonity ooet of doirg s0.7
ABA Merzer Moocgraph, sspra note 34, at 160-81 {citattoos omited), For a frm comgidenng
Ineroasing ts catput 4o inclastic and wers, the apaortunity coast of wsing exoess apacity will be lower
thauk the opportuaity <ost of using capacizy cwrentdy used e supply e clastic uees. Mevertheless,
melming it ok pracieallv feasible, & profit-maximizing fimm wilk #hift cutpat & te io=lasdr eod-nsss in
EEpVILEE L0 3 5|.|:.;ln|,-,:|,;i|;|pgl,iﬁw: 1|ri|:|: fncusane gwen iF i cupmi:’.}' % fulLJl’ wtilizzd prioc to The @rice
iDcozacs.

63 The impert of the penientuges v asily e overstuied, Afles all, de Comenigsion = simale
diversion caloatbon would show that a nendiscriminasery collusive prics inemass wou ld S5 wademmined
hy 2 "smal." peresncage incraass in cutpot Far ezample, 3 5% price increase woukE be penerared by
sonacttiang less than a 5% vatput rediectica and defeated by an equal output ncreass.  In Foct, any non-
rr il Aozt rerade by oae of the coacdinating sellsm would tend 10 dasrabilize the coardination end
Leurl e vyl imsoenses by wibeer liros sy woavoed lugs el sabot i selhos devietog foan the bermas
of the zoordination.

166 I, ("Tasre bave been severul post-aeguisition uistunces where preint bupora hawe gualifed
additional gravors prioters besides Bonralley or have swiwhed substantial goarbiey aof tseir pinting
ta atber pravar: poiocers (HPE 298, Table 21").
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sales and hence peofits deamatically, But with all the membears thos vwing for tha
larze orcers of big buyers, the cartel will erode,

Hospital Corp. of Americe v. FTC, 807 F.2d 1381, 1391 {7th Cir.
1986G), cert. denied, 481 U5, 1038 {1987, citing George Stigler, A
Theory of Oligopoly, in THE ORGANIZATION OF INDUSTRY 33
{(1968), FTC v. Elders Grain, Inc., 868 F.2d 90!, 903 {Tth Cir. 158-
9); Owens-illinms, shp op. at 32 ("As buyer concentration . . .
increases, the beaefits from cheating to capmies a customes's business
increase relative to the magnitude of gains from collasion™)."™

By its terms, complaint counsel's proposed relevuant market
includes only the largest print jobs in publication peinting. Indeed,
according w the theury of anuvompetiive effects, the customers with
the larrest print programs are the "most vulnerable @ a price
increase." CAB at 67, Manv of these printing programs generate
revenues for printers in excess of $10 million annually, and some as
high as $100 miliion anmualiy."® Each high volume printing program
represents substantial ineremental revenne for any one printer. Thus,
large conteacts are likely to attract gravure printers to cheat on the
terms of any coordinaton. It follows that coordination in the "core”
the category of the larpest and ostensitly most vulnerable prnting
jobs - appears to be particularly vulnenable to cheating. "™

Larpe high volume print buyers often use procorement teehmgques
designed to ensure megotiating leverage vis-a-vis printers and to
undermine coordination. For example, most large buyers solicic and
obtain multiple bids and privately negodate line items based on the
best of the bids.'® Such techniques increase uncertainty in

w Sée alzo Pichard Focwr, ANTITRUST LAY AN ECOMOMIC FERSPECTIVE 53-54 (19945)
{roting that Jappe buers and lurpe Lradsactions also make i0 more SUE t C2ect deviations from
crardination. since a substantinl [~s of 3ales may be abribita>le to candom defectioms racher thae aclier
cenduct thet shocld be ponizhed],

13 Alen Tr 1573, See pererally F O] 39-121.

At Ihe time of the scquisition, foue pring e seooanted for G0 to 50 percenl ol purclizss,
in the “eore”  Complaint cowsse] efoure thar this arsounst is approsimabely 80%, althowgh the
derivacion of thig figieee 0% po0 chea, CAB ol A4, citing CX=15374-B, Responceots csimae that e
zarme e buyers aant for nesdly B8 parcent of the "cote.” RAB & 45, fu, 38 feompanag BX 663 with
X 1167y Buyer cuncentralion in the core eppears to hawe increassd since hal fime, a3 firms have
"exited” the bore (throuph subsfimtion f offset or actual exit). IDF § 363-64. At rhe time of the
acquisition, compleint coongel® broat putatve narket connprized appeoximately 0 puchasers with
approvcimately 1000 peini jobs, ardihe purative “com" comprised 36 pumshasecs with approzimabsiy 200
jobs. CEFY200 0 RG0S, L. Hawsman toond that :ooressed versioning, naduced pring ograms, and
eliminarion of print programs, amone, other things, aubstantally mdnced the number of firos in e
"giwe” 1 a5 few ax pine [incloding the Bovers aheut whom he leck=d informutioa), LDF $f 36303,
Thesie ars prociacly tho buyera whe are best pesifoned b inducs deviarions from coandinatian,

IDF ] 43; RPF { 246L.
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coordipating firms and make detection and punishment of deviations
from coordination more difficult. See B.P. Goodrich Co., 100 FTC
ar 325. More importandy, large purchasers copymonly offer long-
tertn contracts to printers. IDFT] 42, 375.7" Comumon use of long-
term conmacts on large transactions increases the polential gains from
deviating from coordinated interaction. The longer the term of a
printing sapply agreement, the greater are the revenues available
from a single dewiation, and thus the stronger the incentives ro
duviats, other things cqual. See Merger Guidelines Section 2.12.%¢
The use of long-term conlrcting and other sophisticated procursmens
techniques may be expected to increase in response o any
anticompetitive conduct by high volune peblication printers.'™

3. Oaher Impediments w Successiul Coordination

Compounding  these fundamenta! weaknesses m complaint
counsel's theory of coordinated effects are a variety of other
significant ohstacies [0 coordinarion in high wolame publicaticn
printing. First, coordinating printers could not likely agree on the
identity of inelastic users and, thus, could not tacitly wdentify the
margin. RRB at 73. Although we have assumed to this point in the
comperitive effects analysis that this problem does not exist, it is, in
fact, an imposing problem for the hypothetical coordination among
publication printers. See Section IV, supra.

Secood, pinters have vacylng cost structures and vary in other
important ways that undermine the probahiliy of achieving a
consensos om the terms of coordination. See B.F. Goodrich Co., 110
EFTC 207, 321 (1988). As complaint counsel concede, even if the
roster of relevant panicipanis is limited to gravure printers, such
firms differ Iin a variety of ways."™ See generafly IDF [ 340-57.

+H CFF [ 200415, Bbluny of Uame voctpus grovide the boyee with the dghe to aodit price
increnses. CPF Y 24016; RPF T 26162

" Sextrun 212 af the Macger Guidel ines states that lopg-term coatract: will induce deviations
anly "whers the dumtion, wolums and poofitability of the business cowered by such conoracts mT
sufficiently farpe a8 o maks deviation mare probitasls in the 1onge berm oo bonocing the terme af
wovdhatic, did luyeca likely woald awetch supplies.” This coniemplatss incentives to cheat in the
agpttegrcls. More prscively, & parficular asilee i mare Jikely tn devishs to obain a Jartioelar contrae: the
Erwter ire e nevenuts Erom e ool relative e the sellor's mtad neveoues,

“ e auklition, any s tiar are wouer [ong-orm contcts with price ond ochar terms Fied am
ot st partially protected from postacquisition aoiwompetibve affects fae te teem ol Lhe conleact,

** Carnplunt comisel sl BAL "prove® pinters difEee in s of capucity, wilizition, eftisicney
of vperaton, press copabilites, szovice, distribution 2o sodes, rpacation wnd tack sceond, and reputaton
for quality.” CAR at 7! Complaint couwnsel's indosiry expert fesbified @ the differences io st
atrweties. Hodpson Tr. 36765 -
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When the bypothetical coordination in the assemed market is
gxpanded 1o account for the conduct of many offset printers who
currently supply the market, the asymmeltries among firms are &ven
more pronounced. The different cost structures of gravire and olfset
printing would farther confound any attempt to reach consensus, "™

Third, becaunse high volume printing jobs are performed on a
costom bagis, relevant supplhiers would be requresd o achieve
consensls on a yreal namber of variables and would have multiple
opporiunities 1o cheat by shading on hidden variables."™ Complaint
counsel respond by positing a stople customer allocation scherne that
astensibly obviates conscnsus on multiple varables. CAR at §7-68.
It is nol clear, however, that all Oems would maximtze profiés by
settling on the cumrent allocation —- for example, firms that have
recently expanded capacity likely wonid not.'” In amy event,
agsuming costomer allocation is the most effective form of
coordination among printers, it entails the essential incentives (o
deviate common to any form of coordinated discrimination against
high volume publication printing custoraers, as discussed in Section
VI.A 12, supra.

These rarket conditions, taken together, indicate that the merger
iz very unlikely to give mse to coordinated, discriminatory
antivompetiive effects in high voleme publication printing. At the
same time, the ditferences among relevant suppliers, in conjunction
with Donnelley's post-acquisition share, suggest the possibility of
unilateral anticomperitive stfects.

B. Unilareral Effeces Anuivais

"A merger may ditmnish competition even if it does not lead to
inerzased likelthood of coordinated interaction, because merging
firms may Ond it profitable to alter Lheir behayvior uniiaterally
following the acquisition by elevating price and suppressing cutput.”
Merger Guidelines Section 2.2, An individual firmm has "anilateral”
market power [Fit can raise price above the competitive level without
mducing customers to reduce their purchases to a degree that makes

L R
Sey Boctiom [V, supra,
7 Sre CAD 369 HRM at 71, T8-T9,
Jeg mote 162, superg, wd acoormgunying text (rerandiog iocteises o Capacivy).
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the price increase enprotitable.'™ A merger yields unilateral

anticompetitive effects if 7 permits the marged fim (0 Impose a
sipnificant and nontransitory price increase wathoot inducing so much
substitution to other relevant suppliers that the price increase
becomes unprofitable '™ A merger may facilitate a unilateral exercise
of market power in two general market "settings": where firms are
"distinpuished primarly by differentiated products,” Merger
Cuidelines Sectior 2.21, and where firms are "distingvished primarily
by their capacities.” /2. Section 2.22." Complaini ceunsc! allege thar
both sertings are applicable to this case and that the acquisition Likely
will perimit the merged fimm sralaterally to increase prices, Without
specifying the prercquisitc marker sctting, the ALJ held that
"Donnelley’s post-acquisition muarket share suggests that it can
ontlaterally raise prices to some hish volume publication gravure
Frint customers, restrict ortpt or engage in other anticompetiiive
conduct.” ID. at 20" We reject the ALT's conchusions and find that
the acquisition is unlikely to give rise o unifateral anticoinperitive
effects under any theory.

T Merger Guidelines Section 0.0 ("Circomstunces afso may peroet o single Gem, met 3
nminogelist, 10 gieccise warked power through omilatersl or non-coordinated condogl — zondegt thy
mzrewt of whizh does nod rely on the concurcence oF afier firms ©n the market or on coorlinezd
repunses by those Gous." ), Rubec D Wilkiy, Mocger Analysis, Todusoial Organization Theory, and
Meneer Cuidelines, T ECHOETNGS PARFERS O FOOMOMICT ACTTVITY (WMICROECDNOMICS) 261,
253 (1991} {"A wnilaterad effecl would adse, o cunimsl, wlen a orger oveel solles of closs
subshitutes inpela them oy caise prices profitbly whether or pot ivels in Fact follow ™), See obve Wiliean
Lapdes id Richzrd Posmaee, Market Poaer o Anticcust Cases, 34 HARY. Lo BEY_ 937 (19515,

" See penerally Rosgec B, Slarck T and Stertweo Siclg, What Mokes lergers
Anticompetitive? "Unilates | Cifects” Anilysis Trder the 1992 Manger Coidelines, A1 ANTITRIST
L i 501 (1955).

L Althouph Section 2.2 af the Merger Guidelines daes rot fmet 1self o o marice s theavationd
evcmie mndel oF competiteee behavicr, the genecal digbinccun between mackst 2eClings wpperd (o ho
lritod e iaEneEun Betwesn tow geocral okdsla: the difforenciated prodect Bestrand medsi and e
hum::-g\cm-.rms _|'m_14‘||:||.'.[ ['.u;juuﬁlul |15|'Eu.‘-'_"]. .ﬁ'r.-r: ge'.r:rr‘riﬂy .Wi]lig. RALFIiL neote li‘s. ar 2k-az_ fl'l t:'l.r.'.
dilTerentiated produc:s Berrmd wodel, o nereer bebassn Lau Brng that prmduce ose substitutes io
g market of ditfereotizted products will peremie an imcrease ic oarket power. Tn e Caoemoc medel,
2 marger will gencrate market power i ronmerging cvals wowlid nol Jind W prodible du exgsaod uwgpo
by an amianag 2efSctent b offze the dntput reductions of the merged Arm. See, o g, Martin - Pery
and Robert H, Poden, Qligopnly and e Tesrilve for Hodzontal Mecoer, 75 AM. ECON. REV, 219
[1LHS 55; .'Ius.:ph Farrel] ancl 2ad Sh;l.pi_ru, Tlafeantal L"[ﬁ-rsﬂrs{.' M'Equiuhl'illm Analveia, 40 A, =i
REW. 107 [ [9490); sga also Willig, suprm aole 175, ot T95-43,

The ALY busel his holding pomindly oo the basis of Doaoelley's pst-acquisition market
share, "admizaions” that Donnelley cowld ‘norease prives tollowing the acipirisi ion, aad tesrimany fraro
CORIIMES #5006E "eonoema” eBout the sffoot of the acguisition. I @ 50: IDF F 393407,
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1. Potential Beduction in Lovalized Competibon

Where different products within a market differ in the degeee of
iheir subscitntability for one annther, competition can be "localized"”
so that a seller competes more directly with those firms selling
relatively close substitutes, Similarly, competition may be localized
mn markets where sellers are dillerentiated by their relative
advantages i serving different groups of buyers, and buyers
nepotiate individually with sellers.”™ In the context of localized
competiaon, unilateral anticompetiive effects may resuflt from (1) a
mergper between nival szllers that produce relatively cluse substintes
in a market tor differentated products and (ii} a merger between tival
sellers that have similar advantages in serving a paricular group of
buyers. See Merper Guidelines Section 2.21. Such a merser may
enable the merged firn unilaterafly 1o incrzase prices above
prenierger levels because some of the sales lost by one firm due to the
price increase will be diverted to the other firm, "[Clapturing such
sales loss through merger may make the price incresse profituble
even though it would not have been profitable premerger.” i
Whether the merger facilitates a uniluleral exercise of market power
in this setting depends on the “closeness of the products of the
merging firms" and the "ability of rival sellers to replace Jost
competition.” fd.

Bubstantial unilateral price elesation in 4 maket For differeatiated products requires
that there ber 8 sipnibicant share of sales in the murket acecunted for by consumers
whi regard the products of the merping fioms a8 their finst and second cholces, and
that repositioning of the non-parties’ product lines to replace the localized
competition Lot hrough the meroer be gnlikely.

Id. See Coca-Cola Bottiing Co. of the Southwest, 118 FTC 452 [FTC
Dkt. No. 9215 {Aug. 31, 19943, slip op.]; State of New York v. Kraf?
General Foods, Inc., 1993-1 Tiade Cas. (CCH}{ 70,911 (SDN.Y.
19%5). In other words, to show that the acquisition faeilitated a
unilateral exercise of market power, complaint counsel must
detnonsirate that (i) customers of the two merging firms have
relatively inelastic demard fur a particular type or quality of printing
services that is currently provided ooly by the merging firms, and (i)
the supply elasticity of other relevant printers {gravure and offser) is

= Sue Merger Guide’ines Seefion 221 4. 21,
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insufficient to mizet the demand ot such buyers that would otherwise
switch to a repositioned printer.'*

Economic analysis indicates that the perceived substinatability
between two firms' products (Le., their "closeness"} is the primary
factor determining the market power that will be created by a merger
in a differcndated product setting, and that market concentration
plays a lesser tole.'™ The closeness of the merging Airms' products
has a critical effect on the profitability of a post-merger price increase
becanse the more closely substitutable are two products (relatve to
their substitutability with oiher products), the greater 14 the degres to
which substitution away from each of the products of the merging
firms dua to 2 price increase will be "internalized” by the merged
firm. Therefore, information that directly reflects customers' achual
prefercnces is move probative than market concentration data in
assessing the relatfve substimiability of differentiawd products. '™
Nevertheless, market concentration can sometimes ot to reinforce
other evidence bearing on the closcoess of the products of the
merging Arms:

Where markst coneentration dara fall ougsicde of the safeharbor regions of Section
1.5, the merzing fivny llave & combined market share of af Feast turty-Ive percent,
and where data on product aribuees and relaive prodoct appea show that a
sigmilicant shiare of purclwsers vl ons merging Oon'%s prodect regand the siher as
their second cheice, then marke! share daty may be welisd upon w demunstree that
thers is a signifazant share of sales 1o the markel sccounted for by consumers who
would be adversely affectsd by the merger.

Merger Guidelines Section 2.21 L.

Although respondents argue that printing services of the ditferent
sTavure pritters are not differentiated,™ it appears that printers may
be differentiated in their relative advantages in dezhing with particular
customers.™”  Printers appear to be distinguished in a variely of

(== 5o Landea and Posner, fepra not= [78.

b S Willig, rupra note 173, at W1
Jd. at 300 {The concentrabtioe: presutption 15 "anlikely to be walid in meny ar=ax of application
wiges specifws inforiangg can b dewsloped aboat preduce charactoeidtica Asd about sonsumer
preferznces fur thecs, For seeh applcanons, merpes analvaig that foenges excluaivedy on markor sheee
is likely to par awey,” ),
RAB st S1-5L

"7 S CBE 4 1737 (Bach pont job is engue aud Firmg ane pecceived b have differing
coapatilides o produce 2 Job 60 & aestumes satisfactlon ™), CPEY LT3E (“Suppliers of panting scrvices
have differing aquipmeant capabilitics and differing raputadons for quatite, service and relidslity"y;, RAB
ar 54, Printing firms, differing sbilitcs to secve given customers or caiegaries of customers may be
iwaseel cod an amy particulac agpect of the service, beton the totality of ther prindng cperations — product
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dimensions, and the merging firms had many commen characieristics
prior to the merger, JOP I 335-357. Donnelley certainly perceived
Meredith/Buerda as one of its most significant competitors.'™
Moreover, many customers testified that they "ranked Donnelley and
Meradith/Burda as the hiphest quality gravare printers, and viewed
themn as vigorous competitots pror fo the acquisition,” IDE q 403; see
IDF { 411." The concerns expressed by large customers of the
merging firms may reflect their belief that switching to alternative
printers would be difficult. TDF T 415, Where such evidence suggests
that miarket shares may reflect each firm's relative appeal as the first
and second choices of their current customers, the meeged firm's
substantial share of the assumed relevant market may pive rise to a
presumption that the Grms ane panticularly close subslilules Tor a
signifticant share of costomers. Merzer Guidelines Section 2.211.
Hete, the stmuctral presumption is very weak. Many customers
vicw the printing services of other printers to be good substitutes for
the services of the merging firms and did not consider the merging
firms te be the first and second choices for quality and service. ™ And
there appear to be ne general, objective criteria by wiuch buyers with
relatively inelastic demand For the services of the merged fiom can be
identified.™ The best objective evidemce that the level of
differentiation between printers is not significant -- and that other
printers are reasonable substitntes that constrain the merging firms --
i3 that each of the other gravure printers, and many offset printers, are

qaality, technrcal expertise, digodlution wpasililies, bindery capity, peugrupos pousimisvy. sl vthe
acperrs nf the ralavang service.

18 e penerally CPFH 17701315

mg".[hmis s0mne danser in relying on these costomer eomplai nts te draw any c=netat conclusicns
abend the likely effocts of the acquisitios or aheuwt ghe-analytica] promives G thors cosclusions. Tho
complaints are consistent with & vamely of efeces, and many — focluding those the ALT nelied upan -
dircedly cantradies verrmplaant counsel's pradicton of unidateral price slevation. In fact, some sopzested
thar the effect would be the epposite. See, 2.9, Dreatach Tr. 061-62 {predicting that the oecged fom
wopld reduce prices following e acquisitinn "asd Teeep o low soougl b divs some of thaic
compettion qut of husdoeas"): Bencele Tr. 14830040 (ot ewrer that Thommelley wenld 2ot prxst-acqoi<iton
Frices at & lsvel that wonhd s ailus olber printens " exist in the marketplice”),

Heory Tr. 718; Galks Tr, 529, 838; Owens Tr. LIB4-85; Alleo Tn 157176, 500 BX-3%, Many
cuetomerd did acd congider Donoelley o prowide the kind of quality and secvice that would make it 1
close yubatinety for Meredith/Burda than ware other fums. Ses, +y., CPF 1973, 1877-TE, (330, The
Concens expressec by these coatomiers may he intsrgected as the realc of a change in management
mmther thao 25 @ chonps &0 the nanke of leve] of wingsstiGun,

M5 discusaed orevicuely, the vl ks, vergiond, and pags paramctens: of the assubed seleadant
markest da not yiskd eceurate prodietians aboun demand elaseicitios fur g penerally, Mosgoyer, they
do oat provide a besia e cwbmating demand elasticity for the ssrvices of te marging frms - all
gravure pringers suppy printing secvicss thet maet the parameters. Therstore, the coterio by which
inc|agic customess are ideotitied most be different from the aileged roarket paramsters.
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currently selling into the alleged inelistic uses, ™ Among the "core”
cuslomers complaint counscl identifies as mnost susceptible o
anticompetitive effects, Quebecor's share was sobstuntially higher
than Meredith/Burda's prior to the acquisition, and seven firms had
a premerger markst share of approximately seven percent or
higher.'* Euch of the gravure prioters oter than the merped Grm is
currently supplying printing services o customers who hawve
expressed "concerns" about the acquisitions. '™

Even assurning that printers are sufficiently differantated in their
abilities to perform work for groups of customers, and fhat customers
who regarded the merging firms as their fiest and zecond choices
prior (o the merger comprise a sigmificant share of sales in the markel,
unijateral cffects are not likely. In high volume pubtication printing,
tnenmbent printers "likely would replace any localized compehition
lost through the mergar by repositioning their product lines.” Merger
Cuidelines Section 2.212." Each of the incumbent gravure printers
is curently supplying high volume publication gravure prioting,'™
implying that the customzrs for whom the merging firms were first
and second choices represent a minor portion of a proposed relevant
market that already ecprescoted & minor podtion of total gravure
capacity. The capacity available for diversion froun elaste customers
ta alleged inalastic costomers is gimilar o that in the coordinaged
elfects scenario.' The other printecs would have strong incentives
to incrcasce salcs o the alleged inclastic customors bocause, by
delinitiun, they obtain ow benefit fom the merged fimr's apdlateral
anticompentive conduct, Thus, as long as their supply is relatvaly
elastic, these firms should be expected to reposition with alacrity.

"In markets where it is costly to evaluate product quality, buyers
who consider purchasing from both merging parties may limil the
total number of sellers they consider” Merger Guidelines Section

2 gue Scction VB, {Tahles | and 23, supre

3 gee 12 (Tabio ).

P gt g RAR ar 53,

¥ Willig, sipra mote E78, at 204 (Abacin® e important conzideration, sa Williz ootes, tha

aalvsis wonld anclads an "Inplicit assunprinn that the pattem of demand refationehips mnd prodiecis'
chilmgierisaes are it subjecl ki endengerous L‘:hmg:, h:ﬂ',uu_sh this rruy e An amsocabs dieseiption in
mooy cuntexls, others fims oy be neulily and guickly able o mpocition their pradsecs o responss th
market incentives.”

lg: CAB wl T0-7L.

1 See Sestioa WLALL, supra, In the wnilateral elfects calowlus, dwe aerged Bm's copacity is
removed from the derominator, eod hizh valame Firme tat Jid nol view U nwerping fims a5 figt and
socond chaiosa are rerpoved from -he owwacator.  See Hausman Tr. 5450-54,; Bx-307,
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2.212."™ High volume pablication printing meets this description.
Contracts are complex, purchase decisions are maultidimensional, anid
buyers oftep limit the number of potential suppliers through a
qualifying process. [DF T 43, Under these circumstances, "[E]t either
of the mergming fimos would be replaced in such buyers consideration
by an equally comypetitive seller not formerly considered, then the
merger is not likely 1o lead o a unjlateral price elevarion.” Merger
Guidelines Section 2.212. Substantial evidence has been presented
that many buycrs would incur non-trivial costs of qualifying an
additjona! prinler to replace one of the merged (ioms in their bidding
consideration. IDF q 4t{-15 The actions of relevant buyers,
however, belie the competitive sigoificance of these "switching
costs." Following Donnclley's acquisition of Meredith/Burda, several
customers have shifted substanrial quantities of business from the
merged firm to ather gravure printers (4s wall as to offset printers);
and many buyers have replaced one of the merging fimas by
qualifying other gravure printers to bid gn and supply their high
volume publication printing services. TDF § 410." The merged
firm's competitocs have actively sought to expand their sales to high
volume publication customers, with obscrvable success.™ Under
these circurnstances, umlateral anticompetitive effects thiongh the
ioss of loealized competition are unlikeiy.

2. Unilateral Effects Under Capactty Constraints

Uailatera] anticompetitive effects may alsa resull from horizoaral
mergers 1 markets in which products  are  “relatvely
undifferentiated.”" In these markets, where "capacity primarily
distingnishes firms and shapes the natre of their competition,”
merging firms with a high combined market share may find it
profitable unilateratly to raise price and suppress output after merger:

mg-.[u snch macksts, fvals of the merging fume say need o induce customers lo inend whatever

COALA afe Nectssary b cvaluare a reposifooed product,

(LY .

- dee Section IVE. ruprea.

o Bew, o, RE-D-A& (Browa'a cfiots to solicit MeredithBurds nccaants immedintzly lollowing
the mmrger).

2 Beoauge the moded of fomperirive effects in this Section assumes hat frms are not
diffizrengisted by their ability 10 seree proimelac groups of costomers, it i s mumally axchsive with the
el deseritesd tn Secaon Y B L, sere. Bevertheless, oormoplaict counsed have eseactally argoed these
models inthe altcrmative
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The merger provides the merged firm a largar base of sales on which o enjuy the
resulting prive dse and alse elirpinates 2 compericer to which customars otherwise
wotld have diverteel their sales, | - |Mlerped ttems [with & high markat share] may
find it profitable o mise price and reduce joint ontput below the sum of their
premerger pitpuls becaose the lost markups on the foregone sales may be
ourweighed by Lhe resulting price increase o e merged base of sades.

Merger Guidelnes Section 2.22. Under the Merger Cuidelines, the
Commission recognizes that a combined share of greater than thirty-
five percent raises the possibility of such effects. Jd. ™

Although the merger may have given Domnelley the reqoisite
market shwre for further analysis, the record establisbes thar
nonmerging firms would be able coonomically to respond o the
merged firm's price increase "wilh incresses in their own outputs
sufficient in the aggregata to make the unilateral acton of the merged
firm unprofitable,” fd, Assuming that the services of other gravure
printers are relatively undifferentiated, anticompetitive effects are
uniikely because those other gravure printers are able yuickly and
gasily to expand their output to the category of customers allegedly
subject to discrimination by the merged firm.™ As discussed
previously, the merzed firm's gravure and offsel compentors are
under na hinding capacity constraing that would keep them from
expanding cutput to high volume publication prnting.™ Indesd,
cach relgvant printer has substantial existing capacity that currently
is not wsed o supply the assumed relevant market but could be esed
in response to umlateral anticompetitive conduct by rthe merged
furmn. ™ To undermine 2 discriminatory unilateral price increase by
the merged firm, cach other supplier needs only to shift output fTom
Lhe elastic o the allegedly inelastic print jobs: it need nat have excess

e The longiet 0F this analysix dnes not depend nn 4 paticoizr markst share. Only if a consoiler
hs (3mited eppuriseitles Jo subsgiuee will ke e willlng m pay an annenmpeciive price. I cusummers
have socess to suppliers dhat are able b supply dhem with a relatisely wodiFencitizted preduct, ghen the
markee share of these Lirma 35 of [imibed signilicaoce to (B effecl of pokeolid Substotion on a frm's
rrarker aowar. The imgortencs of market shars in this types of industry is only its petenid ceflection
of eomstraiats o fire prodoctive capecitics. Ses Willig, ruprg note 1R at 295, I o Frm Js 4 rao
perzent shure of u homogenera good markar Targely hecange i can anly peodoes additional o
substaniially higher marsionl oest, 3 @coooilc sienllizioee is veey diffevent thar i7 it can expand its
peaduction ol relatively conacent marginol ousi. S Londes & Posnen, supeo nots 173, 2t 5. See alra
Linitet Stacee v Generet Dyneweics Coe., 405 Uos. 486 (P74

M0 |- oder the stndards of the bleroer Guidelines, U fhe firm cao eagsind augac within onc yeur
witleut signi feantly mercnsing coets, then it ox pansion can be presumed to eonsteein & unilatcral poce
incpaase by (he macged Fermn, A0y see id. Section |3 (uneommilteed endry).

M g Sections ¥.BL VLAL, wnd ¥LE. |, sugre.

S
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printing capacity overall, and it necd not expand its capacity.
Maoreover, the merred [inm's gravure competitors have actively
engufred In capacity expansions under competitive conditions, adding
more efficient capacity that could easily be used to supply customers
against whom the merred firm attenpts W impese a discrinunabory
price. ™

C. Deferral nf Capacity Expansion Plans

The ALY's finding that Donnelley's post-acquisition deferral or
cancellation of capacity expansion plans was apticompetyve
describes a theory of competitive effects that appears to be, at best,
only casnally related io the theory of discriminatory anticompetitive
eftects i ugh volume publication printing, Prior to the acquisition,
Donnclicy and Mercdith/Burda independently had given various
levels of consideration Lo purchasiog uod installing gravuce presses.™
Following the acquisition, Donnelley deferred these considerations
"so that the firms could be integrated and a complete asszssment of
any operating efficiencies could be made." RAB at 62, For much of
the capacity that was considered, the deferrals appear to bave becoine
cancellations.”™ Respondents state that these cancellations or
deterrals were the result of the onset of economic recession
immediately following the acquisition and the significant decrease in
the demand for gravure printing services. RAB at 62, Complaint
counsel allege that the cancellation or deferral of "planned” capacity
expansions 13, by iself, an anticompetitive effect of the acquisition.
CAD at 50-31. The ALJ found that "the cancellation or deferral of
these expansion plans had a sobstantial adverse competitive effect
because had they gone forward, significant gravare capacity would
hawve been added to the market at or about the time of the acquisition
and this would have resulled ino ap increase in pravors supply and a
redection in prices.” I0F 9 331; see [D at £0.90 27

The ALI's finding iz based in large part on evidencs that
Donnclley believed that, by acquiring Meredith/Burda, it could
imTease its own capacity and could thereby aveid invesling in

T

5..5'&‘.‘_' [ [ iad |Iﬁ1. NLEIr, Al :H.‘I:‘,\rllp.'ll'l_}ling [ [
" e \DF 380 RAB 5162,
08 See,zp., Mociler Tr, 4124 [Doonelley now appears 1o have o prans ic cedee a press thar it had
planned, pricr o the acquisition of MerdityBurdn, @ insiall ot its Beno Bralily).
e Hilke T 334754, 1150 [D‘Jﬂn:'Lﬂ}l'E u.-:qu:isiti:un ol |_—.|,F|-:u;i;|.:,r rather thar E'J(Fﬁ.!'L?[Dﬂ
‘repreacnts an aleiaive which invalves higher pices and fess competidon™).
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incernal expansion. [DF ] 381-38. Such evidence likely would exist
regarding a vast number of horizontal acquisitions for which no other
theory of anticompetitive effects could be articubated * Capacity
expansion defemals (or cancellations) likely occur in connection with
many procompetitive aequisition. [t will frequently be the case that
a fimmn that buys existing assets from another firm also considered, as
3 possible alternative, the creation of new assets, but opted for the
former course of action as the least costly alicrnative. In such cases,
the decision to acquire existing assets will frequenty (if not uxnally)
canse the acquirer to decide against the conternplated new capital
expenditures (e.g., the tirro only needs one new factory, not twa).
Wiuhout more, we cannot iofer that the cancellation  was
anticompertitive. A firm's decision to forepo internal expansion in
favor of acquizition may be anticompetitive only if the merger creates
or enhances unilateral market power.2!

Respondents concede thal a cognizable anticompetitive effect
based on allegations of this type could be found under an analysis
similar te an actual potential competition analysis: (i) Would the
expansions likely have taken place absent the acquisition? Tf so, (ii)
Would the expansions have increased competition (reduced quality-
adjusted prices) in the atleged relevant market relative to what exiss
today?*" First, the Commission would need to find that the capacity
expansions were reasonably probable in a {unely maoner. Here,
however, some of the plans appear 10 have been inchoate.?” It also
appears that Donnelley completed some capacity expansions after 2
defersal following the acquisition.**

W goe Cimitead Stetes v, A, dnc.. 02 F. Supp, Y56, 959 t0h Cuna, 1975) (e drgurment tht

defzndant’s acquisidon is anticompetitive beesuse it could Bave xponded incernally reher than thoouph
geguisition ie an arcoment that "ran be made, at leasd o theory ageinet any borzontal meroer, and
Scetton T of the Clayton Act hag not heen interprsted te outlaw «b swals mergeea ™).

2 Of Robert H. Bork, THE AWTITELST PARATOX 206-08 {1978) (internal cxpansicn s
preferahle b3 merger anly whers the merger would creace onilateesd macke; powae in the mcrged e,
otheracse, Twe onsst assuoe thu the frm mukes 1he choie between intemo | sapansion and mergee oo
the basis of the relatlve cosis of the [wo Toules o luer sioe™). See BAN a1 52 CAR of 30, A
{zonezding standord aod orgning that Bonnelley zaioed wniloberel mecket power theough tee scquisiten).,

¥ Soe, g BAT, rduc., L, 104 ETC 352, 930 (1984).

Fix eximple, the meooed descrbes MeredithHurdn a5 "considering” and “cortemplafing” 2n
eapamsicn at s Lynchkbuce faciily, wnd mking only preliminany seeps toward such 8o sxpansion. See
CPE T 1597-1627. Them appeara 1o be no cvideoce tha MeredichBorda®: board or ger-ral
manaaEmer v er approved these cxpansicn plans. S2g, e ., RX-1R0 {MecedithBerdss capiml budrets
prior to the acquisition did nat refect plans forr expasion at Typchbung),

4
Y Fae example, Tonne:l2y aapenes b heve peeceeded ath expiandiea at il Waraw facilby after
defirring tee peojeoted date of soanplecion fruog the Gall el 1997 1w Uwe lall of 1994, CPFT 1563
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Second, assuming Donnelley cancelled certain planmed
expansions, it appears unlikely that the cancellations were the result
of a unilateral exercise of market power.*'™” To prove that the actions
constituted & unilateral exercise of market power resulting from the
acquisition, we wonld be cequired to conciude that the merping firms
are umquely able to expand capacity to the extent allegedly
cancelled. If other firms are equally well-positioned to expand
capacity, or could quickly and economically cxpand capacity in
response o a supracompetiive price increase, Donaelley's actions
would not result in a reduction 1 capacity relative to the hypothetical
world that would have existed "but for" the acguisition. Clearly,
other firms have expanded gravure capacity since the acquisition !¢
And the rceord does not indicate the extent W which these other firmos
would have ¢xpanded capacity if Donnelley bad completed the
expassivns allepedly considered.™”

More importantly, the relevant capacity expansion involves not
capacity to produce gravure printing but rather capacity to produce
high volume publication priating. As discussed throughouwt this
opinion, lhe only relevanl market alleged by complaint counsel
comprises a small share of tolal printing eapacity, Thus, the relevant
measure of available capacity under this theory is the capacity (o
produce for the high volume customers whose demand is allegedly
inelastic. Most of the "cancelled” capacity would have been used in
printing johs for which there was no threat of post-acquisition
anticompetitive condnct, The assuemed relevant market consumes
substantially less than one-third of total gravure capacity, and an even
lesser share of gravure-plus-offset capacity. Hence, complaine
counsel's theory requires that Donnelley would forege the remirns it
would have earned on the capacity's compelitive uses (e.g., in lower
volume publications) -- retums which constitute the major share of
the total retwsmns on the assets — in onder to eam supracompetitive
returns on activities which constitute a minor portion of the assets'
total uscs. Evea if the supracompetitive returns in the relevant
market were assured 10 the merged firm, the conditions necessary for

13 Tia ance lation wald alsa he antizacnpesitive if &t had been counfinated with the other
gmvugtig_nil;l.vc:m Chrnaplitinn suumsel dee oo alloge seel 2 coordinated acion.
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Io predict the extent to which the negeisition alfectsd ythar foaoe, plans for cxpansion, Thecefare, we
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thiz tradeofl {0 make economic sense seem implausible.  The
monopoly profits in the putative relevant market would have to be
subsluniiai.

1o any avent, we have concluded that the merger did not create or
arhance unilateral market power in Doanelley even in the samrow
prrce discrimination market. Given the conclusions of the relevant
market analysis and the competinve «ffects analysis ahove, the record
does not reveal that the cancellaton of the premerger plans far
expansion was inticompetitive *'®

YIL CONCLUSTON

The complaint's proposed market definition does not sufficiendy
acconnt for actual and potencial sebstitition and is therefore too
narrowly deawn. Even assuming the relevance of a high volume
publication pontng market, there is no theory of anlicompetitive
effects that withstands serudny. The complunt 1s dismissed for
failure to prove that the acquisition 15 likely substantially to reduce
competiton in a relevant market.

CONCURRING OPINION OF COMMISSIONER MARY L AZCLENAIGA

I concur in the decision of the Commission to dismizs the
complaint. T support the pradugt market alleged in the complaint,
"high volumne poblication gravure prpting,” complaint counsel
agempied to show that a discriminatory price incréase conld he
imposed on cnstomers who purchase kigh voluree geavure printing
aervices. Many such customers do oot regard offset printing as a
subslitule fur pravure printing. In defininge the prodoct markel using
the anaiytical approach set forth in the 1992 Horizontal Merger
CGnidelines, the question is whether enough customers would switch
from high volume gravure printing to offset printing to defeat a price
increase. In my view, the opinion of the Cornmission understatss the
strength of complaint counsel’s case in support of the product market.
Mevertheless, the evidence of actpal switching from high volume
gravure 1o offset printing is sufficient that T am unable to conclade
that the weight of the evidence suppornts the proposed product markel.
Mot having found a relevant market in which to assess competitive

PAES . - - ' . N
A simodar Lheory was prapgsed add meected in Chwens-Ulinos [DF 0], 21ipop.
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effects, I would dismiss the complaini, and I do not reach the other
1ssuas discussed in the opinion of the Commission. -

FINAL {ORDER

The Commission has heard this matier on the appeal of
respondents R.R. Donnelley & Sons Company and Fan Associates,
L.P. from the Initial Decision and on briefs and oral argument in
snpport of and in oppositicn @ the appeal. For the reasons stated in
the accompanying Opinico, the Commussion has determmed to grant
the appeal.

Accordingly, It is ordergd, That the comptaint is dismissed.




