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- UNITED STATES OF AMERICA
- BEFORE FEDERAL TRADE COMMISSION

In the Matter of PIBLIC RECORD YERSION

MSC.SOFTWARE CORPORATION, Daocket No, 3299

A corporation.

e i il e P S

TQ: The Honorable D. Michacl Chappeil
Administrative Law Judge

COMPLAINT COUNSEL’S REQUEST FOR LEAVE TO FILE AND
SUPPLEMENTAI, MEMORANDUM IN OPPOSITION
TO RESPONDENT'S MOTION TO COMPEL

Complaint Counsel hereby request leave to file this Supplemental Memorandum in
oppusition to “Respondent M3C. Software Carporation’s Maetion to Compel Complaint Counsel
to Respond to Written Discovery™ dated January 23, 2002 (hereafter Respondent’s “Motion to
Compel™), Complaint Counsel have filed a Memorandum In Cpposition Te Respondent’s
Motion To Compel (hereafter “"Oppoesing Memorandum™) dated February 4, 2002.

As discussed in the Opposing Memorandum, Complaint Counscl have provided to the
Respondent cxtensive discovery concerning the allegations of the Complaint and the underlying
evidentiary basis for the Complaint’s allegations. See Opposing Memorandum at 2-3, 5-9.
Those discovery responses have been more than sufficient to satisfy Complaint Counsel's
disclosure obligations under the rles and_mc Scheduling Order jn this case, and to enable
Respondent to conduct discovery, work with c:r-:pcrt_s and prepare its defense.

- The purpose of this Supplemental Memorandum is to inform your Honar that since filing
their Opposing Memorandum, Complaint Counsel have provided furiber informnation coneeming

the allegations of the complaint and the undetlying evidentiary busis, in the form of the expert



PUBLIC RECORD YERSION
report of Complaint Counsel’s testifying economic expert, ]c-hﬁ C. Hilke, Ph.D»., which has been
provided to Respondent pursuant t{).ﬂlﬂ Scheduling Order in this case. A copy of the expen
report is attached as Exhibit A to this Supplementa] Memorandum. |

The expert report discusses the analytic and evidentiary basis for the expert’s conclusions,
al this stage of the discovery process, concerting the allegations in the complaial, {ﬁx. A a 1-8).
Among other matters, the expert report addresses the issoe of market defi- - (Ex. A at 8-4G)
and concludes that the acguisitions have resulted in a market that is now effectively a monopoly
with only one major supplier (Ex. A at46-41). The report concludes that the possibility of new
entry is unlikely to constrain the anticompetitive effects of the acquisitions. (Ex. A at41-48). k
concludes that the combination of M5C with the acquired firms is likely to substanatially lessen
competition, and that some anticnmpelitive effects - in the form of higher prices, reduced
CDIISI..IIHI;I‘ choice and mdpced or slower product innovation - have already ocenmred.. (Ex. A at
48-57). It concludes that merger-specific efficicncies resulting from the acquisitions have not
been large, and have aot resulted in lower prices for consumers. {Ex. A at 57- 38). It concludes
that an antiinust remmedy is wamanted o restore competition eliminated by the acquisitions, and
discosses various economic considerations pertinent to such a remedy. (Ex. A at 58-60).

By providing Respondent with the expert report, Complaint Counsel have further
supplemested the alrcady cxtensive discovery that they have provided 1o the Bespondent
concerning the allegations of the Complaint and the underlying evidentiary basis for those
allegations. Contrary to the arguments put forth by Respondent in support of its Motion to

Compel, ther is no legitimate nead for any further response 10 the contention interrogataries
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propounded by the Respondent.
For the reasons set forth above and in the Opposing Memorandum previously filed,

Bespondent’s Motion 10 Compe! shoold be denied

February B, 2002 Respectfully Submiited,

Nl
—Abbott McCariney

Peggy Db, Bayer
Kent E. Cox

Karen A Mills

Patrick J. Roach

Counscl Supporting the Complaint
Bureau of Competition

Federal Trade Commission
Washington, 1.C. 20530
{202) 326-2695

Facgimile (202} 326-3496



CERTIFICATE OF SERVICE

‘This is to certify that on February 8, 2002, I caused a copy of Complaint Counscl’s
Request for Leave to File and Suppiementa]l Memorandum in Opposition to Respondent’s

Motion to Compel (Public Record Version} to be scrved by hand wpen ihe following persons:

The Honorable LY. Michacl Chappell
Federal Trade Commission

600 Pennsylvania Avenoe, N.W.
Washington, D.C. 20580

Marimichael Q. Skubel, Esquire
KIRKLAND & ELLIS

655 Filteenth Street, ™. W.
Washingten, D.C. 20005

(2(2) 379-5034

Fax (202) §79-5200

Counsel for MSC.Software Corporation

. Pennis Harcketts
Bureun of Competition
Federal Trade Commission
Washington, D.C. 20530
(202) 326-2783
Facsimile {202} 326-3496



EXHIBIT A

EXPERT PEPORT OF JOHN C. HILKE, Ph.D., ECONOMIST

[Restricted Confidential, Attorney Eyes Only]



