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MSC.SOFTWARE CORPORATION,
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Tor  The Honorable D. Michae! Chappell
Administrative Law fudge

COMPLAINT COUNSEL’S MOTION TO COMPEL COMPLIANCE WITH
COMPLAINT COUNSEL’S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS

Complaint Counsel moves to compel Respondent to comply with Complaint Counsel’s
First Request for Production of Documents and Things, scrved on Respondent November 21,
2002 {uttached as Exhibit A), as modified by Complainl Counsel’s letter of December 26, 2001
{attached as Exhibit 3). Although Respondent recently has begun producing responsive
docuntents in a slow trickle, Complaint Counsel seeks this an order to compel, because
Respondent does not appear to be conducting an adequate scope of search for responsive
documents, becanse Lhe pace of production is unacoceptably sluw, apd because Respordent has
promiscd no final respensc daic. Complaint Counscl bave becn unable to resolve these issues
with Respondent despite diligent efforts tor more than two months. Forther delay i resolution
of this issue, and further delay in complete production, will further and unaceeptably compromise
Complaint Counsel’s prepacation of its case. Complaint Counsel seeks issuance of an vrler o
compel compliance by Respendent. While Complaint Counsel would be sati;-sﬁcd were Your
Honor o reselve the matter based upon the wnitet motion and reply, we are prepared to discuss

the 183008 at a status conference, i that would be heipfui



AsYour Honor recopnized in the order of January 18, 2002, Respondent had abandoned

| i:ry that time mnany of its written objections to the Docuraent Roquest, dated December 3, 2001
(hereinafier “Respondent’s Objections”, attached as Exhibit C}, and Respondent made many
promises to produce reésponsive docemients in its Opposition to Complaint Counsel’s previous
motion to conmpel (attached as Exhibit D). Nevertheless, four ontstanding iséuea rmﬁuined at that
time, and this court’s fanuary 18, 2002 order encovraged the parties to resolve them by January
25, 2002 {altached as Exhibit E). Immediately afier receiving the Jamuary 18, 2002, order,
Complaint Counzel contacied Respondent to atfemipt to resolve the remaining disputes.
Respondent at first refused to engage m discussions with Complamnt Counsgel (e-mail from Tefft
Smith to McCartney and Mills, Janvary 18, 2002; e-mail from Tefft Smith to McCartney and
Milis, Tanvary 19, 2002, both attached together as Exhibit F), but after Complaint Counsel filed
ifs emergency Supplemenial Motion, {attached hereto as Exhibit G}, Respondent did respund to
Complaint Counsel’s entreaties to dischss the resolution of thege issues. By Janmary 25, only one
issue had buen resolved: In a letter of Jamrary 24, 2002, Respondent agreed to producs a
priviiege log {attached as Exinbit H).

Although this court’s January 18, order authontzed Complaint Counse] to re-file a motion
to compel if the four outstanding issues were not resolved by Janwary 25, Compidaint Counse?
contimed persistently trying to resolve the remaining three issues with Respondent for an
afdditional week., Ome of the thtee 1ssues was partally resolved on January 30, when Hespondent
abandoned its objection to producing the daia responsive to the Document Request in the form

Complaint Counse] had requesied (Exhibit I, Letier from Karen Mills to Marimichael O, Skubel,

January 30, 2002 confimmng telophone conversation).
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Respondent still offers no compietion date for the dala response, or any olher aspect of
the document request, howevcer, and Respondent’s projected pace of production suggcsts that full
compliance .is many weekz, if not months, away. Furthenmore, Respondent has not indicated
whether it will sbandon its gencral oljcction fo searching hackup tapes and comply with
Compiaint Counsel’s very much pared down and focused 15 person scope of search {Exhibil I,
Letter from Karen Mills {o Marimichael ©. Skubel, February 1, 2002).

In addition, two new issneg have arisen. First, in the course of negotiating a prioritized
production, Respondent shared with Complaint Counscl lists of persons whose files had been
searched {fix fom Marimichas! C. Skubel to Karen Milis, January 25, 2002; fax from
Marimichael . Skubel fo Karen Mills, January 28, 2002, attached togetber as Exhibit K}
Complaint Counsel chosc from among them cerfatn files to he prioritized in Respondents
production, but in the course of reviewing those lists, alse noticed and cailed to-Respondent’s
attention that the scope of search for responsive doguments appeared lo be inadequate (seg
Exhibit I, supra) . Cormplaint Counscl added additional pames to the list for both scope of search
and priority reasons, and calied to Respondent’s attention that archived, electrouic, and e-mail
files of certain former employees also should be searched, but has not heard from Respondent
whether Respondeat will expand its scarch. (sec Exhibit J, supra).

The second new issue that has arisen and which Complaint Counsel seeks this court’s
assistance to resolve is improper confidentiality designation under the Protective Order of
documents prodeced. Complaint Counsel noticed that each and every page of every document in
the first box of documents Respondent produced wias marked “CUNFIDENTI-AL,”EVEH though

most of the documents, including Respondent’s own press releases and anaiysis’ reports, were
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not entitled to confidential treatment, suggesting Respondent had not done 2 good faith
evaluaiion of the confidential nature of documents produced. Laicr, reportediy in aa effort to
expedite prodaction of documents, Réspﬂndent ahandoned ary effort to even evaluate what lovet
of confidentiality documents were entitled to, and began to mark each and every page |
“RESTRICTEDR CONFIDENTIAL.” While Complaint Counsel appreciate that Respondent may
have adopted this latter practice to expedite production, and Complaint Counsel appreciate that
this approach may give Complaint Counsel the opportumty W revicw impropesly designated |
documents sooner than otherwise would be the case, Respondent should be required promptly fo
carrect improper confidentality designations so that Complaint C'ounsel and this court can use
documents properly, with cxperts, in pleadings, at trial, and in any rilings or decision as

contemplated by the Protective Order previonsly agreed o by Respondent and entered by this

court,

{Complaint Counsel’s first Motion to Compel petitioned this court to order Respondent to
produce responsive documents by January 25, 2002, and to poorilize a rolling production by
producing: responsive documents of persens schedulied to be deposed (Messers. Beer, Brown,
Culiy, Carry, Hart, Jones, Louwers, and Riopdan); all regponsive documents relating to a shott
list of significant customers handled by the persons scheduted to be deposed (Boeing, all NASA
centers, Lockheed, GM, Chrysler, and Ford), and all MSC board minutes. While Complaint
- Cougsel has in geed faith comphed with Your Honot's direction to attempt to resclve disputed
issues voluntarily, January 25, has come and gone, and Respondent stitl has neither prodoced
these documents nor commitled 10 a production date lor any responsive docmnrents.

Complaint Counsel respectlplly moves that this court compel Respondent to coroply with
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the Document Request, and correct confidenfiality designations, A draft order is attached as

Exhibit 1., Tor the reasons set forth above, and in Complaint Connsel’s previously filed Motion

to Compel, Complaint Counse! reguest that this Motion to Cninpﬂl Compliance with Complaint

Counsel’s First Request for Production of Deocuments and Things be granted.

Febrvary 5, 2002

Respectfully Subinitted,

Vo (sl

I. Abboft McCartncy
Peggy D. Bayer

Kent E. Cox

Karen A. Mills

Patrick J. Eoach

Counsel Supporting the Complaint
Burean of Competition
Federal Trade Coinimission
Washington, D.C. 20580
{202} 326-2695

Facsimile (202} 326-3496




CERTIFICATE OF SERYICE

Thiz is to certify that on February 5, 2002, I cansed a copy of Compiaint Counszl’s
Motion to Compel Compliance with Complaint Connsel’s First Request for Preduction of

Documents and Things to be served via hand-delivery npon the following persons:

The Honorable D. Michael Chappoll
Federal Trade Commission

o0 Pennsylvania Avenne, N.W.
Washington, DC 20586

Marimichasl C. Skub<l, Esquive
KIRKLAND & BLLIS

655 Fifteenth Street, N.W.
Washinyton, D.C. 200035

(202) 879-5034

Fax (202) §79-5200

Coungel for MSC Software Corporation

g B s YarePetts

I. Dennis Harcketis
Bureau of Competition
Federnl Trade Commission
Washington, D.C. 20580
(202) 326-2783
Tacsimile {202) 326-3496
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UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORFORATION, Docket No. 9299

a corporation.

i S S A )

COMPLAINT COUNSEL’S FIRST REQUEST FOR
PRODUCTION OF BOCUMENTS AND THINGS

ISSUED TO RESPONDENT MSCSGFTWARE CORPORATION

Pursuant to the Federal Trade Commission’s Rules of Practice, 16 CF.R. § 3.37,
Complamt Counsel hereby request that Respondent MSC Software Corporation (hereinafier
“MSC™) produce all documents and other things responsive to the following requests, within its
possession, custody, or control within twenty days of service of this request, in accordance with
the Definitions and Instructions set forth below. Objections shall be duc within ten days of

BETViCE.

DEFINITIONS

A. . The term “the company™ or “"MS{C™ means MSC.SOFITWARE Corporation, its dornestic
and foreign parents, predecessors, successars, divisions, and wholly or partially owned
subsidiaries, affiliates, parmerships and joint ventures, and all directors, officers,
employees, consultants, agents and reprezsentatrves of the foragoing. The terms
“subsidiary,” “affiliate,” and “joint venture” refer to any person in which there is partial
{25 percent or more) or total awnership or control by the company.

B. The term "UAT" incans Universal Analytics, Inc., its domestic and [oremgn parents,
predecessors, divisions, subsidiaries, affiliates, partnerships, and joint ventures, and all
directors, officcrs, employees, agents and representatives of the foregoing. The terms
“subsidiary”, "affiliate” and "joint venture" refer to any person in which there is partial
{25 percent or more} or total ownership or control by AL When “company” is used in
any spectfication, it incledes UAI for purposes of preducing documents, information, and

things separately for AL

C. The term "CSAR" means Computenzed Structural Anﬁlysis and Rescarch Corporation,
iz domestic and foreign parents, predecessors, divisions, subsidiarics, affiliates,
partnerships, and jomt vontures, and all directors, officers, cmployccs, apents and
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representatives of the foregoing. The terms "subsidiary™, "affiliate” and "joint venture®
refer to any person in whick there is partial (25 percent or more) or total ownership or
control by CSAR. When “company™ is nsed in any specification, it includes CSAR for
purposes of producing documents, informatton, and things separately for CSAR.

The term "documents" means all computer files and written, recorded, and graphic
materials of every kind in the possession, custody or contro] of the company. The term
"documents” includes electronic correspondence and drafts of documents, copies of
documents that are net identical duplicates of the orzginals, and copies of documents the
originals of which are not in the possession, custody or control of the company. The term
“eomputer files” includes information stored in, or accessible throngh, computer or other
information retneval systems. Unless otherwise specified, the term "documents™
excludes bills of lading, invoices, purchase orders, customs declarations, and other
similar docements of a purely transactienal nature and also excludes architectural plans

and engineering blucprints.

The temm "person” includes the company and means any natural person, corporate entity,
partnership, association, joint venture, government entity, or trust,

The term "relating to” means in whole or in part constituting, containing, copceming,
discussing, describing, analyzing, identifying, stating or in any way referring to.

The term “documents sufficient to show™ mcans documents that are necessary and
sullzcivnt 10 provide the specified information. If summarics, compilations, lists, or
synopses are available that provide the information, these may be provided in lieu of the

undeclying documents.

The terms "and™ and "or" have both conjunctive and disjunctive meanings.
The terms “each,” “any,” and “all” mean “each and every.”

The term “including™ means 1aclheding but not limited to.

The singular form of a noun or pronoun includes its plurs! form, and vice versa; and the
present tense of any word includes Lhe past tense, and vice versa.

The term “comrmuracation” means any exchange, transfer, or dissemination of
information, regardless of the means by which it is accomplished.

~The term “agreement” or “contract™ means any oral or writlen contract, arrungement or
understanding, whether formal or informal, between two or more persons, together with
all modifications or amendments thereto.



N.

‘The term "plans™ means téntative and preliminary proposals, recommendations, or
considerations, whether or not finalized or authorized, as well as those that have been

adopted.

The tetm "relevant product” and “relevant service™ as nsed herein means Nastran and
FEA coftware and any services provided in connection with or relating to either Nastran
ot FEA software, inciuding maintenance, bug fixes, updates, initialization, media,
transfer, product development or enhancement, customer-funded development, training,
and hot line and 1-800 consultation.

The term “Nastran” means all software products, regardless of platform on which the
software operates, based in whole or in part on the Nastran ¢ode or Nastran kernel
developed originaily either by the National Acronautical and Space Administration
{“NASA™) or by any person acting pursuant to a development contract with NASA, and
includes any program released into the public demain by NASA or the University of

- Georma, all value-added enhancements, features, modules, applicaticns, applications

programming interfaces, programming languages, and Direct Matrix Abstraction
Programming {"DMAP”) for any Nastran product; all products that integrate or combine
Nastran with any other product; and ali services relating to Nastran, including
maintenance, bug fixes, updates, initialization, media, fransfer, product development or
enhancement, customer-funded development, training, and hot lice and 1-800
consullation for Nastran products. The term also includes Nastran for Windows,
MSC.FEA, Dytran, MARC, Flight [oads, Astros, Gensa, Akusmod, Working Model,
Eifini, GPS, Cosmos, or any other solver licensed or sold by MSC.

The term *FEA software” means all software products offering finite element analysis,
inciuding Nastran, regardless of platform on which the sofiware operates, and includes all
value- added enbancements, features, modules, applications, applicalions programining
interfaces, and programming langnages for the soffware, all products that integrate or
combine the FEA software with any other product, and all scrvices relating to

-maintenance, bug fixes, updates, initialization, media, transfer, product development or

enhancement, training, and hot iine and 1-800 consultaton for FEA products.

The term "minimum viable scale”™ means the smaliest amount of production at which
average costs equal the price currently charged for the relevant preduct. It should be
noted that minimum viable scale differs from the concept of mininwm efficient scale,
which is the smallest scale at which average costs are minimized

The term "non-recoverzble costs™ means the acquisition costs of tangible and intangible
assets necessary to manufacture and sell the relevant product that cannot be recoversed
through the redepioyment of these asscts for other uses.



INSTRUCTIONS

Except for privileged material, the company shall produce each responsive document in
its emtircety by including all attachments and afl pages, regardless of whether they directly
relate to the specified subject matter. Except for privileged material, the company shall
not mask, cut, expunge, edit or delete any responsive document or pertion thereof in any

NAnner.

All references to year refer to calendar year. Unless otherwise specified, each of the
specifications calls for documents and information dated, generated, received, or.in effect
after January 1, 1995. The company shall supplemnent, amend, or comrect the disclosure
and responses to these requests on a continzing basts, within 20 days of ascertaining that
it possesses any additional responsive information. This request shall be deemed

continuing in nature.
The geographic scope of search is the world.

Unless otherwise indicated, in lisu of original hard-copy documents or electronically-
stored documents, the company must subhmit legible copies. However, if the coloring of
any document communicates substantive information, the company must submit the
original document or a like-colored photocopy.  Electronic documents shal! be produced,
inchiding documents stored in personal computers, portable computers, workstations,
minicomputers, mamnframes, servers, backnp disks and tapes, archive disks and tapes, and
other forms of offling storage, whether on or off company premises. Electronic mail
messages shall also be provided, even if only available on backup or archive tapes or
disks. Computer files shall be printed and produced in hard copy or preduced in
machine-readable form (provided that Complaint Counsel detennine prior o subimission
that it would be in a format that aliows the agency to nse the computer files), together
with instructions and all other matenals necessary to use or interpret the data.

Magnetic media shall be submitted in the following forms and formats:

a Magnetic siorage media. The FTC will accept: {1) 9-track computer tapes
recorded in ASCI or EBCDIC format at either 1600 or 6250 BPL (2) 3.5-inch
microcamputer floppy diskettes, high-density, double-sided, formatted for IBM
compatible computers (1.44 MB capacity); (3) Iomega ZIF disks formatted for
IBM compatible PCs (100 or 250 MB capacity); {4) CD-R74 CD-ROM readable
disks formatted to ISO 9660 specifications (650 MB capacity); {5} Tomega DITTO
mirs data cartridges (2000 MB capacity). The FTC will accept 4mm & 8mm
DAT and other cassctte, mini-cartndge, cartridge, and DAT/hclical scan tapes by
pre-authorization only. In all events, files provided on 4mm DAT cassettes nmust
not be compressed or otherwise altered by proprietary backup programs. Where
data is to be transferred fronr a UNTX system the FTC will accept data provided
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on 8mm DAT created nging TAR or DD.

File and record structures.

(i)

(ii)

Magnetically-recorded information from centralized non-microcomputer-
based systems:

{a) File structures. The FTC will accept sequential files only. All

other file structnres must be converted into sequential format.

(®)  Record sirucnares. The FTC will accept fixed length records only.
All data in the record is to be provided as it would appear in
printed format: e, numbers unpacked, decimal points and signs
printed

Magnetically-recorded information from microcomputers. Microcemputer-
based data: word-processing documents should be in DOS-text (ASCII),
WordPerfect B or earlier version, or Microgoit Word 2000 or earlier
version format. Spreadsheets should be in Microsoft Excel 2000 {xds) or
earlier version, or Lotus-compatible ((wk1) format. Database files should
be in Microsoft Access 2000 {.mdb) or earher version, or dBase-
compalitle (.dbf), version 4 or carlier, formai. Database or spreadsheet
files aiso may be submitted after conversion to ASCII delimited, comma
scparated format, with field names as the first record, or to or fixed length
fields accompanied by a record layou!. Graphic images must be in TIFF 4
format, compressed and unencrnypted. Other proprietary softwrare formats
for word processing documents, spreadsheets, databases, graphics and
other dafa files will be accepied by pre-anthorization only. For
microcomputer files that are oo large for one disk, fles may be provided

in a compressed ZIP' format.

Documentzton.

{

Data must be accompanied by the foilowing infarmation:

(a) full path pame of the file; and

(b  the identity of the media on which on which i restdes, ¢.g. the
identity of the cd, zip disk or floppy that hoids the file. In the case
of complex files or directories of files, all component files that are
part of 2 given directory must be specified with their full path
names. Where necessary, the snbdirectories that must be created in
order to successiolly read these submitted [iles must be provided.
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(i}  Files rmust be accompanied by the following information: (a) filename; (b)
the identity of the particular storage media on which the filc resides; {c)
the position of the file on the media

(iif)  For all sequential files, the documentation also must include:
{a) the number of records contained in the filc;

(b the record length and biock s12e ; and

{¢}  therecord iayout, including the name of each element, the
glement’s size in bytes, and the element’s data type.

The documentation should be incleded in the same package as the slorage media,
alang with a printout of the first 100 records in report format.

LS Shipping. Magnetic media should be carefully packed to avoid damage, and must
be shipped clearly marked: MAGNETTIC MEDIA DO NOT X-RAY.

Virus Checks: Media will be scanned for computer viruses. Infected media will
be retimed for replacement

As to Specification No. 22, submit 21l data from MSC’s Oracle or other data bases in
machine readshbie form in Excel (xis) 2000 or pner version, or Lotus-compatible { wkl)
format, or in ASCI delimited, comma separated or fixed length field format, with feld
namcs as the first record. Additionally, Complaint Counsel wishes to consult pror to
submission of responses e Specification Nos. 3 and 22 to assure that the machine
readable data are in a format that allows use of the computer files.

Except where otherwise indicated, MSC shall respond to each specification separately for
MSC, UAT, and CSAR by producing documents, information, and things based upon their
onginal source. For example, when “company” is nsed in the specifications 1t means
producing docurnents, inforration, and things separately for MSC, UAL and CSAR.

The company sha!l mark each submitted page or sheet with 1ts corporate identification,
i.e., MSC, and with consecutive document controf numbers. Where documents are from
the formner files of UAT or CSAR, the company shall either mark each submitted page
with the further corporate identification, £ €., “MSC-UAL” and “MSC-CSAR" or supply a

log identitying such tiles or documenis.

Responsive documents from each person's files shalt be produced together in file folders
that segregate the person's files. Documents responsive to Specification No. 16 shall be
produced in file folders segregated by customer and in chronological order within each

e



1G.

1.

12,

13.

customer file.

For edch box contaming responsive documents the company shall:

a number each box; and

b. mark each box with the name(s) of the person(s) whose files are contained in that
box, with the name of the company criginally creating the files, ie, M3C, UAIL
ar CSAR, and the comresponding consecutive document control numbers for each
such person’s docurnents,

Where identical copies are found in more than one person’s files, the company must
produce one copy from each person’s files, or otherwise identify the person from whom
wdentical copies of the document are found.

If the company has produced documents responsive to this request in the course of the
pre~complaint investigation of this matier, FTC File No. 001-0077, thosc documents need
not be produced again, unless identical copies are found in more than one person’s files.
In such a case, the company must produce or identify from each person’s files all
identical copies of documents previously produced 1n the pre-complaint investigation.

Ifit is claimed that any document, or portion thereof, iz responsive to any request is
privileged, work product, or otherwise protected from disclosure, identify such
information by iis subject matier and state the nature and basis for any such claim of
privilege, work product, or other ground for nondisclosure. As to any such document,

state or describe:

a. the reason for withholding it or other mformation refating to it;

b. the anthor and date of the docoment:

c. zach individual to wham the original or a copy of the dociunent was sent;
d. cach individual who received the oniginal or a copy of the document;

e, the date of the document or gral communication;

f. the general subject matter of the dpcoment;

£. the relevant decument request the document is responsive 1o,

h. whether the document was prepared in anticipation of htigation, and if the

docnment was prepared in anticipation of {itigation, in addition provide the names
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i4.

15.

16.

7.

of partres, case nurnber, and the date of the complaint Shng; and
1. any additional information on which you base your claims of privilege.

For each author, addressee, and recipient, state the person’s full name, title, and employer
of firm, and denote all attomeys with an astensk. The deseription of the subject matter
shall inclede the number of the pages of each docnment and shall describe the nature of
each document in 2 manner that, without revealing information itsetf privileged or
protected, wiil enable Complaint Counsel to zssess the applicability of the privileged or
protection claimed. Any part of a document to which you do not claim privilege or work

product should be produced in full.

If there are no documents responsive o any particular request, the company shall state so
in its answer to the document request. :

If documents responsive to a particular specification no longer exist for reasons other than
the ordinary course of business, but the company has reason to believe have been in
existence, state the circurnstances under which they were lost or destroyed, describe the
documents te ihe fullest extent possible, state the specification(s) to which they are
responstve, and identify persons having knowledge of the content of such documents.

In lien of eriginal docurnents, the company may submii legible copies of documents sa
]dng as the company verifies with the attached form that they fully and accurately

represent the originals.

To furnish a4 compleie response, the person supervising compliance with this request must
submit a signed and notarized copy of the attached verification form along with the

responsive materials.

SPECIFICATIONS

One copy of each organization chart and perscnnel directory in effect since January 1,
1995, for the company as a whole, and for each of the company’s facilities or divisions
invalved m any activity reiating to any relevant product or service.

Dacuments sufficient to show all document retention angd destruction systems, policies,
procedures, capabitities, and personnel of the company:

a the persons responsible for managing such systems, policies, procoedures, or
capabilitics;

o. any special policies or procedures put into place by MSC as a result of the Federal

d-
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Trade Commission’s investigation of the company’s acquisitions of TJA and

CSAR;

c. al] electronic data and document management information systems of the
company,

d. all network-accessible documents, informatior and financial data systems;

e all backup procedures; and

f. the process and cost of recovery of backup files including decuments sufficient to
show:

{1} the cost of recovery of backup files generally,

(i)  the cost of recovery of backup files contaiming documents responsive to
the Federal Trade Commission’s June 23, 2000, Subpoena Duces Tecum

to MSC.Seftware, and

(iiiy  the cost of tecovery of backup files containing docurnents responsive to
thiz document request.

All budget and financial statements, including firancial projections, income statements,
balance sheets, general ledgers, capital investment plans, operating reports, budget and
operating results for individual business groups and product imnes, and board or
management financial performance summaries, presentations or other management
reporting packages, together with all documents relied upon to compile such documents,
inchuding decuments sufficient 1o show and all computerized data containing detailed
income statement and balance sheet line items; and all documents analyzing, interpreting,
or otherwise discussing the infonmation, figures, or trends found or identified in such
budget or financial statements.

All stock analysts’ or other investiment communily ﬁnaly&m, recommendations, or
research reports relating to the company, to any relevant product or service, or to
computer aided engineering products and services in general, including all Daratech

tables, analyses, and ressarch reports.

All documents recording or relating to any comnmunications between or among the

company and any individval stock analyst or other person engaged associated with the
investment community, including correspondence, press releases, notes, agendas, scripts,

transcripts and recordings.



Al documents relating to any meeting of or decision making by the board of directors or
of any beard, executive, or management comimitiee, including:

a

b.

all announcements of, agendas for, and minutes of any meeting;

all memoranda, ports, presentations, or other documents distnibuted to or
presented to such board or commitiees, including all documents relied upon to
prepare the memorandum, report, of presentation; and

all documents relating to the deliberations and decision making of the board or
committes, including notes taken by any persons participating in any such meeting

~ or decision making.

All documents relating to MSC’s acquisitions of UAI or CSAR aad the post-acquisition
integration of UAI or CSAR. into MSC, including:

&.

all pre-acquisition commurications between the parties relating to the transaction
or its effects, including sny plans, propos:als, agresments, contracts, executive and
employee aprecments, distribution agreements, covenants not to compete,
licenses, patents, copyrights, trade secrets, and trademarks;

all documents relating to changes and plans for changes in MSC’s, UATDs, or
CSARs operations, structure, policies, pricing, strategies, corporate goals,
fAnancing, business, officers, employees, product lines, product features,
development, or enhancements, any other arca of corporate activity as a result of
either acquisition, including whether to honor existing AT or CSAR contracts;

all documents relating to former UAI and CSAR customers’ continued nse of UAT
Mastran, CSAR. Nastran, Astros, Gensa and 1o switching 10 or substitution of other
products after the discontinuation of such UAI and CSAR products, including all
contracts and pricing docwmnenis for such products;

all documenis telating to changes or threatened changes in usage of Nastran for
any customer or potential customer or changes in the company's revenue
atiributable to Nastran feilowing the acquisitions;

all documents relating to the reasons for each acqunsition;
all board and management committee documents relating to UAI and CSAR or to
the proposed acquisidons or their effects, including memoranda, reports,

comrespondence, minutes, notes, presentations and agendas, as well as all
documents used to prepare such memoranda, correspondence, minutes, aotes,
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presentations, and agendas, Excel worksheets, and comnumications from regional
executives or other sales representatives;

all documents relating to any person’s valnalion of UAI and of CSAR;

all documents relating o ali statements or-actiens by any person in support of, in
opposition to, or otherwise expressing opinions abost either acquisition or jts
effects;

all docaments relating to MSC’s accounting or {ax treatment of each acquisition,
1ciuding any writcoff of goodwill from each acquisition;

all documents relating to any efficiencies, cost savings, economies, synergies, or
consumer or other benefits from sach acquisition and whether such efficicacties,
cost savings, economies, synergies, or other benefits could ke achieved without

acquining [JAT or CSAR;

documents sufficient to show the name, address, and job respoensibilities of all
persons employed by or acting a5 a consultant or agent to either UAI or CSAR at
any time since January 1, 1998, and whether MSC hired or retained the person as
an emplovee, consultant, or agent for any period since making each acquisition;

- all employment or consulting contracts with each such person; and all decuments
relating to salaries, compensation, bonuses, stock options, or olber financial
incentives paid or provided to the person by any person; and

all documents relating to each job, program, of project assigned or miven by MSC
to each former UAI or CSAR employee, consultant, or agent employed or retained
by MSC, including documents sufficient to show (1) the contribution and
performance of each such person te the job, program, or project, (i) the goal or
objecitve of the job, program, or project, (iii) the dates the job, program, or project
began and concluded, {iv) the personnel requirements for ihe job, program, or
project, {v) the name, address, and job responsibilities of other persons working
on job, program, or project, (vi) the job’s, program’s, or project’s budget,
mcluding personnel costs, and (vit) the recruiting efforts undertaken to staff the

program or project.

All documents relating to the competitive significance, actual or projecied financiaf status
or condition, and long term viability of UAI or CSAR pnor to their acquisitions by MSC,
mcluding UAI's or CSAR’s intentions or attempts to sell UAI or CSAR, UAI's or
C3AR’s plans to exit the market or to cease suppiying any relevant product or service,
and ability to engage in the continuing sales, licensing, marketing, development,
programming, and customer support of any relevairt product or service,
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1.

All documents relating to any person’s plans relating to any relevamt product or service or
to any product or service compatible with any relevant product or scrvice, including
business plans; short term and long range sirategic plans and objectives; joint veniure,
partnennyg, strategic alliance, and acquisition strategies and plans; budgets, financial
staternenls, and financial projections; persennel recruitment or reassigiment plans; plans
for new products or product enhancements, features, modules, applications, or services;
research or development plans; strategics for product integration; distribution plans and
agreements; sales or marketing plans; plans regarding shifting from product pricing that
mnciudes service to pricing products and services separately or shifting from commeodity
pricing of any relevant product toward grester revenue realization from any retevant
service whereby customers pay directly for such services, plans and strategies for use of
urthnited usage agreements and paid-up licenses; customer support services and
customer-finded development plans; analyses of customer satisfaction; and plans for
participation in or adopticn of the AP209 exchange format standard.

All documents relating in any person's prices, pricing decisions, pricing proposals,
ircensmg fees, or cost of services relating to any relevant product or service generally or
with respect te any particular customer or groups of customers, including standard and
non-standard price lists, discount schedules and praclices, pricing [ormulae for CMY,
GLV, and BLV factors, campus and token pricing sysfems, pricing commitments, pricing

' for features, medulss, and enhancements, pricing plans, pricing policics, pricing

forecasts, pricing strategies, pricing analyses, cost analyses, supply and demand analyses,
analyses regarding shifting from product pricing that includes service to pricing products
and services separately or shifting from commodity pricing of any zelevant product
toward greater revenue realization from any relevant service whereby custorers pay
directly for such services, pricing negofiations, pricing for unlirmted usage contracts,
paid-up licence pricing, guidance o marketing or sales personnel regarding prices,
presentations to customers relating to prices, pricing for development contracts, on-site
and off-site service contracts, price for web sales and licensing, 2nd all documents
considered by or emanating from person, commnittes, or group making a pricing decision,
recommendation, or proposal, including pricing packaging group and global pricing
package comnmittee.

All documents relating to competition in the design, development, enhancement,
research, manufacturing, distribution, licensing, marketing, sale, support or service of any
relevant procduct or service, including all documents relaling to:

a. the market share or competitive position of the company or any of its competitors;

b. the relative strengths or weaknesses of any person producing or selling any
product or service competing with any relevant product or service;

42



2.

13.

c.  therelative strengths and weaknesses and differences in capabilities, features,
enhancements, and modules between or among any relevant products or services;

d. any actual or potential conditions affecting the supply, demand, eatry, cost, price,
quality, feateres, enhancements, modules, or applications relating to any relevant
product or service;

€ cfforts ta win customers or sales from other companies, or the loss of custemers
or revenues due to competition or sales by other companies;

1. the effects of competition from any supplier of any relevant products or services,
imcluding MSC, UAT and CSAR, on sales, pricing, revenues, customers,
development, features, enhancements, modules, or applications;

-4 customers’ use of in-house codes, traditional methods of product testing, or
prototyping; and
h. jock-in effects or switching costs, meiuding the use of unlimited vsage agreements

and paid-up licenscs.

All documents relating to switching, including shifts in nfilization, between or among any
relevant product or service and any other product or service, including the relative sase or
difficulty of switching; the estinated, projected or actual costs incurrad by nsers to '
swilch; the time required to switch; the degree of switching possible; the effecton a
user's price from switching or shifting utitization or threatening to switch or shift or the
availability of the opportunity o switch or shift; the cost of switching atirfbutable to lost
productivity while gaining proficiency in the new praduct or service of from use of a Iess
than optimum product or service; the cost of and time required for training; the cost of
and time required for translating or converting existing files, models, routines,
comumands, DMAP aliers, or ether legacy matenials fo the new product or service; the
effect of switching on custemer or collaborator relationships; the effect of unlimited
usage contracts or paid up ticenses on switching; the possible loss or cost of
complementary seftware used with the prodoct or service; the nse, availability, and the
availability and effect of translators and AP209 exchange format standards; and
governmental, customer, coatractual, or industry or collaborator requirements,
preferences, or practices requiring use of or production of analyscs or resulis in any

particuiar software format.

All documents relating to actnal, attempted, or potential entry mto the market for any
relevant product or service, including all documents relating to:

& the timeliness, conditions, costs, attractiveness, likelihood, or competitive
significance of any such entry,
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the effects of unlimited usage contracts, paid up lcenses, or any existing contracts
by existing firms upoa such entry;

the requirements for such eniry including research and development, planning and
design, production requirements, distribution systems, service requirements,
patents, licenses, trademarks, sales and marketing activitics, sccuring a sufficient
custormer base to achieve migimum viable scale, personnel and staffing, and any
recessary governmental and customer approvals, and the time necessary to meet
gach such requirement;

the effcets of open or clesed software architecture and applications programming
interfaces and the availability of translators, AP209 exchange format standards,
trademarks, copynghts, patents, or olher technology upon such entry;

the total costs required for such entry, inchueding:

(i) the amowtt of such costs that would be recoverable if the entrant were
unsuccessful ar elected to exit the licensing or sale of the product or

service; and

{ii  the methods and amount of fime necessary to recover such costs; and the
total non-recoverable costs entailed in satisfying the requirements for
cntry; and

the minimum viable scale, the minimum and optimum aumber of products or
services, requirements for multi-product, or verticatly integrated operations, or
other factors required to attain any available cost savings or other efficiencies
neccssary to compete successfully in the licensing or saie of such relevant

products or services.

All documents relating to the development or acquisition, including licensimg, of any
features, enhancements, modules, or applications for any Nastran producl since January 1,
1995, including any such development or acquisition considered but niot undertaken

during that period, inchiding:

a.

documents sufficient to show the feature, enhancement, module, or application,
the price or charge to the customer for each such feature, enhancenient, module, or
application, the date each such feature, enhancement, module, or application was
added, and the function and benefits of such feature, enhancement, module, or

application;

for all features, enhancements, modules, and applications developed in-house or
considered for in-house development, all documents relating to the in-house
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16.

development, development plans and strategies, time lines for development,
budget and projected revenae for the development, personnel requirements, and
the identity of customers likely to license the developed prodect; and any anatyses
whether to develop in-house or 1o acquire or license such feature, enhancement,

module, or application;

for all features, enhancements, medules, and applications co-developed with a
customer or considersd for such co-development, all documnents relating to the
development, development plans and stratemes, the co-developer customer’s
identity, time lines for development, budget and projected revenuve for the
development, personnel requirements, and the identify of other custorners likely to

license the developed product;

for all features, enhancements, modules, and applications co-developed with
another supplier of FEA software or considered for such co-development, 21l
documents relating to the development, development plans and strategies, the co-
developer supplier’s identity, time lines for development, budget and projected
revenue for the development, personne! regurements, and the identify of
customers likely to license the developed product; and

for all features, enhancements, modules, and applications acquircd, including
licensing, by the company or considered for acquisition, all doecuments relating to
the acquisition or licensing of such feature, enhancemnent, module, or application,
the projected revenue for the feature, enhancement, moedule, and application, the
rdentity of customers likely to license the developed product, and any analyses
whether to develop in-house or to acquire or license such feature, enhancement,

module, or application.

All documents relating to any change and modification to any MSC soltware product, -
propused, implemented, or considered by MSC, that affected or could affect the
compatibility of any MSC product to work or interface with any other software products,

including any customer’s pre- and post-processors or mput or output file formats or
models, the custonier’s ability to switch among Nastran products, or the cost, time
required, ease, or difficulty of switching from amy Nastran product supplied by MSC 1o

any other preduct.

All documents relating to the licensmg or szle of any retevant product or service to all
customers, including customer-funded developrent, including

all contracts, license agreements, offers, hids, bid soheitations, or proposals for
contracts and licensing agreements and 21} documents interpreting, modifying, or
amending such contracts, license agreements, offers, bids, or proposals;
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18.

strategic, sales, and marketing plans for licensing and serving the customer,
including sales call reporis and sales presentations and pitches;

price lists, nepofiation correspendence, price escalation calculations, documents
relied upon to formulate or calentate prices, projections of prices offered by other
suppliers of relevant products or services;

field and headquarters sales and contract files;

reporis of prior or existing usage; and

invoices for praducts and services; and record of payment for products or services.

Al documents relating to personnel and staffing for the development and technical
support of any retevant product and service, incloding:

a.

all practices, policies, plans, agreements, and proposals relatimy 1o hiring and
retention of employees, including recruiting efforts, employment incentives and
bonuses, wage, salary, bonus, and stock option offers and agreemcents, incentives
and restrictions on employes mohitity, covenants not to compete, job
advertisements, and the use of recrviting firms;

all docoments relating to the use of off-shore developers and the use of contractors
and consiltants, and

all documents relating to the personnel and staffing needs for any peneral or
specific job, program, or project, mcluding customer-funded develapment

projects.

All documents relating to any plans of, interest in, or efforts undertaken by the company
or any other person for any acquisition, divestiture, joint ventere, alliance, or merger of
any kind involving the licensing or sale of any refevant product or service, including:

any acquisition, joint venture, aliiance, or merger of any kind wilth UAl or CSAR
by any person;

. the divestiﬁlre or sale by MSC of any former [JAT or CSAR assets, intellectai

property, employees, contracts, customer relations, of UJAT's or CSARs former
businesses as gOINE CONCETNS;

any strategic business relationship between MSC and Dassault Systemes or any
Dassault affiliated person or between MSC and IBM or any IBM affiliated person;

and
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20,

21.

d. any acquisition of an interest in MSC by Dassault Systemes or any Dassauit
affiliated person.

All documents relating to financial or cconomic methodologies, formulae, or performance
models or criteria used by the company or any person for valuing or detenmining the
purchase prices for any actual, attempted, or potential acquisitions, divestitures, joint
ventures, alliances, or mergers of any kind involving the licensing or sale of arry relevant
product or service.

All license agreements for any inteflectual property, including palents, copyrights,
trademarks, or trade secrets, owned by any person other than the company and ncluded in
or furnished with any Nastran product or service, including all documents modifying,
amending, or interpreting such agreements, all documents relating to payment of any
licensing fees, and all documenits relatig to the company’s plans, actions, or efforis to
enforce such agreements against any person.

All documents relating to any govemmental, customer, contractual, industry, network, or
collaborator requirements, preferences, custom, or practices requiring, recommending, .
suggesting, dictating, or promoting the use of any particular relevant produect, including

Mastran.

Documents sufficient to show and all computerized data containing each transaction for
the licensing or sale of any Nastran product or service for the penod January 1, 1995, to
the present, including:

a the date of transaction,

b. the amourit of the transaction,

c. the quantity,

d. the type and duration of the contract or license,
€. a description of each product or service licensed or seld (including product
number or code).
f. the contract number,
E. the location, includimng phymcal address and serial number of the computer where

the software is located or service rendered,

h. the SIC cede, trade or industry category, and business group of the customer, and

17-



L the price paid for each iter;t, mcluding the beginning price, discount, net price,
quantity, and units of usage, and as may be applicable.

23.  For each relevant product or service offered for sale or licensing, all seliing aids and
promotional materials and all manuals, including instructional and installation mannals.

Dated: November 21, 2001

ig

Respectfully submitted,

K A Mills

Counsel Supporting the Complaint
Burean of Competition

Federal Trade Commission
Washington, D.C. 20580

(202) 326-2052

Facsimile (202} 326-3496



YERIFICATION

I personally supervised the preparation and assembly of this response in accordance with
the Defimtions and nstructions sct forth in Complaint Counsel’s First Reguest for Production of
Decuments and Things Issued to Respondent MSC.Software Comporation in Dacket No. 9299,
All copies submmited 10 hien of originals are true, correct and complete copies of the original
documents. This response is complete anrd correct to the best of my knowledge and belief,

Sipned:

Wame:

Title:

Date:

Subscnibed and swom to before me this day of

MNotary Public

My Commission cxpircs



CERTIFICATE OF SERVICE

This is to certify that on November 21, 2001, 1 caused a ¢opy of the attached Complaint
Counsel’s First Request for Production of Documents and Things Isseed to MSC.Sofiware

Corporation to be served upon the following person by facsimile fransmission and by hand-

delivery:

Marimichael O. Skubei, Esquire
KIRKLAND & ELLIS

655 Fiflleenth Street, N.W.
Washington, D.C. 20005

{202} 879-5034

Fax {202) 879-5200

Counsel for MSC.Softwarc Corporation

Y, Ol

Karen A. Mills

Counsel Supporting the Complaint
Burean of Competition

Federal Trade Commission
Washington, D.C. 20580

(202} 326-2052

Facsimale (202) 326-34%6
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UNITER STATES OF AMERICA,

FEDERAL TRADE COMMISSION
WASHINGTON, B.C_ 20580

December 26, 2001

Via Facsimile Transmission
{202y 879-52 (4}

Marimichael Q. Skubel, Fsq.
Kirkiand & Ellis

655 Fifteenth Street, N.W.
Washington, DC 20005

Re: MSC.Software Corporation
FTC Docket Ne. 9259

Dear Ms. Skubel:

We received your December 21, 2001, letter proposing modification of Complaint Counsel’s
First Request for Production of Documents and Things, and the supporting information you sent.
Based upon this information, and our previous meeting and telephone conferences, Complaint
Coungel agree to modify Complaint Counsel’s First Request for Production of Documents and

Things as follows:

L Specification 9 15 modified at the beginning to read:

All documents relating to any person’s plans relating (2) to any relevant product or
service, and (b) to any product or service compatible with any relevant product or scrvice
{wherz those plans affected o7 may affect cotpatibility with any relevant preduct, ability
to interface with any relevant product, cost or difficulty of switching among products,

" ease of entry into the market for any relevant product or service, customer utikization of
any relevant product, or the demand for any relevant product), including business plans . .

2, Specification 15 is modified to read:

All documents relating to any change and modification te any MSC software product,
proposed, implemented, or considered by MSC, that affected or could affect the
compatibility of amy MSC product to work or interface with any relevant product, ar with
any customer’s pre- or post-processor, itipul ur cutpul file formats, customers” ability to
switch among Nastran products, or the cost, time required, ease, or difficulty of switching
from any Nastran Product snpplied by MSC to any other product.



Marimichael O. Skubcl, Esq. Page 2 of 2

December 26, 2001

3. Responsive documents will be produced from MSC eustomer contract files for all years
since Japuary 1, 1995, for those Nastran customers who spent more than $25,000 in the aggregate
on MSC products in any given year since January 1, 19935, provided, however, that responsive
documents must be produced from customer contract files for atl customers identified on
Complaint Counsel’s December 17, 200, preliminary witness fist, and for OAQ Corporation ard
Hughes Space and Comrmmications Company. This modification applies only to MSC customer
contract files, and does not apply to UAL and CSAR customer coniract files.

Complaint Counsel see no basis in the information you have provided for further modification of
the Complaint Counsel’s First Request for Production of Documneats and Things.

Laooleils (i)

Complaint Counsel
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_ UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Docket No. 9290

i L

a corporation.

RESPONDENT MSCSOFTWARE CORPORATION'S

RESPONSES AND OBJECTIONS TO COMPLAINT COUNSEL'S
FIRST D F MENTS AND THINGS

Pursuant to Rule 3.37 of the Federal Trade Commission’s Rules of Practice, 16 C.F R.. § 3.37,
Respondent MSC. Software Corporation (“MSC”) hereby provides its Responses and Objections to
. Complaint Counsel’s First Request for the Production of Documents and Things.

GENERAL OBJECTIONS

The following general objections ¢ Complaint Counsel’s specifications are herchy

incorporaied into each of MSC's responses to each of Complaint Counsel’s speciications for the

production of documents and things as though fully set forth tharein:

A Objection to Identified Time Period Covered by Specifications. MSC objects

to the time period Complaint Counsel have identifted ~ January 1, 1995 - for all their speciﬁcatic:-ns..
Such a backward-looking inguiry is fundamentalty at odds with the ultimate issue in this case — what
has been the competitive effact of MSC's consummated acquisitions of Universal Analytics, Inc.
("UAI™) and Computerized Structural! Analysis and Research Corporation ("CSAR"). MSC has
already searched its files, pursuant to Complaint Counsel’s prior CIDs for information back to

January 1, 1997. No possible justification can be given for seeking discovery - now - back to



Jannary |, 1993 as to anything, let alone the blunderbuss dernands for the produciion of documents
Complaint Counsel has made. See, e g., Specification No. 16 (relating to all contracts, sales call
reports, currespmnden.cef and invoices, etc. for all ales by MSC forany products). This is particularly
true simoe MSC uperates in a dymamic, ;F:fgﬁ-recjr industry subject t0 sudden and significant
Schumpetterian competition. Given thal the FTC Commissioners found sufficient "reason to
believe" on Qctober 9, 2001, that MSC's acquisition of UALn June, 1999, and CSAR in November,
1999, to merit this administrative preceeding, MSC's producticn obligations should be limited to
searcfling for responsive documents since November 17, 2000 (the date MSC certified its

compliance with the FTC's subpoena and CID), absent specific good cause shown for other

discovery.

B. Objection to Applying the Geographic Scope of the Search to the Waorld.

MSC objects to Complmnt Counsel’s instruction extending the geographic scope of the search for

responsive documents and things to the world. MSC has admitted that the relevant geographic
market is the world, Howcever, to the extent that MSC intends to offer documents from foreign

offices, M5C will search those offices. There is and there can be no showing of need for discovery

from all of MSC’s forty-five offices around the world.

C.  Objection to Requests for Protected Information. MSC ohjects to Complaint

Counsel’s specifications to the extent that they call for the production of documents which are

subject t¢ the attorney-client privilege, are protected by attomey wotk product immunity, or any

other evidentiary privilege or immunity.

D. Objection to Burdensomeness. MSC objects to Complaint Counsel’s

specifications to the extent that they are overly broad; unduly burdensome; unreasonably cumulative

2



or duplicative; seek informmation obtainable from seme other source that is more conventent. jess
burdensome, or less expensive; seek informaticn for wﬁich the burden and expense of production
outweigh the bepefnt of having the information; and call for the production of docaments and things
not reasonably caleulated to lead to the discovery of admissible evidence. MSC has already
produced 1wenty-two baxes of documenis during the course of Ihé FTC*s non-public investigation
of MSC*s 1999 acquisitions of CSAR and UAIL MSC objecis to producing furlhérdu::uments inthis
case before the FTC has complied with its obligation to provide documents as part of its mandatory

Initial Disclosures under Commission Rule of Practice 3.31, 16 C.F.R. § 3.31.

E. Obijection to Pefinitigy gf “The Company™ and “MSC." MSC objecis 10
Cormnplaint Counsel’s definition of “the company™ and “MSC” to the extent it atterapts to impose
pon MSC an obligation to respond 1o these specifications on behalf of affiliates, joint ventures,
directors, officers, employees, consultants, agents and.reprcsentatives of the foregoing to the extent
that MSC does not exercise control over such persoms.

F. Objection to Definition of *Nastran.™ MSC objects to these specifications 1o

the extent that Complaint Counsel’s definition of “Nastran™ calls upon M3C to produce documents

and things unrclated to FEA solvers.

G. Objectionto Preduce Docurnents and Things Unrelated to the Aerospace and

Autometive Jndustries and the Service Industries which Support Them. MSC objects to these

specifications to the extent that they call upon MSC to produce documents and things unrelaled to
customers in the acrospace and automotive industries and the service industries which support them,

H. Objection to Imposition of Requrements Bevond Those Contajned jn the

Comimnission's Rules. MSC objects to these specifications te the extent that they impose obligations
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greater than those imposed by the Commussion®s Rules of Practice,

Marmetic Media. MSC objects to Complaint Counsel’s Instruction No. 3 regarding the formatting
of magnetic media to the extent that it imposes obligations upen MSC beyond those required by

Commission Rule of Practice 3.37, 16 C.F.R. § 3.57.

ion to Complaint Co I's Instruction No. & Regardine Format of Data

Obj

Responsive to Specification No. 22. MSC objects 10 Complaint Counsel’s Instruction No. 6

regarding the formatting of data responsive to Specification No. 22 to the extent that it imposes

obligations npon MSC beyond those required by Commission Rule of Practice 3.37, 16 CFR. §

3.37,

K. Objection to Instructions Nes. 7 -10. M3C objects to Complaint Counsel’s

Instructions Nos. 7 - 10 to the extent that they call upon MSC to produce documents in 2 manner

other than the way in which they were kept in the normal course of business and, therefore, seek to

impose obligations upon MSC greater than those imposed by Commission Rule of Practice 3. 37,

16 C.ER.§3.37.

L. Objection_to Instruction No. 12, MSC objects to Complaint Counsei’s

Instruction No. 12 to the extent that it calls for MSC to produce copies of documents that are
identical o those previously produced except for the fact that they are located in different files than
those from which they were originatly produced. Producing identical copies of previously-produced

documents 15 unreasonably duplicative, comulative, and burdensome.

M. Objectiop 1o Tnstruetion No. 13, MSC objects 10 Complaint Counsel's

Instruction No. 13 1o the extent that it requires information to be contained within a privilege log

-



beyond that which s necessary to establish the grounds for an assertion of privilege or imimunity
with respect to that document. Specifically, MSC objects to Instruction Nos. 13z, {3h. and to the
instruction that MSC- identify the employer, firm, and title of each recipient, author, or addressee.
MSC further objects to searching the files or logging any privileged documents from the files of
outside counsel in this matter, MSC also further objects o logging any documents created afier the

date on which the FTC issued its Complaint in this matter.

N. MSC Responses Not an Admigsion of Complaint Counsel's Aceuracy, MSC's

production of any document or thing in response o these specificationis is not an admission of the
accuracy or completeness ofany of Complaint Counsel’s definitions. In addition, MSC's production
of any document or thing in response to these specifications is net aa admission regarding the
admisszibility, relevancy, responsiveness, or discoverability of such documents or things.

0. MSC’s Agreement 10 Produce “Nop-Pavileged”™ Rusmﬁsive Docuiments is

an Apreement to Conduct a Reasonable Search. MSC’s response ta any specification that it intends

1o produce non-privileged responsive documents means that MSC agrees to conduct a reasonable

search of its files for such documents and Lo produce such documents withoul waiving any of s

general or specific objections or applicable privileges and immunities.

P. Reservatjon of Right to Further Object. MS(C's enumeration of particular

objections in response to Complaint Counsel’s specifications is not, and should not be construed to

be, a waiver of objections not so specified.

Q. Reservation of Right to Suppiement. MSC reserves the right to supplement

its responses to the specifications pursoant to Commission Rule of Practice 3.31, 16 C.F.R_§ 3.31.



MSC'S RESPONSES AND OBJECTIONS TO

COMPLAINT COUNSEL’S SPECIFICATIONS

One copy of each organization chart and personnel ditectory in effect since
January 1, $9935, for the company as a whole, and for each of the company”s
facilities or divisions invelved in any activity relating to any relevant product

07 SErvice.

RESPONSE: Subject to and without waiving its General and Specific Objections. MSC will

produce non-privileged documents and things responsive to this Specification to the extent that such

documents and things have not already been produced.

2.

Documents sufficient to show all document retention and destruction
systems, policies, procedures, capzbilities, and persannet of the company:

.

the persons responsible for managing such systems, pﬂhmes
procedures, or capabilities;

anyv special pelicies or procedures put into place by MSC as a resuil
of the Federal Trade Comunission’s investigation of the cumpany 1
acquisitions of UA[ and CSAR;

all electronic data and document management information systems of
the company;

all network-accessible documents, information and financial data
SYSIEMS;

all backup procedures; and

the process and cost of recovery of backup files including documents
sufficient to show:

(1) the cost of recovery of backup files generally,
{ii)  the cost of recovery of backup files comtaining documents
responsive to the Federal Trade Commission’s June 28, 2000,

Subpoena Duces Tecum to MSC.Seftware, and

(iti)  the cost of recovery of backup files containing documents
responsive Lo this document request.
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RESPONSE: MSC objects to subpart “£.(i11)” as unduly burdensome becausc it imposes obligations
upon MSC greater than those imposed by the Commission™s Rules of Practice to the extent that the
specification calls upon MSC to create information regarding “the cost of recovery of backup files
containing documents responsive to this document request” which does not exist. Subject to and
without waiving its General and Specific Objections, MSC will produce non-privileged decuments
responsive to this Specification to the extent they héxfe not aiready been produced.

3. Al budget and financial statements, including financial projections, income
statements, balance sheets, general ledpers. capital investment plans,
operating reports, budget and operanng results for individual business groups
and product lines, and board or management financial perfonmance
summaries, presentations or other management reporting packages, together
with all documents relied npon o compile such documents, including
documenis sufficient to show and ail computerized data containing detatied
income statement and balance sheet line itemns; and all documents analyzing,
interpreting, or otherwise discussing the information, figures. or trends found
or identified in such budget or finaneial statements.

RESPONSE: MSC objects that the specification Is overbroad, unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence to the extent that it cails for
the production of decurnents and things unrelated 1o FEA solvers. Subject to and without waiving

its General and Specific Objections, MSC will produce non-privileged documents znd things

responsive to this Specification to the extent that the specified documents and things pertain to FEA

solvers and have not already been produced.

4, All  stock  analysts® or  other  investment community  analyses,
recommendations, or research reports relating to the company, to any relevant
product or service, or to computer aided coginecring produets and services
in general, including all Daratech tables. analyses, and research reports.

7.



RESPONSE: Subject 10 and without waiving its General and Specific Objections. MSC wili
produce non-privileged documents and things responsive to this Specification to the extent that have

not already been produced.
5, All decuments recording or relatmg to any communications between or

among the company and any indi vidual stock anatvst or other person engaged

[sic} associated with the investment community, including correspondance.

press releases, notes, agendas, scripts, transeripts and recordings.
RESPONSE: MSC objects that the specification is overbroad, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence to the extent that it secks
documents and things unrelated to any 1ssue in this case. Subject 1o and without waiving its General
and Specific Objections, MSC wili produce non-privileged documents and things responsive to this
Specification to the cxtent that they pertain to FEA solvers and the specified documents and things
relate to other specifications of this document request and to the extent that they have not already
heen-pmduccd.

6. All documents relating to any meeting of or decision making by (he board of
directors or of any board, executive, or management commitiee, including:

a all announcements of, agendas [or, and minutes of any meeting;

b. all memoranda, reports, prescntations, or othcr decumenis distmibuied
to or presented to such board or committees, including all documents
relied upon to prepare the memorandum, report, of presentation; and

c. all documents relating to the deliberations and decision making afthe
beard or committee, inciuding notes taken by any persons
participating in any such meeting or decision making.

RESPONSE: MSC objccts that the specification 15 overbroad, unduly burdensome and not
reasonably calculated to lead to the discovery of admssible evidence to the extent that 1t seeks

docuinents and things inrelated 1o any issue in this case. Subject w and without waiving its General
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and Specific Qlyections, MSC will produce non-privileged documents and things responsive to this

Specification to the extent that they pertain to FEA solversand are responsive to other specifications

of this document request and bave not already been produccd.

1.

Al documents relating to M3C’s acquisitions of UAI or CSAR and the post-
acquisition integration of UAI er CSAR into MSC. including:

a.

all pre-acquisition communications between the parties relating to the
transaction or its effects, including any plans, proposals, agreements,
contracts, executive and employee agreements, distribution
agreements, covenants nof 10 compete, licenses, patents, copyrights,
trade secrets, and trademarks;

all documents relating to changes and plans for changes in MSC's,
UAI’s, or CSAR’s operations, structure, policies, pricing, strategies,
corporate gaals, financing, business, officers, employees, product
lines, product featurzs, development, or enhancermnents, any other area
of corporate acnivity as a result of either acquisition, including
whether to honor existing UAT or CSAR contracts;

all documents relating to former UAI and CSAR customers’
cantintred use of UAI Nastran, CSAR Nasiran, Asiros, Gensa and (o
swiiching to or substitution of other products after the discontinusation
of such UAT and CSAR products, including all contracts and pricing
documents for such products;

all documents relating to changes or threatened changes in usage of
Nastran for any customer or potenfial customer or changes in the
company 's revenue attributable to Nastran following the acquisitions;

all documents relating to the reasons for each acquisition;

all board and management committee documents refating to UAl and
CSAR or to the proposed acquisitions or their effects, including
memoranda, reports. correspondence, minutes, notes, presentations
and agendas, as well as all documents used (o prepare such
memoranda, comespondence, minutes, notes, presentations, and
agendas, Excel worksheets, and communications from regional
executives or other sales representatives;



g. all documents relating to any person’s valuation of UAI and of

CSAR:

h. all documents relating to all statermnents or actions by any person in
support of, in opposttion to, or otherwise expressing opinions about

either acquisition or its effects;

1 all documents relating to MSC’s accounting or tax treatment of each
acquisition, inchuding any writeoff of goodwill from each acquisition:

all documents relating to any efficiencies, cost savings, economies,

i
syncrgies, or consumer or other benefits from each acquisition and
whether such efficiencies, cost savings, economies, synergies, or
other benefits could be achieved without acquiring UAT or CSAR;
K. documents sufficient to show the name, address, and job

responsibilities of all persons empicyed by or acting as & consultant
or agent 1o either UAT or CSAR at any time since Janvary 1, 1998,
and whether MSC hired or retained the person as an empioyee,
consultant, or agent for any period since making each acquisition; all
employment or consulting contracts with each such person; and all
documents relating to salaries, compensation, bonuses, stock options,
or other fimaneial incentives paid or provided to the person by any

person; and

1. all docurments relating to each job, program, or project assigned or
given by MSC to each former UAI or CSAR employee, consuliant,
or agent employed or retained by MSC, including documents
sufficient to show (i) the contribution and performance of each such
person Lo the jub, progoam, or project, (11) the goal or vhjective of the
job, program, or project, (iii} the dates the job, program, or project
began and concluded, (iv) the personnel requirements for the job,
program, of project, (v) the name, address, and job responsibilities of
other persons working on job, program, or project, (vi) the job's,
program’s, or project’s budget, incloding personnel costs, and (vi}
the recruiting efforts undertaken to staff the program or pmject.

BESPONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged docuiments and things responsive w this Specification 1o the extent that the

specified documents and things have not already been preduced.
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All documents relating to the competitive significance, actual or projected
financiai status or condition, and long term viability of UAI or CSAR prior
te their acquisitions by MSC, including UAI's or CSAR's intentions or
attempts to sell UAT or CSAR, UAI's or CSAR s pians to exit the market or
to cease supplying any relevant product or service, and abiliy Lo engage in
the continuing sales, licensing, marketing, development, programming. and
customer support of any relevant product or service.

RESPONSE: Subject to and without waiving its General and Specific Objections. MSC will

produce non-privileged documenis and things responsive to this Specification to the extent that the

specified documents and things have not aiready been produced.

Q.

All documients relating to any person’s plans relating to any relevant product
OF service or 10 any product or service compatible with any relevant product
of service, including business plans; short term and long range strategic plang
and objectives; joint venture, partnering, stratzgic alliance, and acquisition
strategies and plans; hudgets, financial statements, and financial projections;
personitel recruitment or reassigmment plans; ptans for new products or
product enhancements, features, mnodules, applications, or services; research
or development plans; strategies for product iitegration; distribution plans
and agreements; sales or marketing plans; plans regarding shifting from
product pricing that includes service to pricing products and services
separately or shifting from comrnodity pricing of any relevant product toward
greater revenue realization from any refevant service whercby customers pay
directly for such services, plans and strategies for use of unlimited usage
agreements and paid-up licenses; cusiomer support services and customer-
funded development plans; analyses of custeiner satisfaction; and plans for
participation in or adoption of the AP20% exchange format standard.

RESPONSE: MSC objects to this specification as everbroad, vnduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence to the extent that 1t calls for

documents “relating to any person’s plans relating to any relevant product or service or to any

product or service compatible with any relevant product or service.” The use of the 1emm

“compatible™ extends the specification to include decuments regarding competition in arcas not

relevant 1o any issue in this case. Subject to and withoutwaiving its General and Specific Objections,

li-



MSC will produce non-privileged documents and things responsive to this Specification 1o the extent

that they pertain to FEA solvers and the specified docwments and things have not already been

produced.

10.

All documents relating in {sic] any person’s prices, pricing decisions, pricing
proposals, ticensing fees, or cost of services relating 1o any relevant product
or service generally or with respect to any particular custowmer or groups of
customers, including standard and non-standard price lists, discount
schedules and practices, pricing formulae for CMV, GLLV, and BLV [aciors,
campus and teken pricing systems, pricing commitments, pricing for featres,
modules, and enhancements, pricing plans, pricing policies, pricing forecasts,
pricing strategies, pricing analyses, cost analyses, supply and demand
analyses, analyses regarding shifting from product pricing that includes
service to pricing products and services scparately or shifting from
commadity pricing of any relevant product toward greater revenue realization
from any relevant service whereby customers pay directly for such services,
pricing negotations, pricing for unlimited usage contracts, paid-up licence
pricing, guidance (v marketing or sales personnel regarding prices,
presentations to customers relating to prices, pricing for development
contracts, on-site and off-site service conwracts, price for web sales and
licensing, and al! documents considered by or. emanating from persen,
commitlee, or proup making a pricing decision, recommendation, or
proposal, including pricing packaging group and global pricing package
committee.

RESPONSE: MSC obicets to this specification as overbroad, unduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence to the extent that it calls for

documents “relating in [sic]) any person’s prices, pricing decisions, pricing proposals, licensing fees,

or cost of services relating to any relevant product or service generally or with respect to any

particular customer or groups of customers,” to the extent that the request calls for documents

unrelated to FEA solvers. Subject to and without waiving its General arid Specific Objections, MSC

will produce non-privileged documents and things responsive to this Specification to the extent that

the specified docoments and things pertam to FEA solvers and have not alrcady been produced.
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11.  All documents relating to competition in the design, developmen:,
enhancement, research, manufacturing. distribution, licensing. markeling,
sale, support or service of any relevant preduct or service. including all

documents relating Lo:

a. the market share or compeatitive postiion of the company or any of its
competitors;

b. the relative strengths or weaknesses of any person producing or
selling any produoct or service competing with any relevant produoct or

service;

c. the relative strengths and weaknesses and differences in capabiiities,
fratures, enhancemenis, and modules between or among any relevant
products or services;

d. any actual or potential conditions affecting the supply, demand, entry,
cost, price, quality. features, enhancements, modules, or applications
relating to any relevant product or service:

e. efforts to win customers or sales from other companies, or the loss of
custormers of revenue: due to competition or sales by other
COMPpAni<s; :

f. the effects of competition from any supplier of any relevant products

or services, including MSC, UAI and CSAR, on sales, pricing,
revenues, customers, development, features, enhancements, modules,

or applications;

o, customers’ use of in-house codes, raditicnal methods of product
testing, or protatyping; and

h. lock-in effects or switching costs, including the use of unlimited
usage agreements and paid-up licenses.

RESPFONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged documents and things responsive to this Specification to the extent that

theythings have not already been produced.
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12 All documents relating to switching, including shifts in wtilization, between
or among any relevanl produect or service and any ether product or service,
mcluding the relative ease or difficuity of switching: the estimated, projecied
or actual costs incurred by users to switch: the time required to switch: the
degree of switching possible; the effect on a user’s price from switching or
shifting ubilization or threatening 1o switch or shift or the availability of the
opporiunily to swilch or shift; the cost of switching attributable to fost
productivity while gaintng proficiency in the new product or service or from
use of a less than optimum product or service; the cost of and time requirsd
for training; the cost of and time required for translaiing or converting
existing files, models, routines, commands, DMAP alters, or other legacy
materials to the new product or service; the effect of switching on customer
of collaborator refationships; the effect of unlimited usage contracts or paid
up licenses on switching; the possible loss or cost of complementary software
used with the product or service; the use, availability, and the avaitability and
effect of translators and AP209 exchange format standards; and
governmental, customer, contractval, or industrty or collaborator
requirements, preferences, or practices requiring use of or production of
analyses or results in any particular software format.

RESPONSE: Subject o and without waiving its General and Specitic Obiections, MSC will
produce non-privileged documents and things responsive (o this Specification to the extent that the

specified documents and things have not already been produced.

13.  All documents relating to actual, attempted, or potentiz! entry inte the market
for any relevant product or service, including all documents refating to:

. the fimelincss, conditions, costs, attractiveness, likelihood, or
competitive significance of any such eniry;

b. the effects of unlimited usage contracts, paid up licenses, or any
existing contracis by existing firrns vpon such entry;

<. the requirements for such entry including research and development,
planning and design, production requirements, distrbution systems,
service requirements, patents, licenses, trademarks, sales and
marketing activilies, securing a suflicient customer base to achieve
minimum viable scale, personnel and staffing, and any necessary
governmental and customer approvals, and the time necessary o meet

each such requirement,
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d. the eftects ol vpen or ciosed soltware architecture and applications
programring interfaces and the availability of translators. AP29
exchange format standards, trademarks, copyrights. patents, or other

techniology npon such entry:
g, the total costs required for such entry, incloding:

(i} the amount of such costs that would be rccoverable if the
entrant were unstecessful or elected 1o exit the licensing or
sale of the product or service; and

{ii} the methods and amount of time necessary to recover such
costs; and the total non-recoverable costs emtailed n

satisfying the requirements for entry: and
1. the minimum viable scale, the minimwn and eptimum number of
products or services, requirements for molti-product, or vertically
wnteprated operations, or other factors required to attain any available

cost savings or other efficiencies necessary to compete successfully
in the licensing or sale of such relevant products or services.

RESPONSE: Subject to and without walving its General and Specific Objections, MSC will

praduce non-privileged documents and things responsive to this Specification (o the extent that the

specified documents and things have not already been produced.
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14.

All documents relating to the development or acquisition. including ficensing.
of any feamres, enhancements, modules, or applications for any Nastran
preduct since January 1, 1993, including any such development or acquisition
consider=d but poi undertaken denng that penod. including:

a.

documents sufficient to show the feature, enhancement. module. o
application, the price or charge 1o the customer for each such feanmre,
enhancement, module, or application, the date each such feature,
enhancement, module, or applicaticn was added, and the functionand
benefits of such fedture, enhancement, modnie, or application;

for all fealures, enhancements, modules, and appiications developed
in-house or considerad for in-house development, all documents
relating to the m-house development, devclopment plans and
strategies, time lines for development, budget and projecied revenue
for the development, personnel requirements, and the identity of
customers likely to license the developed preduct; and any analyses
whether to develop in-house or to acquire or license such featnre,
enhancement, module, or application;

for all featres, enhancements, modules, and applications co-
developed with 2 customer or considered for such co-development,
all documents relating to the development, development plans and
strategies, the co-developer eustomer’s idenrity, time lings for
development, budget and projected revenue for the development,
personnel requirements, and the identify of ather customers likely w0

license the developed product;

for ali features, enhanccments, moduoles, and applications co-
developed with another supplier of FEA software or considered for
such co-development, all documents relating o the development,
development plans and strategies, the co-developer supplier's
identity, time lines for development, budget and projected revenue for
the development, personnel requirements. and the identify of
customers likely 1o license the developed product; and

for all features, enhancements, medules, and applications acgnired,
inchiding licensing, by the cotnpany ot considered for acquisition, all
documents relating to the acquisition or hicensing of such feature,
enhancement, module, ar application, the projected revenue for the
feature, enhancemeni, module, and application, the identity of
custemers likely to license the developed product, and any analyses
whether to develop in-house or to acyuirg or license such feature,
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enhancement, module, or application,

RESPONSE: MSC objects that the specification is overbroad., unduly burdensome, and not
reasonably calculated te lead te the discovery of admissible evidence to the extent that it calls for

the production of documents and things unrelated 1o FEA solvers. Subject to and without waving

its General and Specific Objections, MSC will produce non-privileged docwments and things

responsive ta this Specification to the extent that the specified documents and things pertain to FEA

solvers and have not already been produced.

15.  All documents relating to any change and modification to any MSC software
product, proposed, implemented, or considered by MSC, that affected or
could affect the compatibility of any M5C product to work or interface with
any other software products, including any customer’s pre- and post-
processors or ingut or output file formats or models, the customer’s ability to

switch among Nastran products, or the cost, time reguired, ease, or difficulty
of switching from any Nastran product supplied by MSC 10 any other

product.
RESFONSE: MSC objects to this specification because if is overbroad, unduly burdensome, and
nct regsontably calculated to kead to the discovery of admissible evidence to the extent that it secks
“[a}ll documents relating to any change and modification to any MSC software product, proposed,
implemented, or considered by M3C, that affected or could affect the compatibility of any MSC
product lo work or interface with any other sofiware producis.” Th;: use of the terms “compatibility™
and “interface™ extend this specification to cover products other than FEA solvers. Subject to and
without waiving its General and Specific Dbjocﬁnns, MSC will produce nen-privileged docwments
and things responsive to this Specification {0 the extent that they pertain to FEA solvers and the

specified documents and things have not aiready been produced.
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14.  All documents relating to the licensing or sale of any relevant product or
service to all customers, including customer-finded development,

including

all contracts, license agreements, offers, bids, bid solicitations, or
proposals for contracis and {icensing agreements and all documents
interpreting, modifying, or amending such contracts. license
agreements, offers, bids, or proposals;

strategic, sales, and marketing plans for licensing and serving the
customer, including saics call reports and sales presentations and

pitches;

price lists, negotiation correspondence, price escalation calculations,
documentsrelied upon to formulate or caleulate prices, projections of
prices offered by other suppliers of relevant products or services;

field and headquarters sales and contract files;
reports of prier or existing usage; and

mvoices for products and services; and record of payment for
products or services.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileped documents and things responsive to this Specification to the extent that the

specified documents and things have not afready been j:nmduced.

17.  All documents relating to personnel and staffing for the development and
technical support of any relevant product and service, including:

.

all practices, policies, plans, agreements, and proposals relating to
hiring amw} retention of employees, incleding recruiting ¢ f{Torts,
employment incentives and bonuses, wage, salary, bonus, and stock
option offers and agreements, incentives and restoctionson employee
mobility, covenants not to compete, joby advertisements, and 1he use

of recrting firms;

all documents relating to the use of off-shore developers and the use

- of contractors and consultants: and
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C. all documents relating to the personnel and staffing needs for any
general or specific job, program. or project. including customer-
funded development projects.

RESPONSE: Subject to and without waiving 1ts (General and Specific Objectiens, M3C will
produce non-privileged documents and things responsive to this Speeification to the extent that the

specified documents and things have not already been produced.

18.  All documents relating to any plans of, interest in, or efforts undertaken by
the company or any other person for any acquisition, divestiture, joint
ventre, alliance, or merger of any kind involving the licensing or sale of any
relevant product or service, including: '

a any acquisition, joint ventture, afliance, or merger of any kind with
UAI or CSAR by any persen;

b. the divestiture or sale by MSC of any fermer UAI or CSAR assets,
intellectuzl property, employees, contracts, customer relations, ot
JAT's or CSAR's former businesses as going concermns,

€. anny strategic business relationship between MSC and Drassauit

Systemes or any Dassault affiliated person or between MSC and IBM
or any IBM affiiated person; and

d. any acquisilion of an interest in MSC by Dassault Systemes or any
Draszault affiliated person.

RESPONSE:. Sehject to and without waiving its Genoeral and Specific Objections, MSC will
produce non-privileged documents and things responsive to this Specification to the extent that the

specified documents and things have not already been produced.
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All documents relating te financial or economic methodologies. formulaz. or

19
performance models or criteria used by the company or any person for
vaining or determining the purchase prices for any actual, attempted. or
- potental acquisitons, divestitures, joint ventures, alliances. or mergers of any
kind involving the licensing or sale of any relevant praduct or service.
RESTMONSE: Subject to and withom waiving its General and Specific Objections. MSC will

produce non-privileged documents and things responsive to this Specification to the extent that the

specifted documents and things have not already been produced.

20,

All license agreements for any intellectval property, including patents,
copyrights, traderrarks, ur trade secrets, ewned by any person other than the
company and included in or furnished with any Nastran product or service,
meluding ali documents modifying, amending, or interpreting such
agreements, all docurnents relating to payment of any licensing fees, and all
documents relating to the company’s plans, actions, ot efforts to enforce such

AZreEments against any person.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

_produce non-privileged decuments and things responsive to this Specification to the extent that they

have pot been previcusly produced.

All documents relating to any governmental, customer, contractual, industry,

21
network, or collaborator requirements, preferences, custom, or practices
requiring, recominending, suggesting, dictating, or promoting the use of any
particular relevant product, including Nastran.
RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce nen-privileged documents and things responsive to this Specification to the extent that the

specified docwments and things and have not already been produced.
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22. Documents sufficicnt 1o show and all computerized data containing each
transaction for the licensing or sale of any WNastran product or service for the

period January ¥, 1993, to the present, mcludmg:
a. the date of transaction,

h. the amount of the transaction.

c. the guantity,

d. the type and duration of the contract ot license,

e. a description of each product or service licensed or sold (including
product number or code),

f the contract number,

g the location, including physical address and serial number, of the
computer where the software is located or service renderad,

h. the SIC code, trade or industry caregory, and busincss group of the
customer, and

1. ihe price paid for each item, including the beginning price, discount,
net price, guantity, and units of usage, and as may be applicable.

RESPOQNSE: Subject 1o and without waiving its General and Specific Ohjections, MSC will

produce non-privileged documents and things responsive to this Specification to the extent that have

not already been produced.

23.  For each relevant product or service offcred for sale or licensing. ali selling
aids and promotional matenals and all manuals, including instructional and

1nslallation manuals.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileped documents and things responsive to this Specification to the extent that they

have not already been produced.

_21-



Dated: December 3, 2001

Michael S. Becker (Rar No. 447432)
Bradford E. Biegen (Bar No. 433766)
Larissa Paule-Carres {Bar No. 467907)
KIRKLAND & ELLIS

655 15" Street, N.W.

Washington, [.C. 20043

(202} 879-5000 (tel.)

{202) 879-5200 (fax)

Connsel for Respondents,
MSC . Software Corporation
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This 15 to certify that on December 3, 2001, I caused a copy of the atiached Respondent
MSC.Software Corporation’s Responses and Objections to Complaint Counsel’s First Reguest
for Production of Documents and Things to be served upon the following persons by hand
delivery:

Richard B. Dagen, Esquire

P. Abbott McCartrey, Esquire
Federal Trade Comimission

600 Pennsylvania Avenue, N.W.
Washington, [ 26580
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UNTTED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF

)
)
: }
MSC.SOFTWARE CORPORATION, ] Docket Mo, 5299
)
a corporation. )
}

RESPONDENT MSC.SOFTWARE CORPORATION'S
MEMORANDUM IN OFPOSITION TO COMPLAINT
COUNSEL’S MOTION TO COMPEL COMPLIANCE
WITH COMPLAINT COUNSEL’S FIRST REQUEST
FOR THE PRODUCTION OF DOCLMENTS AND THINGS

Shomn of its thetoric, Complaint Counsel’s Motion slates nothing more than Complaint
Counscl’s belictf that Respondent MS{ Software Corporation (“MSC”} has no right o object to the
burdensomeness of Complaint Counsel’s ﬁventy-ﬂ'jrec immensely broad requests for the production
of documents, which demmand virtnally every document prodoced over (he Iast seven vears indozens
of MSC offices worldwide. Compiaint Counsel secks these decuments regardless of whother copics
of such documents have been in Cotnplaint Counsel's possesston for at least a year or whether such
dncuﬁmts are reasonably calculated to Izad to the discovery of admissibie evidence. Complaint
Counsel’s attempt to force M5C to produce untold tens of thousands of pages of documents from
around the world in {wenty davs is the very definition of burdensomeness.

Notwithsianding the burden of Complzint Counsel’s requests — and the fact that t:umplaint
Counsgel has delayed in producing ils own documents and failed to provide substantive responses to
MSC’s First Set of [aterrogatories — MSC has been working diligently with Complaint Counsel to

provide responses to Complaint Counsel’s document requests. This motion unnecessaniy involves



this Trilunal with a dispute that MSC has been attempting dihigently (o resolve. Therefore, for the
reasons set .fortl:l below, Complaint Counsel’s motion should be denied.
STATEMENT OF FACTS

Despite Complaint Counsel’s eighteen-month mvestigation of MSC's 1999 acquisitions of
two small, flailing firms, Universai Analytics, Inc, (“1JAT} and Computerized Structural and
Analysis Research Corpuraﬁ-{m {"CSAR"), Complaint Counsel served MSC with twenty-Lhree
separate requests for the production of documents and things, Complaint Counsel served its
essentially limitless requests at the close oi business on November 21, 2001 —the day before the lang
Thanksgiving holiday. Complaml Counsel makes much of the fact that it offered to “meet and
confer” regarding these requests via teicphone over the Thanksgiving holiday.! See Mills
Declaration at 4 2. It is unclear what purpose snch a2 meet and canfer would have served since
neither MSC nor its counsel would have had adequate 1ime to understand the scope of the documents
requested until such time as they had an opportunity to asscss the scope of what was being demanded
and the number of Gles and locations that would have to be searched. In light of the inability of
MSC’s counsel to consult with its client over the holiday so as to represent sufficiently MSC’s
interests in a meet and confer, MSC hmely served its objections and responses on December 3, 2001,

Three days later, counsel for MSC and Complaint Counsel met. Complaint Connsel initially

demanded that the meet and confer cover enfy Complaint Counsei’s Document Raquesté, but

' Although it takes issue with the fact that MSC did not offer te meet and confer with
Complaint Counsel regarding its document requests over the Thanksgiving holiday without
having first obtained input from its client, Complaint Counsel never offered to meel and confer
with MSC regarding its objections to MSC’s contention interrogatories. In fact, Complaint
Counsel was reinctent to discuss its objections during the combined mcet and confer held on
December 6, 20G1. Nor did Complaint Counsel offer to meet and confer regarding its objections

to MS{C’s document reguests.



Cemplaint Counsei reluctantly agreed to adcdress Complaint Counsel’s specious quections to MSC's
interrogatories as well. Durmg ihe course of the meeting, Complaint Coorsel seemed
indiscriminately anxious to have every MSC document and had trouble demonstrating the need for
the documents i! asked for, the desired scope of the requests (7.e., what Compiaint Counscl ectually
wanted), and urged MSC to use its “judgment” in defermining which documents to produce in
response fo Compiaint Counsel’s broad, l:'-urdensnme.requests {(Complaint Counsel’s urgency is
strange 1 light of its eighteen month pre-Complaint investigation and the fact that it supposedly
posscssed sufficient infonmation to prepare and file its Complaint).

Counsel for MSC attempted 10 explain the breadth of the material sought {and the burden
mmposed upon MSC) and endeavored to get Complaint Counsel o Ymit is requests in some
intelligible and fair way. Counsel for MSC also agreed to confer with MSC to asscss further the
impact of Complaint Counsel’s requests and identify areas were the requests might be narrowed.
Since then, MSC has attempted to meet Complaint Counsel’s demands and is continuously
endeavoring to praeduce documnents responsive to Complaint Counsel’s slightly narrowed requests.

The central fact — ignored by Complaint Connsel — is that HSC 1s working with Complaint
Counsel 1o produce responsive documents and remains committed to doing so. In fact, MSC, in the
nterest of expeditiously advancing discovery without waiving its objection as to burden, has begun
its search of offices throughout the wortld for responsive documents going back to 1995,

MSC’s efforts to resolve these issues stands in sharp contrast to Complaint Cﬂunée]’s
conduct in meeting its discovery obligations. For exampie, Complaint Counsel listed nearly forty
individuals on 1ls Preliminary Witness List who were nof listed on its Initial Disclosures, even

though the Rules srandate that Complaint Counsel disclose such individuals. Moreover, Complaing



Counsel delayed in providing these witnesses with copies of the Tribunal’s Protective Order untjl
December 17, 2001, thus delaying the provision to MSC o.f verhatim witness statements until
.Januﬂry 2 20027

Complaint Counscl! bas also refused o answer MSC s contention interrogatorics — served the
same day as Complaint Counsel’s Docurent Requests — in any detail, objecting, inter afia, that “i.t
is not Complaint Counsel’s job (o act as aftorneys or paralegals for Respondent.” Complaint
Counsel’s Objections and Responses to Respondent MSC.Software Corporation's First Set of
Interrogatories at 3 (“Complaint Gﬂlunsel’s Objections To Interrogatories”) {attached as Exhibit A).
Thus, even as it seeks aggressive, burdensome discovery, Complaint Counsel refuses to produce

information in its possession since before the Complaint was filed and refuses t¢ expiain the bases

for the allcgations contained m that Compiaint.

ARGUMENT
MSC’s objections to Complaint Counsel’s broad, duplicative, enmulative, and burdensome
discovery requests are proper. MSC properiy relied upon Commission Rule of Practice 3.31, 16
C.F.R. § 3.31, in objceting to the burdensomeness and duplicativencss of Complaint Counsel’s
request. MSC’s objections were made in response to the requests-as-served and were properly made.

A, MSC’s Objection to Producing Documents Befere Complaint Counsel Had
Even Met its Initial Disclosure Obligations was Appropriate.

¢ Complaint Counscl’s rcfusal to identify wiitncsses is nothing new. In conversations on ihe day
of the Tribunal’s scheduling conference, Complaint Counsel refused to state whether it would be
producing affidavits. Complant Counsel demurred, asserting privilege issues. Complaim
Counsel waited until Tanuary 2, 2002, to produce a single declaration and one draft deciaration.
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Complaint Counsel takes issue in its motion with MSC’s objection $o producing documents
before Complaint Counsel had evenr made its Initial Disclosures. This ebjection is appropnate,
espectally since MSC does not intend to withhold any documents based on this objection. The
objection malkes a critical point about the faimess with which Complaint Counsel has approacted
these proceedings. Even as Compiaint Counsel was demanding untold tens ol thousands of pages
of documents from MSC, 1t was delaying producing a single dectment that 1t gathered during the
course of its entire cighteen month investigation. Not oaly did Complaint Counszel drap its feet in
getting ot its Initial Disclosures, it waited untii it served its Preliminary Witness list on December
17, 2001, to identify nearly forty people with knowledge relevant Lo the case.

Complaint Counsel then waited unh! it served its Preliminary Witness List to provide those
persans identified with a copy of the Protective Order, entered on Movember 27, 2001, and amended
on December ¢, 2001, so that those individuals might object to producing their third party docusients
held by Complaint Counsel to MSC. Complaint Counsel controlled the timning of its discovery
production to deny MSC access to critical information, even as it served discovery requests larpely
dﬁpliﬂaiive of what it obtained during the Part 2 investigation. Thus, MSC’s objection is well
feunded and this Tribunal should taice note of the way that Complaint Counsel has evaded meeting
even the most fundamental discovery requirements, even as it brings a time-consuming and baseless

motioh such as this one.

B. MSC*s Objections to the Burdensomeness of Complaint Couuasel’s Document
Requests Are Proper.

MSC objected appropriately to the burdensomencss of Complaint Counsel’s requests.

Complamt Counscl contends in its motion that *Respendent did not objest to the return date



specified in the Docament Request™ Complaint Counsel’s Motion to Compel Compliance With
Complaint Counsel’s _Fi.rst Request for Predoctiont of Documenis and -Things at 4 ("Cemplaint
Counsel’s Motion™} {attached as Exhibit B). Yet, one of the factors which makes Complaint
Counsel’s requests so burdensome is the shortarnount of time under the Tribunai’s Scheduling Order
that MSC had to collect, review, copy and preduce the untold fens of thousands of pages of
docurnents from maore than forty offices throughout the world that might be responsive 1o Complaint
Counsel’s sweeping requests.

The magnitude of the burden Lies with Complaint Counsel’s inability to articulate a
specification which seeks information that is tailored to ebiain information that is likely to lead to
admissible evidence. Furthermore, the ime penod specified by Comiplaint Counsel o govern these
roquests i3 the last seven years. Thus, Complaint Counsel seeks virtually every document at MSC
praduced over the last seven years anywhere in the world, This 18 ot mere hyperhﬁ]e. ‘This problem
is compounded by Complaint Counsel's tefusal {o engage in good negotialions to nartow the scope
of their discoveryrequests. MSC remains committed to working with Complaint Counscl to resolve
thesc differences in a fair, mtelhgible, and equitable way (and remained so6, even as Complaint
Counsel was filing this moticen), including producing the large volume of documents responsive o
Complaint Counsel’s requests in a time period that is not unduly burdensome.

Complaint Counsel suggests that MS(C"s “delay of discovery may compromise Complaint
Counsel’s [abikity to complywith future Schedniing Order deadtines].” Complaint Counsel’s Motion
at 3 {(attached as Exhibit B). Complaint Counsel has only itself to blame. its refusal to negotiate the

document requests has hampered MSC’s ability to conduct its searches, which has lead te any such



delay, and it has forced an enomous yet unnecessary document review, which will necessarily take
time Lo complele,

C. MSC Properly Objected to Searching its Worldwide Offices

During the meet and eonfer, counsel for MSC explamed to Complaint Counsel that
documents responsive to Complaint éounsel’s requests which were located in foreign offices were
also maintained in MSC’s United States oilices. Therefore, there was no need to separalely search
foreign offices for copics of documents already produccd from U.S. offices. Morcover, insofar as
marny of these documents are in foreign languages — and MSC has no duty to translate them — it is
very doubtfiil that these documents would be of snfficient vale to justify the burden and cost of
producing them.

MSC has more than forty offices in Enrope, Asia, and South Amenca. Searching these
offices wouid be unduly burdensome, particularly since Complaint Counsel has not articulated any
need for the doenments. MSC has rnﬂ-st recently offered, however, to search all world offices,” and

as such, has mooted the necessity for this Court’s mtervention.*

n. MSC Properly Ohjected to Producing Identical Capies of Documents.

* Complaint Counse] complains that MSC’s offer would allow MSC to selectively search
offices and provide only what is favorable to MSC. See Complaint Counsel’s Motion at 8
(attached as Extibit B). While this is mer the case, and was never MSC’s intent, the charge comes
with particular ili grace from Complaint Counsel which has selectively identified people on its
Preliminary Witness List in a way to hide those who may have excuipatory evidence, asserting

the informant’s privilege, even as it refuses to produce a privilege log.

¢ MSC initially atternpted to negotiate in good faith lo search all world offices for dacuments
relating to competitors and competition and for contracts in excess of $25,000, as all ofirer
documents would have been maintained in MSC's United States headquarters. Complaint

Counsel flatly rejected this proposal. Recognizing Compiaint Counsel’s unwiilingness to
negotiate this issue, MSC has agreed to search all world offices for ali requested documents, in
an effort to aveid any further delay and to allow for preparation for a fast approaching trial date,

7



Complaint Counsel’s Iastruction No. 12 n:quir;; MSC to produce identical copies of
documents already produced during the Part 2 investigation, if such documents are found in seme _
other person’s files or to identify each individual in whom such files are found.? Contrary to
Complaint Counsei’s claim in jts motion, ailowing MSC to ideniify each individual in whose files
such duplicates can be found is no relief. The instruction essentially requires MSC to recanstroct
its previﬁus production and detcrinine where duplicate files exist. MSC properly objected to
producing such cumuiative matenals, absent some showing of need, Complaint Counsel did not
demonstrate that need to MSC and such demonstration can be found nowfere in Complaint
Covnsel’s motion,

During the investigatory phase, MSC prudﬁccd more than thirty-five boxes of materals o
Complaint Counsel. Many of these documents may exist in duplicate form thronghout the corapany,

" In particular, since foreign offices were not searched during the investigatory phase (Complaint
Cousnizel limited their inguiry to the United States), it is pessible that MSC would find such
duplicates throughout the world (as weil as in 11s Urnled States offices). Some of these decuments
could be quite sizeable. Complaint Counsel has not demonsirated any need 1o have such additional

copies or to know the identity of each indjvidual who has such a copy. Morcover, MSC has agreed

* Instruction No. 12 reguires:

If the mmpaﬁy has produced docurnents responsive to this request in the course of the pre-
complaint investigation of this matter, FTC File Wo. 001-0077, those docutnents need not
be produced again, xnless identical copies are found in more than one person's files. In
such & case, the company must produce or identify from each person’s files all identicat

copies of documents previously produced in the precomplaint investigation,
Complamt Counsel’s First Request For Production at 7(attached as Exhibit C) {emphasis added),
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— as Complaint Counsel notes in its motion -- 1o copy or identify duplicative source materials as
appropriate. It is unclear what Complaint Counsel wants this Tribunal to do about this issue now.®
E. MSC Properly Objected to Producing Privileged Materials
© Itis difficeltto imapine that Complaint Connsel seriously contests MSC’s right to object to
producing privileged documents. Although Complaint Counsei contends “Respondent’s objection
to producing privileged documents is groundless, as Instruction 13 recognizes Respondent’s right
to make povilege claims,” Complaint Counsel’s Molion at 5 {attached 2s Exhibit B), Complaint
Counsel’s instruction can not alter MSC’s right to assert appropriale privileges. Morzover, had MSC
not raised an objection to producing privileged materials, Cﬂmp]aint Counsel would zrgue that MSC
waived its privilege. See Complaint Counsel’s Motion at 9-10 {attached as Exhibit B) (arguing that
those objections not made by MSC in its responses are wajved).”
[“,nmplain[{]mjnsel’s argument about privilege comes with particularly disingenuous hecanse
Complaint Counsel has objected that it is ret roquired to produce a pniviless Ic:g, despite its
widespread assertion of various bread and unsupported proivileges in its responses to MSC’s

discovery requests. M3 remains prepared tc exchange pﬂvi'leg-: fogs with Complaint Counsel at

an appropriate time.

F. MSC Properly Objected to Producing Documents Related to Iudustries
Onher than Aeronautics and Autemotive

& 3 is worth noting that these objechions were made by MEC before the meet and confer.

? Complaint Counsel’s contention that objections net made in Tesponse to its document

- Tequests is inconsistent with its contention in it own responses to MS(C's document requests that
Complaint Counscl retains the right to raise new objections to MSC’s document requests. See
Complaint Counsel’s Objection And Respenses Te Respondent MSC.Software Corporation’s
First Set Of Requests For The Production Of Documents And Things (attached as Exhikit D).
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In jight of Complaint Counsel’s sweeping reguests which seck, émter alia, all contract
information on alt of MSC's products, MSC properly objected to producing documents for industry
segments other than those identified in the Complaint and in response to MSC’s interrogataries.
Clearly, the focus of Complaint Counsel’s activities has been vn the acronautics and automotive
industries and it has demonstrated no neced to po beyond that, nor has it done so in the present
motion. Again, after having conferred with Complaint Counsel and meeting with absolute

recalcitrance, MSC has agreed to search ail industries in an effort to move this production forward,

once again obviating this Court’s involvement.

L MSC Properly Objected to Creating New Diaia to Meet Complaint Connsel’s
Demands

MSC pmpﬁ.l‘]j." objected to creating new documents or dafa collections that do not already
exist to comply with Cemplaut Counsel’s rcquésts. Rule 3.37 15 quite clear that MSC is obligated
only to “make documents available as they are kept in the usuai r:r:rursa.nf business or shall organize
and label them to cormespond with the categories in the request.” 16 CE.R. § 3.37(2). MSC is not
required to create now data compilations or to translate cxisting dafa into new data formats as
demanded by Compiaint Counsel’s instructions and requests.

Complaint Counsel’s contention that it specified particular data formats for M5C's
convenicnce is disingenuous. See Compiaint Counsel’s Motion at 7 (attached as Exhibit B). As
Complaint Counse! acknowledges, MSC did collect and tabulate data that MSC had jn a format
Complaint Counsei desired during the Part 2 investigation. But MSC’s willingness to do so was

tempered by the fact that it was in a Part 2 investigation anid hoping to avoid this Part 3 fizigation.

iv



As Complaint Counsel readily acknowledges, what went on in Part 2 does not establish obligations
forfuture litigation. Thus, MSC is under no obligationto produce ducurnents in any order other than
those s..peciﬁed by the Comimission’s own rules.

As to Complaint Counsel’s contention that M3C has not objected to producimg documents
from back-up tapcs, that dispute is not ripe. MSC notes, however, that the Specification to which
Complaint Counsel refers (Specification Ne. 3)is dﬁec’ted to document retention pelicies and has
nothing te do with whether there is an obligation to search back-up tapes.

H. MSC Properly Objected o Froducing Documients Prior to January 1, 1997

Complaint Counsel misstates the gravamen of MSC’s objection to producing documents
prior to November 17, 2000. See, Respondent MSC Software Corporation’s Responses And
Objections To Cemplaint Counsel’s First Request For Production Of Documents Amd Things at 1
(attached as Exlnbit E). The thrust of MSC’E objections 15 not whal Complaint Counsel and MSC
agreed to or did not agree 1o during the Part 2 investigation, but, rather, that scarching an additional
tour years of files is unduly burdensome and the benefit of doing s¢ does not outweigh the cost.
Complaint Counsel has failed to dernonstrate why it needs io go back to 1995 to assess the
competitive effects of acquisitions completed in 7999, There has been more than two-years worth
of posl-merger evidence (nearly three-years worth by the time of trial) to assess the impact of the
acquisitions on the competitive state of the relevant product market{s). What happened four years
before the merper can hardly shed any light on the effects of the acquisitions, particolatly smce the
market is so dynamic.

Complaint Counsel has made no showing to either this tribunal or M3C as to the relevancy

of this additional data. Therefore, it has failed to overcome MSC’s objection. Even more sirange,
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is the fact that MSC has been working with Complaint Counsel 1o resolve this issue and substantia)
progress has been made. In fact, MSC has agreed to, i;nd has begun searching for documents
responsive to Complaint Cauﬁse] ’srequest dating back to 1995, Thus, as with Complaint Counsel’s
other issues raised by its motion, there was no need te involve the Trbunal at this time.
CONCLUSION

MBS 15 somewhat bemused by this Motion te Compet filed by Complaint Counscl. Over
the past month or so, MSC has continvons!y and 1 good faith attempted to negotiate and narrow the
breadth of these otherwise overreaching document requesté in an attempt to arrive at a subset af
dnc:ur_nents which are actually necessary and likely to lead to the discovery of relevant information.
Furthermore, MSC has done thizs i the midst of the busiest time of its sales vear, and in the midst
of the holiday season. However, such efforts have been met with strong resistance from Complaint
Counsel, who want cssenti.aliy every MSC document in an cx&aordinaﬁljr shiort time frame. In an
effort to promate the flow of discovery, MSC has agreed to and begun searching ali of its world
offices for all responsive documients for all times requested by Complaint Counsel, despite the
enormity of the burden of such searches. It is unreasonable to sxpect that such a search could be

completed in a mers twenty days— or even in sixty-five days, as Complaint Counsel “generousiy”

allots.

Cortiplaint Counsel’s motion is baseless and should be denied. The parties have been
working stcadily toward resolving these disputes and deahng with the enormons burden imposed by

thesc requests. Complamt Counsel’s motion fails to show that MSC’s objections were inappropriate,

Accardingly, Complaint Counsel’s motion should be denied.
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Dated: Jaruary 7, 2002
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Maztear of

MSC.SOFTWARE CORPORATION, Dacket No. 9299

A coTparation.

M e Mre! bt

ORDER ON COMPLAINT COUNSEL'S MOTTON TO COMPEL
COMPLIANCE WITH FIRST DOCUMENT REQUEST

L

On December 27, 2001, Complaint Counse! fifed a motion to compel compliance with
Compiaint Counsel’s First Request lor Production of Documents and Things. Respondent
MSC.Software Corporation {“MSC”) filed an opposition on January 7, 2002. Complaint
Counsel filed a responsc on January 11, 2002,

For the reasons set forth below, Compiaint Counsel’s motion is DENIED WITHOUT

PREJUDICE,
IL

Complaint Counsel served its First Request for Production of Documents and Things
{Hereinafter “Document Request™ on November 21, 2041, Complaint Counsel’s motion asserts
that MSC’s response to its docwment request 1s deficient in several aspects. MSC asserts that if
has been working to resolve the disputes. Complaint Counsel’s response acknowledges that
MSC has dropped many of its earlier objections and has agreed to search for and produce
responsive docurnents. However, Complaint Counsel asserts that MSC continues to refuse to

comply in certain aspects.

To the extent that MSC has made representations about documents it will produce or
steps it will take 10 comply with Complaint Counsel’s discovery request and has not yet fulfilled
those representations, MSC is hereby ORDERED to do so. Complaint Counsel’s motion is
DENIED WITHOUT PREJUDICE. If the parties are unable to resolve this dispute by
fanuary 23, 2002, Complaint Counsel may file a renewed motion o compel.

ORDERED: 1 oim ¢ é fﬁ;ﬂ{;,éf’
D, Michael Chappell '
Administrative Law Judge

Date: January 18, 2002



Exhibit F



From: Aefft_smith@dc.kirkland.com>

Ta: FTC. SERIUS{kmills@fte. gov","Pmecarineyi@fic.gov")
Date: Jan 18, 2002 4:05PM

Subject: Communications

AbbottKaren

{n Monday, | oifered to meet with Complaint Counsel face-toface

ko talk about aversl
discovery issues in 1ha intarasts of advanding the ball and tryving

to find a way to restore _
civility to the relationship given the necessarily intense demands

of any tial preparation
schedule. Whiks | was met with smiles and ™hanks for the offer,”

| have heard nothing since.

Suddenly, thera have been a flurry of calls from Karen to

Marimichasl and me, relating to
tha ALJs Order this aftemonn. We intend to awsit Camplaint

Counsel's promised reconsideration
of the positions takan in résponse to MSG's Intemogatores and

Document Requests and
possible supplementation, due foday, befora deciding whal we wil

do in regponse to the
ALJ's Order. As you know, we held off ffing cur motions to

compal in the hope that Compiaint
Counsel wouid decide to provide meaningiul discovery responses.

We awail your promised materals and the apporiunity to review

them. In the Interim, if you have
somelhing else you want to say, please put it in writing.

Respectfully,
Talft
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The information contained in this commmumication is confidential, may
be attorney-cilent privieged, may constiute inside nformation, and
is

intended only for the use of the addresses. It is the property of
Rirkland & Eliis. tnauthorized use, disclosure ar copying of this
comrunication or any part thereof is strictly prohibited and may be
unlawful. If you bave received this communication in emor, please
notify us immediately by return e-maidl or by a-mail to
posimaster@kirkland.com, and destroy this communication and all
copies thereof, including all attachments.
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From: <tefft_smithi@de kirklard com>

To: FTC.SERIUSCkmils@ftc.gov™ "prccarney@ic.gov’)
Date: Jan 19, 2002 2:14PM

Subject: Dkt. 9293

#aren/Abbott

Your letter lale Friday underscores the issues between us. While

you continue t¢ demand
and insist that we do things and tatk to you sbout what we are

going to da, you refuse o
do anylhing in response or ko be willing to Llalk abowt your

discovery obligations. And, you
knaowmngly misrepresent what we do say and do.

First, wefl did respond o your phone caills by my email Friday
asking that you advise us

of whare you stood on your prior promisas — orally to me - of a
"reconsideration”

of your position on MSC Interogatories and Document requests by

"January 18th" (vou
did equivorate in writing that it wouid be "on ar around™).

You Rave obviously decided
- in your cwn words — 1o "ranege” on that promise which, as we

advised you by our letier of
January 14th, was the basis for our decigion not to file motions

iz compel. We will accordingly
immeadiately proceed to file same.

Second, my email asked you to advige me -- Inwriting —

speciically how you wanied lo proceed,
it is Complaint Counsed, not MSG —~ as evidenced by your lack of

any responze bo my offer lest
Menday for an face-lo-face mesting -- that refises to have a

verbal exchange on discovery issuas,

Third, we 31 we had not decided what we would do in Eght of tha

Al 1'% Order until we
saw whether you were going to provide meaningfl answers to MSC's

hasic conlention
Interrogatories and supplement your document praduction with the

materizls that you are
admiliedly withholding, netably withaut providing any pnerge

log. Please specfy when
"aarty next week” we will receive anything and specifically what

we will receive.

Laslly, before we decide what to do, we need to know -- in writing
— wheather you agree that

it these witnesses are produced now, that Complaint Counsel wil!
not seek to redepose them after

MSCs production of additional decurnents which produclion you
krew, at the time you noticed these

depositions, would not oceur untif after the deposifions were



completed. Notably, at George Riordan's
deposition, Abbolt purposted io reserve the right to recall Mr.

Rigrdan based on "the additional
documents we're waiting for™ from MSC (11402 Dep. Tr. 215, 217).

Indesd, Abbott cbjecied "to the
deposition proceeding wilhout having received responses to qur

_ [document | subpoenasi.l” £Tr. 7).

Complaint counsel cannot have it both ways. We await your written
response.

Respectiidly,

Tefft Smith

- il s bt il i i
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The information contained in this communication is mnﬁ.‘!enhal may
be attomey-client privileged, may constitute inside information, and
is
intended oniy For the use of the addresses. Itis tha property of
Kirkland & Ellis. Unauthorized use, disclosure or copying of this
communication or any patt thereof is stricly prohibited and may be
unizwiul. If you have received this communication in emror, pleasa
natify us imrediataly by retum e-mail oF by e-mail o
postmaster@kirkland.com, and destrey this comrmunication and all
copies thereaf, including ail attachments.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation,

S R N

CCib WY Zziar go
HUSEIRINGD Joval vy

COMPLAINT COUNSEL'S EMERGENCY MOTION
TO COMPEL COMPLIANCE WITH

DISCOVERY ORDERS

Complaint Counsel file this emergency motion seeking your Honor's intervention in order to

TNGSIANLT IHvans

effectuate the discovery orders dated January 17 and 18, 2002,

On Friday moming, January [8, 2002, Complaint Counsel received two separate discovery
orders dated January 17 and 18, 2002. The first order directed the parties to schedule the long-
deiayed depositions of six MSC employees and executives, to occur by February 1, 2002, The
second directed the parties to seek to resolve between them the remaining cutstanding disputes
pertaining o MSC's response to Complaint Counsel’s Diocument Request, and granted leave w
Complaint Counsel to renew our motion to compel if thoze issues were not resalved by January 25

Recognizing that compiying with these orders within the periods conteraplated would
recessitate prompt efferts by both sides, Complaing Counsel atterapted to contact counsel for
Respondert several times during the day of Friday, January 18, for purposes of scheduling the
depositions and identifying the remaining disputed issues with respect to Complaint Coumsel’s

Document Request. Rather than retuming these calls, counsel for Respondent replied with an email at

about 4 p.m. which retterated the arguments made by Respondent in cpposing the entry of the



discovery Orders, and which étatcd that Respendent would avait Complaint Counsel’s response to
Regpondent’s discovery demands “before deciding what we will do in re.sp{:-nsc to the ALI's Qcder,”
(Ex.A, Letter of Karen A. Mills, Jan. 18, 2002). Complaint Counsel respﬁndad with a fax letter
indicating that respondeat’s position of refusing to discuss scheduling of the depositions appeared to be
in defiance of the Judge’s Order. Tht;: letter asked Respondent to clanify if this was not s position.
On Saturday afternoon Janvary 19, Respondent’s counsel replied witﬁ a further cmail, (Ex. B,
Email of Tefft W, Smith, Jan. 19, 2002). That ema:l again reiterated Respondent's dissatisfaction with
the discovery provided by Complaint Covnsel and repeated that “we had not decided what to do in
lisht of the ALF's Order until we saw-whether [Complaint Counsel] were going to provide meaningful
answers” to Respondent’s discovery demands. It ;zllsu added, for the first time, a further coadition -
that “before we [Respondent] decide[s] what to do™ in response to the ALY’s Ocder, Complaine
Counsel must agree that the deponents would not be deposed again, even to address documents
produced at some future date by Respondent in its much-delayed production pursuant to Complaint
Counsel’s Document Request. Respondent sought no such condition in its motion te quash the

depositions, and there is no such condition in the Order.

Complaint Counse] by this emergency motion seek your Honor's intervention in order to clarify
that Respondent is in violation of the recent discovery Orders by refusing to discuss scheduling of the
depositions or the remaiming cutstanding dispates pertaining to Complaint Counsel’s Discovery
Request. While we are conscious of the burdens on this forum and are luathe to address your Honor
unnecessarily on such discovery disputes, we are also aware: that unless action is taken promptly the

deadlines set in the Orders could be rendered a nullity. Afier today, there are only cight business days

.



within which to schedule and take the 5ix remaining depositions by February 1. There are only three

business days unt] January 25, the conternplated date for resolving the disputes conceming the

Document Request.

. Complaint Coungel therefore file this emergency motion seeking that your Honor clarify that
Res;mndent, by refusing te discuss scheduling the depusitiﬂng or the remaining ontstanding disputes
pertaining to Cornplaint Counsel’s Discovery Request, is in violation of the discovery Orders dateci
January 17 and 18, 2002. Complaint Counsel request that Respondant be required to respond to this
metion, orally orin writing, no later than the close of business today, January 22, 2002. Coemplaint
Counsel make this motion without prejudice to our right to seck future sanctions as may be appropriate
for Respondent’s non-compliznce with your Honor's orders.

Dated: JTanuary 22, 2002

Respecifully Subnuited,

kM/‘J , /%%AJHL.

P. Abbott McCartney
Pegey D). Bayer

Kent E. Cox

Karen A Mills

Patnick I. Roach

Counsel Supporting the Complaint
Bureau of Competiiion
Federal Trade Commnission
Wastungton, D.C. 20580
(202) 326-2695 _
Facsimile (202) 326-3496
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E55 FiRtmarih Syes;, H.W.
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Facsitnile:

232 B7s-5000
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WAaTi milchael O Fkybe
Ta Call Writar Dipeely;
[2U2] BT =503
banimichaal_skubel gde kitkland_corm

January 34, 2002
Via Facsimiie

Karep 4. Mills, Esq.

Federal Trade Carnmission
Bureau of Competition

601 Peonsylvania Avenae, N.W.
Washingten, DC 20580

Subject: MEC.Software Iuc.

Dear Ms. Mills:

In response o your letier dated January 22, 2002, and in contmuing efforts te resolve our
enaining discovery dispuisd in accordance with the Court’s order entered on Japuary 18, 2002,

Pplease note the following:

FProductien Date

MSC bas on multiple occasions sttempted to narrow and focus the seope of the document
production 5o &s to limit the burden of producmg all deocuments conternplated by Complaim
Counzel’s First Request far the Preduction of documents dated November 21, 200i. In
conjunction with these yegotiations, MSC estimated that a ruodifjied document preduction could
be completzd by February &, 2002 (see Decernber 18, 2001 lenter from M. Skubel to K. Mills}.
Thiz date was affered under the premise that the doectiment requests would in fact be
negotinted {0 a more narrow and mondagenble universe of documepts. Specifically, MSC
requested that documents from all of its forelen offices be omitted from rthe production, that
dosuments pre-1998% be precluded, and that industries not targerad by the Complaint be omitied
fiom the search and production. During, the course of negotiations, Cowpluint Counsel either
refused to parrow the scope of ils requests, demanded extensive information before ir would
consider such requests, thersby negating the meentive to negotizte, or failed ta respond to M3C's
requests. Healizing that this zearch and production would be quite onetous, and fiot recaiving
sufficient feadback from Complaint Counsel in the negotiations, M3C decided to imnate s
praducton offert in ander to comply with the production requests. MSC did not “back{] down
considerably,” us Complaint Counsel supgests, bui rather began the lengthy production process.

Chicags Loandan Los angelas M Mk
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Currently, MSC has collected over 200 boxcs, almost 225 diskeltes and five CDs from
multiple MSC locatiops. Counse) for MSC is stll recelving docnments from MSC gates
personnel and offices warldwide, and is still in the process of gathering electromic documents.
Given Complaint Counsel’s refusal to Limit the requests in any tuly substmbtive way, this
docuwinent collection, review and pradnction process has necesearily becn protracted such that the
February B, 2002, defe is not a realistic deadline for the completion of the production. '
Furthermore, the exercise of reviewing all of the collected documents for responsiveness,
prviluvge and confiduntiality designalions sirnply takes titne. That being sard, MSC will produce
documents to Comploint Counsel on a rolling basle, but cannot commit to a ftwo week
completion date for the praduction of all responsive hard and eleetronic documents relating to gli
MEC industnes, for all years raquested, orn all MSC lacations.

Privilege Log

MEC intends to comply with the Federal Trade Commission's Rules of Pracrice and
submit a privilege log at the completion of its production. MSC cxpects that Complaint Counscl
will do the same.

Data

Dunng the Part 2 investigation, Complaint Counscl requesicd that certain sales data be
provided from MSC’s Qracle database in a repart format sa that sales trends conid be analyzed
by Complaint Counsel. After much discussion, MSC complied with this request in an effort to
cooperate with Compiaint Coonsel to avoid litigation. Complaint Counsel has been alerted to the
fact that the report was specially designed, and not a standard report maintained or produced by
MSC. To this date, such ¢ repert {5 non-standaord and not produced in the regular course of
business, thus MSC is not abligared 1o construct 8.

In addition, therc are extreme bundens and costs afjliated with ihe creation of such a
repori.  Ezsentially, when creating such a report, an enormous amount of system memory is
required. Such mernory requiremenis ere so significant that no other system functions ate
possible when creating such a report. In fact, when the prior rcport was run for Complaint
Coungel during the investigation, the report was run over a helidoy when systems could be shut
down ta fupnel al} availahle system memnory and functions to this project. Currently therc arc
even more strains on the MSC computer system that prehibit it: MSC is making corporate-wide
changes in compiier programs that reguire an abundanee of the already limited systern memoty
and IT resources, making it viriually impossible tao min such a request,
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Backup Tepes

Complaint Counsel’s request that MSC search all backup tapes for documenis responsive
to the Document Requests is simply oo costly and burdensome for MSC to. undertake.  Sinee
spring of 2000, backup fapcs are oo looger overwritten, This has led te extonsive number of
tapes in storage. Furthermore, MSC does not require regular purging of electronic docurnents.
MSC conservatively estimates that it will take approximately eleven hours to review and to
restore 3 backup tape, which, when billing MSC empployess’ fime at $100 per hour, results in
%1100 per tape. This cost would be doubled 1f an cutside vendor were to perform the review md -
restoration, for venderd typically charge $200-$225 per howr for such wosrk, The effort and
expense roquired to revicw and to restore these tapes, which number in the thousands, is
prohihitive, especially given that much of the material witl already have becn colicoted through
other means, :

As always, we are willing to discuss thesc issues in order to reach resolution, 9z we
would like to complete this decument production as saon 35 pogsible. 1 look forward to
discussing these 1ssues at your earliest oppartunity.

Sincerely,

Marimicheel 0 Skubel
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Marimichael O. Skubel, Esq.
Kirkland & Elfis
655 15® Street, N.W.

Washington, DC 20005
January 30, 2002

‘Re: FIC Docket Mo, 9299
VI1A FAX

Dear Ms, Skubel,

We received your letter faxed to us at 10:12 p.m last evening regarding document discovery
tssues. We contacted you today in an effort to move forward on outstanding document discovery
issues. It appears that we have made progress on some, and we hope to continue the

" conversation with you tomormrow in the hope of making additional progress on others.

Today by telephone you confirmed that Respondent has changed its position since the letter you
sent last night, now has agreed to preduce the data required by the docurnent request in the form
requested by Complamt Counsel, and is preparing the data response. Please notify us as soon as
possibie when we will receive that data.

Regarding backup tapes, we posed a rumber of queshions to you today, and await your answers 1o
them. They include: {1) when do backups cccur; {2) what is backed up from the server; (3) what
is backed up from hard drives; (4) what is contatned on each backup tape; (5} are backup tapes
labeled according to the time period they cover; {6) are different offices of the company backed
up on different tapes, and can the location of the backup be identified from the tape (i.e., is
headquarters backed up on tapes separately from other locations; are offices within a location
backed np separately from each other}; {7) does the backup function back up all documents at the
time of the backup, or enly updates to documents and new documents since the last backup.
When we recetve more infonmation about the backups, we will be in 2 position to discuss further

with you.

Regarding production of responsive decuments and the timing thereof, we hope to continue this
discussion with you tomormmow. We also wiil need to discuss whether your search has been
adequately comprehensive in at least three respects: it is not clear from the lists of persons
searched that you sent us that there has been a search for documents of former employees, of
archived documents, or of documents of certain key persennel who we would have expected to

have been meluded in the search group.

Your January 29 letter contains an inaccurate recitation of our discussion about possible
inadvertent production of privileged decuments. We did discuss the fact that the Protective
Crrder contains a process for your requesting retrieval of privileged documents that you believe
may have been produced mnadvertently. We did not agree (o any amendment of the procedure



Marimichael 0. Skubel
Janpary 30, 2002 Page 2 of 2

recited in the Protective Order for your request of retun of documents, and did not agree to
handle your requests or the documents in any way other than that prescnbed m the Profective

Order. :

Yery truly yours, +

é_‘qu MH"‘.‘} - -;;::L g

Earen A. Mills
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20350

Marimichael Q. Skunbel, Esq.
Kirkland & Ellis

655 15 Street, W,
Washington, DC 20005

Februazy 1, 2042

Re: FTC Docket No, 9259
VIA FAX

Drear Mz, Skubel,

Since Judge Chappell’s January 18, 2002, order encouraging us te resolve four outstanding
dispmtes about Respandent’s compliance with Complaittt Counsel’s Docurnent Request, and
mote gpecifically, smee the filing of cur emergency motion on January 22, 2002, two of the four
outstanding disputes have been resolved by your withdrawal of your previously asserted
objecticns. However, two issues remain unresolved, Although Judge Chappell’s Order of
January 25, 2002, anthorized Cormplaint Counsel to re-file 2 motion to compel if the cutstanding
discovery disputes were not resolved by January 25, 2002, and only one of the four disputes was
resolved by that date, Complaint Counse! has gpent ap additional week prodding you for more
mformation and dilipently attempting to resolve the remaiming disputes.

Two issnes have been resolved as follows:

. By letter of January 24, 2002, you wilhdrew your obteclion to producing a privilege log,
and promised to provide the privilege log required by the Documecnt Request.

. Om JTanuary 30, 2002, you told me by telephone that you were withdrawing your objection
to producing data responsive to specification 22 of the Document Request in the formm that
MSC produced the data in the Part 2 investigation, bringing up to date the two data sets
generated nsing the “Data Mart” query and the “All” query. While Respondent now has
agreed to provide data in this form, you have not commitied to a production date.

Two issues remain unresolved, however, and it therefore appears that Complaint Counsel raay
kave to seek the court’s intervention:

. You offer no final production date, and the tardy and slow pace of production is
upacceptable.

. You object to producing from backup tapes, and while Complaint Counsel has attempted
to namow the scope of scarch required, po resoluton has been reached.



Matirnichael O. Skobel
February {, 2002 Page2 of 3

In addition, in the course of your production, a new production compliance issue has arisen:

Respondent has indiscriminately marked documents CONFIDENTIAL and
RESTRICTED CONFIDENTIAL,

We outline below a plan for production that we would find acceptable, if production were
completed by February 22, 2002, Without written confirmation from you that you will produce
as described by that date, we are likely to have to move to compel and put this matier again

before Judge Chappell for resolution.

-

Production must be completed by Febmary 22, 2002,

Preduction will be prioritized for the persons, files and offices listed on Attachment A

Priotitized production will include hard copy, electronic documents, and e-mails, but not
backups, except as provided below.

If any of the persons identified on Attachment A are no longer with the company, the
production still will include docurments resnlting from a search for their documents,
whether in storage, archived, passed on to other individuals, or electronicalty stored.

Among the contract iiles, priotity within the priority production will be made of the files
relating to those customess we identified to you in our letter of December 14, 2001, and
in Complaint Counsel’s Preliminary Witness List of December L8, 2001

Eesponsive docients of persons not identified in Attachment A but on the search lists
you produced to Complaint Counsel on January 25, 2002, and January 28, 2002, will be
produced after the priority production.

Respondent will search backup tapes for responsive documents of the 15 individuals
listed on Attachment A next to whose names we have placed a “(B)™.

Respondent will properly designate all documents entitled to be marked
CONFIDENTTIAL or RESTRICTED CONFIDENTIAL, and correct emmoneous
designations by submitting properly marked documents, by March 1, 2002.

Please advise promptly whether you agree to this resolulion of the remnaining outstanding issues.
If not, we will be required to place the unresolved issves before Judge Chappell.

Very ruly yours,

fan (S,

Karen A Mills
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ATTACHMENT A
Allahatadi, Rakesh {B) MacMeal, B.*
Bakhizry, M.* Maber, William
Baldwin, Joe Mattzon, Harold (H)
Barclay, Richard Mehts, Anil* (B)
Barthemheier, Kesne Moergan, Jefi™ (B)
Beer, Dave Mowrey, John
Benson, Doug Murphy, Rick (B)
Benitley, Steve® MNaogy, D.*
Blakely, Ken {B) HNeill, Dourias
Brar, Deepak Farady, Jobhn*
Brown, Todd Pemz, Frank (B)
Bryce, Dan* Plainick, Jo=*
Bush_ Richard Privert, Cory
Caserio, Alan Ravjrezr, B
Castro, Jack® Feymond, Antcine
LCentral Files Beymond, Mike
Clark, Jay* Riordan, Grorge™
Conrardy, lackie Roach, Doug
Crooks, Matthew Robertson, Alastan
Crum, Lois* Roze, Ted
CSA Roundy, Lante®
Cuily, Tom Sacro, Hove*
Curry, Tom* Sauer, Faulo
Davis, Chuck Schulez, Jeff
LiLullo, john Schwenz, Folcr
Doyle, Dan* Shkeridan, Lynn
Der, Ron (B) ikes, Greg®
Glickman, Denald* Smith_ Jane (B)
Gockel, ke Smith, L.*
Grassinger, Thomas® Smithson, Tyker
Greg, Louis (B) Spangler, Paul
Greg, Bryan® Staunton, Ed
Grun, Williar* Stass, Bab
Harder, Robert Swan, Janes*
Hait, Friz* Swedburg, Debbic*
Hart, Brucc {&) Swerte, Robert
Heil, Joan* 5t Johns, Christopher* (B)
Hoff, Claus Tateisht, Mars* {B)
Hubert, Lum* Teren, Thomas®
Hunr, H. Harmis* Tharilen, Brian
Ibrahim, Omar Torzes, Bill
Johnson, Dan® Towles, Linda
Jones, Edwerd* (B} Ual*
Kenyon, Mark Wallerstein, Dave
Krauski, Mike* (B) White, Jamez"
Kurlfink, Robere Williarns, Charles
Layfield, Dale Wilson, Charles
Lomng, Lou* Wright, Paul*
Long, Jon* Asia-Pacific offices
Lowwers, Robert Evropean offices
MacKay, John* South American offices
Coniract Files
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Fax Transmittal

655 FiReenth Siraet, NW.
Washingten, D.C. 200055793
Phore: (202) 879-50040
Fax: (202} 879-5200

Please nolify us immediately if any pages are not received

THE INFORMATION CONTAINED IN THIS COMMUNICATION I3 CONFIDENTIAL, MAY BE
ATTOGRNEY-CLIENT PRIVILEGED, MAY GONSTITUTE INSIDE INFORMATION, AND IS INTENDED
ONLY FOR THE USE OF THE ADDRESSEE. UNAUTIIORIZED USE, CHSCLOSURE OR COPYING

1T STRICTLY PROHIBITED AND MAY BE UNLAWFLL.

IF YOU HAVE RECEWED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDLATELY AT:

(202) BT9-5000.
To: Karen A Mills From: Manmichas] DTHS_kubel
Company: Federal Trade Commission -Fax #: {202} 873-5200
Fax #: (Z202) 326-3496 - firect £; (202) BF3-5134
Direct #: {202} 326-2052 Date; Janary 25, 2002
Pages: 8 (including this cover sheet)

Message:
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PARTALESHIMT IMCLUAMRKS FROMESSIDON AL CORFORATRONS

G&% Flfteondy Street, W,
Washingien, D.C. 20006

a9 A7 O-50003 ’ Fad=zlm]be:
rarimichasl O. Shubed 202 EFS-5200
Ta Call Writar Dirssiiy-
(202} A7 55034

Kiarmiahasl_Skubalde, kirkiand, com

Jannary 25, 2002
Via Fagzimile

Karen A Mills, Bsq.

Feder) Trade Commission
Bureau of Competition

60N Pennsylvania Averne, N.W.
Washington, DC 20580

Subject. MSEC Sofware Tnc.

Dear Ms. Mifls:

As we discussed yesterday aflernoon, [ am wnling to memonalize ocur discussion
regarding the stalus of and issues pertainicg to MSC's document production o response to
Complaint Counsci’s First Reguest for the Prodoction of Docionents,

Data

At this time. colmsel for MSC is in the pracess of exploring 21l possihl= avenues for the
production of data responsive to Specification 22, such that the logistical dilemmas that the
response to the last subpoeny presented can be aveided. (see 1/24/02 letter from M. Skubel ta K.
Millsy. MSC does plan to respond to this request, end will inform Coraplaint Counse] as swon as

new infennation is Icarmed.

Backup Tapes

To reiterate our discussion, the costs and labor necessary to eview MSC's backup tapes
are prohihitively hurdensome.  As counsel for MSC bas informed Complaint Counzel, becayse of
policies irnplemented since spring of 2000, MSC is currently in possession of thoussnds of
backop tapes both on site imd in storage, delivery of which could take up 10 one week. FEach tape
would need to be restored and indexed in order 1o ascertain the contents of the w@pe. Then, if a
tape contains backed-up documents of a pomson who could hive material respopsive to the
requcsts, such documents would need to be reviewed. Because of MSC's use of a “jukebox”
system o loop the backup tapes, there is ne orgamzed approach to locating M3C personncl’s
documenis on & tape. ‘Thos, ghthough only 2 cerfain nomber af persons backup files wouild nzed

Chitague Lomdon Loz Ahgeles haw York
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to be reviewed, all tapes would require restoration and indexing! in order ta find ihose persons’
files. Additionally, the tapec drves are used hoavily during the afternoon and evening hours to
create back-up data scls. Durning these houors it is pessibie that if would take several hours for a
tape drive to became available for a requested restoration.

It is MSC s behef that the valus gleaned fiom this Anancially draining and labor intensive
exerciee of searching the backap tapes is minjmal. Given thet MEC does not enforce any
docutnent purge policy, the majonty af the decumpents that were backed up will also be zathered
ag a patt of the electronic and hard documert production. Furthermore, becauvsae of the Scnd Mal
systemn that MSC vses, in which electronic messages are only wn the server for the ammouni of
time that it takes to cither send or receive mail, there are esseutially no clectronic messages
capired in the backop tapes {other than those messages in the procesz of being sent or received
al the time of the backup). For such reasons, we believe thera is no need to roview the backup

lapes.
E-Mail

E-miail cannot be gathered from a central site or servor. As mentioned above, the
application currently wsed by MSC docs not maintain c-mail messazes on a server, tather they
are maintained on the local diive of the fi)e’s owngr. To collect cainail from MSC cmployees
will require that cach individual’s coruputer be aceessed 2nd files copied locally. Depending on
the size of the files, an individual's e-mail iz expected 1o take approxiwately one hour to copy.
The difficulty in completing thiz task is compounded by the frequency with whizh individuals
travel with thewr computers,

- Production Date

Complaint Caunsel eXpressced some concem at the fact that the above 1:5ues and delays
ars just now being realized and/or expressed (o Complaint Counsel. Counsel for MSC s
somewhat surprised at this statement, because throughout its discussions with Complaint
Cotunsel MSC has been forthrght as to the statag of its document production.  Throughout the
menth of December, Complamt Ceunsel and MSC were engaged in negotiations designed to
natrow and focus the breadth of the document request. Given he potential for these discussions
to limit signific:mtly the scope of the production, M3C did not begin io search iis files unnl after
ithe apparent stalernate 1o negotiatiens,

! Rccall that the comscrvamve cstirnats for such a task is approximataly clowco bours, which, when billicg MSC
employees” time at $ 100 per hone, results in 51100 per tape. This costwouold be doubled iUan outside vendar
were 1o pedform fhe review and restomating, for vendors typice Ny chazge 5200-522% par hour far such work.
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Morsover, on December 19, 2001, in a letter from MSC w0 Complant Counsel addressing
negotiations designed to limit the velume of contracts produced by a) the value of the contract
and b) the year of the contract, MSC expreseed that “[wle would lhike to begin the
contract/eustoimer search as soon as pussible.” Such language clearly alerted Complaint Coungei
te the fact that pasticular portion of the docioment request had not heen initiated. Undemsbly, 2
portion of such search would have been avoided i the ¢vent that the parties armved at an
agreement, In fact, this vitimately happened. It was not necessary for MSC to undertake the
costly and time conguming tack of collecting, reviewing, and producing documenis that could
have uliimately been eliminated from the document request. '

Similarly, in 2 letter dated December 18, 2001, Complaint Counsel atiempted to negotiate
the janguage of the document requcsts with respect 1o contracts, foreign offices, fnancial
documents, and linitations to specifications 9 and 15, MS3C could not knew the ultimate
universe of requesied documents nndl the close of nepoliations or know the volume of the
documents that were going to be gathered until the search was underway. Accordingly, in the
December 18" letrer, MSC said “[alssuming these modifications are accepted, MSC wanld begin
preduction the week af January 3, 2002, and estimaltes thet it could complete its production by
February 8, 20027 At all times, Compleint Counsel was on notice that MSC would not begin
its doctument production affort until after the first of the year and that 13 production schedule,
based on incomplete information, was an estimate.

Proposed Praduction

After our conversation yesterday aftemoon, counsel for MSC brainstormed on poteniial
sofutions aimed at hastening the completion of MSC's document production. As explained In
oor lanusry 24, 2002, letter ta Complaint Counsel, 2 significant amonnt of time and manpower is
cxpended in the mastery of this complicated subject matter, and in the review of the collected
documents to determine responsivencss, privilege, and the jevel of confidentiality. We propose
to continue to review the docupents for tesponsivencss and povilege, but to make a umiversal
“Restricted Confidendal™” designatian for the remainder of the production. This would eliminate
an entire pottion of the review, thereby facilitating a quicker review and production of
documents to Complaint Counsel. As we have not yot begun to inshlile this new review
process, we cannot certify 8 completion date for the production, however, we are certain that this
change in review procedure will hasten the ultimatc completicn of the production.

Additionally, as discuzsed on yostorday's call, Complaint Coursel has antached a lising
of a) all MSC personnel, to date, who bave been searchod for documenls responsive to
Complaint Counsel's First Request for Lhe Production of Documents and b} al? persons or oflices
from which MSC is expecting to receive documents, (Persons listed in Atechment B are all
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sales related personnel.) It wouold be mutoully beneficial if Cotuplaint Counsel would review the
izt and prioritize this lising for an order of production MSC already notes Compleing
Ceonnsel’s rquest to make the deponents’ documents and the Board minutes first priority and to
‘the extent that cormsel for MSC has these decuments, it has been done.

MSEC also proposes that Complain! Counsel {imit the mmmber of persons from whom
olectronic docoments and e-mail shall be gathered. This will expeditc and imake mmare
manageable the clectronic and e-mail portion of the MSC decument production. As noted above,
wt have aftached z listing of MSC personnel searched or idenitfied as potentially baving

documepts responsive o these document requests

We believe thar these proposals will help to streamnline MEC's production efforts, Plesse
do noat hesitate te contact me should you have any queshions or fiurther discessions regarding this

production.

Marimichze] 0. Bkubel

Attachments



MEC interviewee List

1
!
Last Name First Nama Ttk

Alarcon Priacillia . Sales Administrabyr .

Barclay " “Richard Accourd Manager, Aemspace Comp, Ascounts N

Blartely ‘Kennelh . iExecutive Vice Prasident ~

BRloerberg | Sales Reprsantste —_— .

Birar Deapak Direstar of Tachnolegy . -
Brenhan Clowg Dlracier, Professional Soklions . .
Bush Richard | pirector. Marketing Communication o

Button Rondad. Supervizer, Marketiy Coondination. ~ -
ICazeie - LY Froducl Manager _

Chainyk Mike _. IDevalapment Enmrm;r -

Chal ' _. |i=ansan ] ngnr jntormat Techrslogias - Markating Eunu'rmnu:ahons ____ ]
Conrardy Jachia ihaih Amenica Wesien Region Admin .

Cesta _ iCindy Baless Administralor

Crippe __Chris. account Executlva” . . ]
Croaks B Mamhew 5. " TManager, Fmancisl Flanning & Analysis L -
Bavis . Chuck scorparate Conlpodter - -
Dilule lohn ) Wica Fresident, Genaral Manager S

Dimes _  |;oavid Eiractor, Traming and Support R

Figer, Jr, | Charfes Engineering Support Mahager o
Figeher #icharl Senr Merager - Technlsi DDEI.II.‘I’IHIII:IUDI:I _ ]
Fuma 7 e T |Senior Appllsations Engm:-:r Astogpaca Corporale Aocounts

Garzia iUna "~ — " |Galas assndate

Ghaip Samshid Dievelopmant Project Mandger- Auomotive Acaslies.

Gokel Mike Mastran Pevelopment 00

Ersr_ln Louks ’ {Chief Finandal Offiesr

Gregzan Miches=! L IE_EQIETE""Q Buppert Manager - Westam Region Cparaions T
Haberman DavidT. |Businass Divelapment Manager, Training & Support o

Ut Brucy A Crirector, Centri Reglon ] . e
kit = Husinese Unit Mgnagar - Fnllgl.un

E___“ W Dlrartor, ELIE’!'II‘"SE Procazass T
Holl " Bans L Develapment Englnear - Snia Element Specialist T
Halcomb T John R. Sanior Technlcal Consultant o ’

lbrshim Smarbl Dl-ector, Matran Product Devclopment . T
imaak ) _|Karpath H, LT i Beniar Seftware Engineer _ ’

Javad ‘Washmud Qualily assuranca Englneer o ]
donnsan Erwin H. Frojeot Manager T

Ichnsan Lary L. Chic? Architecl ~ '
[<onsaker " Rujerdra K. |Englnesring SoMware Spociaksl -
IKamhasanmy funa Senlor Software Speciakst T

Kampctan Michael $. M5t Fetran America's Businass Uni Leader -

Keelly . Banjamin Tmmmgﬁdnmmew .._"5_

Kenyon Mak "™ “Director, Asmospace Business . T
FeLreHy Kauln L. Qiractar, Devalupment Infrastniciira e .
teebayashi [ Makika Markeling S Epnclalis'.t Glaobal 3alas Dperabons _

K.okoa [Boma | Sehlot Dircctor, Simulation Dats Munegement T
Krizhrggamy | Guna | Managerr Meshing Technalogy -

kurifink IRotert ISanior ACCount Managr o B _

Layficld ~iDale ' [MSC.Nastran Toaikit Propact Manager T ’

Li Jesan Directer, Global Bafes Operalivs - o T
anmrs Rebart E. Sendor Accrount Ma.nagar Asmspace Actiuns T

Lum Hubet Divickn Contreler ~ - )
hiatrer William R, Account Manager o T

Marfioez - ATfanso ) Manager, MO ST ]
[Mazirsrocna Oadd T, " |Swiifor Consulling Enginear o T
niatico Kargfi T ' Treming Spesigiisl B o
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MEC [nterviowee List

Last Mam= Firat Hame Thia
Mamsan Maiuld E. Sanior Diector, Business Manageiment & Analysis o
Mclaughin_ [JanelM Projact Adminisiratos
Mendoza | Pcler J, Mamgar, Bueinass Dovelopmeant - Bytran Produsct Line .
Moore Jamex ___ |Sciwam Developer
Meuray Johnw. Viem Presinant, Professionsl Services and Astemotive Business
Wréh! James R Benwar Diteclar o ]
Wurphy Rick Sanlor Vics President, Giobal Sales Operations —
Wageswaran  |Shan Senkor Dlrechor - New Technology Devekaprrant !
Neili __|Pougiasd |Menager, Aerospace Applications Business Unit ="
Qien Julio Sﬂlﬂ Repesenlative ] B ~
Ormzco Danial R ,Dlradnr Cerporite Administratian
Fermz Glera | Balos Adminisiratar - Financa
Pema Frank B IChief Exaculive Cfficar o T
Felemon Edward W. oo Manager, Code ffonagsment sand MSC/Patien Operstions.
Frivctt = e |Podting Mensger for Nozian —
Puon Adarsh Fenier Froduct Manager )
<3 muncio Pon Adminieirative SUpervisor
Raymand Anigine Swenlor Manager, Siatagle ABlancss
Reyrond i WA Senicr Software Engimesr - DMAP Developarent
Roech Beuglas K, Puaboro e Businegss WManagar
lRabnrtaon Alaskair Prdust Marketing Manager o
Rasaly ceml A Ciuality Assurance Progrem Menager i T
Rase Tercd Manggar of MEL. Nastran Tralning and Supgort -
Sadeghi Reza | Sarior Diractor - Muli-Fhvsics and Manfasiuring Fechnalogios
Schermeizr John E Senicr Development Engmesr N
Schaz  _ _[Peler_ Manayer, DMF Projects _ e T T T
Sehull _gff h@_r_hethg Communications i
Ghendan Lynat M. Coniracts Manager B T oo
Smithson Tyler MEC. NastranAmerica's Hirsiness Linit Manager -
jStenten .  [Fd |chief Technicel Omcer o ]
Stase {Bab Accourt Maneger
Sun Jian Senicr Soffwara Devehpcr
Stwm  |Tuwgen Program Manager Lowgl 2
Swelia Rober £, Business Unk Leader for Deskiap Products
Tezgue Chris _|Freducl Relesye Monager
Thamban Brian E. Serior Accounl Manager
Tormas BN L. Sanfar Account Managar T T T T e
Towles Linda Managor, Marketing Pregrams
Tmatqag ) L anrgq o S-El_l'lhrauﬂwam Engineer, Rasytis Visualization
Walstwicin " Bave " [EaniorMariager, MSC.Nsawan Engincoting T T T~
Yass William E. Ssies Represanlalive
Yillizmes |Chertes Wastam Region Chane Mansger
Vilson {“haries T, Dieclon, M3CiNasten Senwr Devdlapment Sl o
Woo iBranL. [Managar. Purchesing o T ]

Confidential

12512002

Page 2



Ron Dyer

Diave Beer

Keane Barthenheler
Joe Bakiwln

Bob Louwwers
Tem Colly

Don Bioniek
Daryl PatrishkoF
Dale Delgado
Tom Eastanza
Taul Spangler
Pauln Saucr
Crog Flaute
Dravid Stagerlill
Mike M almsten
Bruce Perkins
Sy Werner (inside)
Jason Sigmn
Salvgtore Cinella
Mark Whitmara
Jim Buckley
diha Steare

Jon Long

Roy Haynia

Alan Harvey
Anron Craves
Edward Bullock
Craig Berger
Anpelise Tran
Erian Davig
Diavid Stout
Allcy Caiyh

Bill Kexter
Philip Raberis
Marinos Styltanou
Garry Fupgliese
Vincent Bement
Will Hicklen
Mark Kerrigan
Pobar Hajjar
Asia Pocific offices -
Eurpoean offices

Sonuth Americag affices
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atter of MSC . Software

Documents Collected ¥ram MSC!

Allahabadi, Rakesh 1
Barclzy, Richard 2
| Bella, ﬁave 1
Blakely, Ken 5
Bloomherg, Tohn 2
Erar, Dvepak 1 |
Braver, Ioho i
I—E;rﬂnnu.n, Douglas ]
_E;DWII'., Todd 3
Bush, Richard 1
Euttl:;-l;.unda 1
Caselio, Alan 1
Cascy, Brian 1 T
Central Filas o 3_.
Chainvk, Mike 1
Chang, Harry 1
Chandhan, Rajendra 1
Chou, David 1 T
Chen, Wei-Leng I
Cheng, Hiien C. i
Coutracts 64

1 3oes not incdude clectronic files.
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C“FPH Chﬂs . 1

CSA : -
| Cully, Tom -

| Daniel, Al 1

Dravig, Chock - h -
Dickerson, Ed \

Dimas, David :

Fang, Jenny - -

Figer, Charles . ;

Finance :

Furno, Jobn ;

Goekel, Mike :

Grossen, Mike :

GﬁL :
mE:«L:!«'ill'_im!r M ark - | _

Harder, Robert ;

Hart, Bruce -

Herting, Dave ] ”
Hoff, Claus 1

Ho, Wal _ :

Hu, Fan-Shium ;

Hu, Wa — :

Huligren, G;r; :

Izadpanah, Amir :

Tohnsen, Erwin T — :
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]Dnas., Eill z

Kanthasamy, Kunaseelan 1

Karapetian, Mike 2

Karlsten, Ksith ¢! —
Kenyon, Mark 1

Kester, Bill | !

Kilroy, Kevin 1

Kobayashi, Makiko 1

EKoko, Bome . !

Komzsik, Lovis 1 ]
Kowalski, Tam 1 o ]
Furifink, Rob 1

Layficld, Dale -

Lec, Jason 1

Les, Sanz 1

Lihrahim, Omar 1
Embari David i

Long, Louis 1

MacMea], Richerd 1

Maher, Hill 2 ]
Marb, Wolfgang 2

Martin, Ralph 1

Martinez, Al | 1

Mattice, Karen 3

Mattson, Hi ) 2 — —
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Mz auphlin, Janet

Mendoza, Peter

Mistra, Hhmanshu

Maoare, Gregery

Moore, Jim

Mowrey, Iohn

Murphy, Jim

Murphy, Rick

Nygeswaran, Shan

—

Nell, Doug
Oien, Tulia

Pamidi, P. R

Papouha, Karerina

Pariner Files

Patel Hemant

Perna, Frank

Poschmarn, Paira

I___Rf:j'mﬂnd, Antoine

Reymond. Mike

Roach, Doug

Rosato, Carpl

Rose, Ted

Roy, Kil

_ Sanders, Jehn
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Schreiber, Oliver

Schwertz, Peter

Shamsizn, Shawm

Sheridan, Lynn

Sitton, Grant

Smith, Jane

Smitheon, Tyler

Sang, Dae

Stazs, Bob

Stoud, Danielle

Stowers, Frederique

Supplies/Central Files

Swrette,

Thomton, Brian

Toeres, Bill

Towles, Einda

Wallerstem, Dava

Wass, Bill

Wilder, Stcphen

Waongk, Dale

Yau, Lawience

Yu, Fisher
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Docket No. 9299

a coirporation.

e e Y St et !

ORDER GRANTING COMPLAINT C(H/NSEL'S MOTION TO
COMPEL COMPLIANCE WITH COMPLAINT COUNSEL'S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

IT 1S HERERY GRDERED that Complaint Counsel’s Motion to Compel Compliance with
Comoplaint Counsel’s First Reguest for Production of Documents and Things, as modified by
Complamt (lonmsel’s letter of December 26, 2001, is GRANTED.

i. Respondent shall continue rotling production of documents and things responsive o
Complaint Counsel’s First Request for Production of Documents and Things, as modified
by Complaint Counsel’s Ietter of December 26, 2001, '

Praduction must be completed by February 22, 2002,

b=

3. The scope of search will include the Lhard copy, archived, elecironic documents, and e-
mails, of all persons listed on Altachments J and K to Complaint Counsel’s Motion to

Compel,

4, Respondent will search baclaup tapes for responsive documents of the 15 mdividuals
listed on Attachment J next to whose namies is a “{B)".

5. Respopdent will properly designale all documents entitled to be marked

CONFIDENTIAL or RESTRICTED CONFIDENTIAL, and correct eroneons
designations by submitiing properiy marked documenis, by March 1, 2002,

Diated:

3. Michacl Chappcli
Administrative Law Tudge



