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This i3 not a game. This is government litigation firing 4 headshot at g relatively small
corporation for two de minimus (one $6 million, ihe other $1 1 million} acquisitions, demanding not
just divestiture of the acruired assets but the expropriation of MSC’s flag ship propeny:
MSC Nastran. (See Complamt “Notice of Contemplated Reliet,” at 8-9).

Yet, Complaint Counsel -- after admitting on January 7 thatits initial interrogatory responses
due December 12, 2001, were deficient and promizing “to supplemeant”™ “on or around January 15th”
- waited until 10:40 Friday night Jarmary 23 to email “Cemplaint Counsel’s Revised Responses and
Objections to Respondent MSC Software Corp.’s First Set of Interrogatories” (“Reviged

Responses™), attached as Extubit A only gffer Complaint Counsel had already recerved and reviewed

MSC's Motion to Compel, filed that atternoon."

! Notably, although Complaint Counsel also promiscd “supplemental” responses to MSC's
document requests - again initially due on December 21, and alse subject to MSC’s January 23
Motion to Compel, Complaint Counsel still has made »o effort at curing any of the deficiencies
identified in MSCs lciter of January 7, 2602.



This is game playing, plain and simple. The Revised Responses underscore Complaint
Counsel’s intent to hide the critical issucs of market defintfion and compeditive effects bekind a wall
of vague generalities punctuated by qualifiers like “such as™ and “including.”

In addition, Complaint Counsel continnes the game of preventing MSC from being abic to
consult with counsel to prepare its defense.  Despile containing me specific confidential information,
each page of the Reviscd Responses -- as had been the “initial” Responses -- are improperly
designated “ATTORNEY EYES ONLY.” As such, under the protective order, MSC counsel
canrof even discnss these “responses” with its client, thereby effectively foreclosing any ability to
prepare a defense in consuliation with MSC personnel. As demanded in MSC*s December 28, 2001,
letter, Complaint Counscl must put its contentions on the public record and allow MSC to test them
with its client,

As detailed betow, Complaint Counsel’s Revised Regponses -- which it took them a_mcnth
and a half'io produce - remain deficient for all the reasons set forth in MSC's January 25 Motion
to Compel and m MSC?s December 28, 2001, letter incorporated by reference therein,

First, Complaint Counsel continties fo dodye its responstbility to describe the “metes and
bounds” of the relevant product market. (See Revised Responses at Nos. 2, 3, & 4 {attached as
Exhibit A)). Complaint Counsel continues to combine qualifiers and generaiities in its “responses”
to interrogatories seeking the boundaries of the relevant product market - “advanced versions of
Nastran” -- alleged in the complaint.

Complaint Counsel’s “revised” articulation of the relevant product market -- “a high level of
advanced flinctionalily and a wide range of features and ar higher prices” -- uses more words, but stil]

fails to provide the precision mandated in an FTC adjudicatory procesding. Thus, in R 2. Donnelly,



* Complaint Counsel identified the relevant praduci markel sof simply as “gravure printing with higher
volumes than other printing runs,” but specifically as “*high volume publication gravure printing,’
which i3 approximated by four-celor gravure printing jobs with at least five million copies, at least
sixteen pages, and fasver than [our four-color versians (or the equivalent in one-color versions).” f»
re R R Dommelly & Sons Co., No. 9243, 1995 WL 46]. 663 (F.T.C. July 21, 1995},

In order for MSC to conduct discovery, work with experts, and prepare its defense,
Complaint Counsel must likewise specify hers what “linear structural sohstion™ jobs MSC Nastran
{amd UIAT and CSAR) are alleged to be uniqucly situated to perform. But Complaint Ceunsel
comtinues to refuse to identify whick of the “numerons grounds including features, capabilitics, types
of analyses performed, price level, ease of use, speed, size, complexty of problem that can be
analyzed, . . . ability to perform system-type analysis, availabiliiy of implementing software, computer
plallorm and operating system[s] in which the solver opcrates and record reliability”™ differentiare
MSC Nastran frem the other “advanced hnear structural selvers” offered by ANSY S, HKS, Dassault
and others in its ability “te solve farge problems with a large munber of degrees of freedem. ™ (See
Revised Responzes at Wo. 3 (attached as Exhibit A)).

Thus, if Complaint Counsel’s Revised Responses allege that the market is limited to “the level
and speed of performance and the size of model ihal can be unalyzed,” it must provide sufficient
detail about what those level, specd, and sizc constraints are. Just as Complaint Counsel was required
to define “large pnnting jobs™ in R.R-. Divvmelly as at least five milhon copigs, at least sixteen pages,
and fewer than four four-color versions (or the equivalent in one-color versions),™ so must Complaint
Counsel now state whet “lnear structural solution” jobs MSC Nasiran (and UA) and CSAR) are

alleged to be uniquely situated to perform, For example, what number of degrees of freedom



constitute a large problem? And, does Complaint Counsel contend —- as they did in B .R. Dosmelly —
that MSC can price discrinﬁnate to those customars (7.e. charge a higher price)?

Second, Complaint Counsel may not continne to wse gualifying nnguaye to gveid
disclosing information. Throughout its responses, Complant Counsel sprinkles the terms;

AR

“including,” “such as,” “for example,” “many users,” “among others,” and “as well as other factors.”
Complaint Counsel's efforts 1o hide behind these qualifiers -- and avoid providing whatever factual
information it possesses supporting the allegations in its complaint -- must be rejected.

Third, if Complaint Counsel has ne information to supporf a particular allegution, it must
say so. To b sure, MSC has belicved since this investigation began that Complaint Counsel has no
evidence for many of the allegaiions in its complaint.  Accordingly, MSC served interrogatories
requiring Complaint Counsel to identify the specific factual information it had to support those
allegations,

Complaint Counsel’s “responses,” rather than zllowing any narrowing of the issues for
discovery and trial in this case, resort to a mux of generalities about “users” {without identifying any
of them) and self-serving statements about “MSC’'s documents” and “third party documents™ (without
ever identifying any specific documertt).

For example, m Interrogatory No. 15, MSC seeks “each instance in which any person paid
a higher peice for any relevant product seld or licensed by MSC™ or any other anticompetitive
conduct resulling from the acquisitions at issue. In response, Complaint Counsel simply states:

“Complaint Counsel need not show at friaf that Bespondent has actually exercized enhanced market

power,” and “Respondent sray have exercised such enhanced market power ™



Il Complaint Counsel has se concrete examples of anticompetitive effects at this time,
Complaint Counset must say so. See, &g, Princefon Mgmr, Corp. v. Assimakoponios, No. 91 Civ,
5192, 1992 WL 84552, at *1 {5.DN.Y, Apr. 10, 1992} (*If defendant does nef know the answer to
any portign of the questions asked, she must so state under oath in response to the specific
interrogatory, . . "), Barlem River Consumers Co-ap., Ine. v. Associated Grocers, 64 F.R.1D. 459,
465 (3.D.IN.Y. 1974) (responding party's “duty is 1o state the [acts it will rely on and if'it does not
have any furiher information to say s0') {emphasis added}.

Fourth, Complaint Conunsel continues to refuse o provide complete information about
who it gathered inforination from during its investigation. Complaint Counsel’s Revised Response
tu Interrogatory No. T still falls well short ofits obligations. While Complaint Counsel now provides
a list of the companics for which Complaint Counsel provided documents to MSC, Complaint
Counsel stll refuuses to provide three key pieces of informatien: {1) what persons or departments were _
mvolved; (i) the source of the venfied statements that Complaint Counsel continues to withhold from
BSC; and {iif) the persons and companies conlacled that the FTC did not seek documents from,' bt
who ncvertheless provided the FTC with information during the investigation.

In a glaring example of gamesmanship, Complaint Counsel identifies ANSYS products as
being outside the “advanced Nastran” relevant produet market, and as a potential acquirer of UAT
and CRAR, yet ANSYS iy n.c.-r identified in tesponse to Interrogatory No. 1. While Complaint

Counsel’s response would have everyone believe that ANSYS has not been involved in Complaint



Counsel’s or the FIC’s investigation in any way, the fact of the matier is that Complaint Counsel is
simply gaming its response to withhold key information.?

Fifth, Complaint Counsel cannot continne to rely on decumenis withoni specifically
identifying them. Complaint Counsel continues to avoid responding by relying improperfy on vague
and general references to documents. For example, in response to Interropatory No. 2, Complaint
Counsel makes reference to as “Respondent’s employees and documents show™ with no specific
citations or document identification. As discussed in MSC’s opening brief, both Rule 3.35(c) and the
applicable case law are erystal-clear on this point. Complaint Counsel must identify the documents
at issuc with specificity, See, e.g., 16 CFR. 3.35(¢) (“[t]te specification shall include sifficiant
detuil to permit the interrogating party e idendfy readily the individinal documenss from which Lhe
answer may be ascertained™) {emphasis added). |

Sixik, Complaint Counsel’s “Revised Responses™ fail to identify exculpaiory evidence or
provide a privilege Iog.  Complaint Counsel’s Revised Responses do nothing to change the fact that
its objection lo providing exculpatory evidence in its possession is misplaced and contrary to
conirolling case law. (See MSC’s Motion 1o Compel Mem ). Similariy, Complaint Counsel --
directly in the face of FTC Rule 3.38A -- continues to refuse to provide a privilege log so that MSC
and Your Honor can better assess the mass of documents that are being withheld on alleged
“privilege” grounds, See 16 CF.R, §3.38A (stating ihat “[a]ay person withholding material ... shall,

if so directed im the ... request for production, submit . a scheduls of the items withheld™,

* Not surprisingly, ANSYS admitted thal il compeles with MSC Nastran across the board for
new customers. (See Jan, 25, 2002 MSC™s Mem. In Opp'n. to ANSYS Mot. for a Protective

COrder).



Therefore, despite -- and, indeed, becausc of -- Complaint Counsel’s “revised interrogatory
tesponses,” MISC continues to seek the reliefidentified in its briefin support of its Motion to Compel.

Moreover the fact that Complaint Counsel did aet stmply add infermation to its December
Responses — but affirmatively abandoned many of its earlier “responses,” substituting new encs --
is an acknowledgment of the inadequacy of the Interrogatory Responses Complaint Counsel has
rested on for the past two months. The now-ghandoned Interrogatory Responses -- cambined with
Complaint Counscl’s refusal to provide proper respenses — has delaved and prejudiced MSCs ahility
to develop its detense. As a result of this and other delays, MSC will be seeking an ¢xtension of the

trial schedule.

Respectfully submitted,
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TeftifW. Smith (Kar No, 458441)
Maritmchael O, Skubel (Bar No. 284934)
Michael §. Becker (Bar No. 447432)
Bradford E. Biegon (Bar Nao. 453766)
Larissa Paule-Carres (Bar No. 467907)
KIRKLAND & ELLILS

33 Fifteenth Street, N.W.

Sute 1200

Washington, D.C. 20005

{202) 879-5000 Tele,

(202) 879-5200 Fax

Counsel for Respondents,
MSC.Software Corporation

Dated; Jamuary 31, 2002



CERTIFICATE OF SERVICE

This 1s to cerily that on January 31, 2002, T caused a copy of the attached “Public
Version” of Respondent MSC Software Corporation’s Supplemental Memorandum in Support of
its Motion to Compel (Based Upon Complaint Counsel’s Belated “Resvised™ Amended
Interrogatory Answers) to be served upon the fellowing persons by hand:

Ilonorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commussion

a00 Pennsylvama Avenue, NW.
Washington, DC 20380

Richard B. Dagen, Esquire
Federal Trade Comrmssion

6031 Pemnsylvama Averue, N W,
Washington, DC 20580

P. Abbott MoCartney

Federal Trade Commission

601 Pennsylvamia Avenue, N.W.
Washington, DC 20550

Karen Mulls, Esquire

Federal Trade Commissiun
601 Pennsylvama Averue, N.W.

Washington, DC 20580

tz/ - ‘f
KLRKLAND & ELLIS
655 15% Street, NW
Washington, D.C. 20005

(202) 879-5000 (tel.)
(202) §79-5200 (fax)

Counsel for Respondents,
MSC.Software Corporation
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Dated: Japuary 25, 2002

%W@m

P. Abbott MeCarmgy
Pegoyv D. Bayer

Kent E. Cox

Karen A_ Mills

Patrick J. Roach

Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
(202) 326-2693

Facsimile {202) 326-3496
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CERTIFICATE OF SERVICE

Thiz 13 to certify that on January 25, 2002, I caused a copy of Complaint Counscl’s Revised
Responses and Objections to Respendent MSC Software Corporation’s First Set of Interrosatores to

be served via facsimile transmission and fellowed by hand-delivery of a copy to tha following person:

Marimichael . Skubel, Esquirc
KIRKLAND & ELLIS

G55 Fifteenth Screet, N.W.
Washington, D.C, 20003

{202y §79-5034

Fax (202) 879-5200

Counsgel for MSC.Software Corporation

PRt s,

P. Abbott McCartney




