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RESFONDENT MSC.SOFTWARE CORPORATION'S MEMORANDUM
IN SUPPORT OF TT8 MOTLION 10 COMPEL COMPLAINT COUNSEL
10O RES D TIEN DI YE
Pursuant to Federal Trade Commission Bule of Practice 3.38(a), 16 C.F.R. § 3.38(a),
Respondent MSC.Software Corporation (“MSC™) hereby submits this Memorandum in Support of
its Mation to Compel Comptaint Counsel ta respond to MSC’s First Set of Interrogatories and
MBS’ s First Set of Requests for the Production of Documients and Things. In accordance with the
Commuission’s Rules of Practice, MSC served its First Set of Interrogatories conlaining eighteen
narrowly-drawn contention intertogatories specifically focused on the core allegations ~ relevant
markei and competilive effects — of the Complaint. MSC also served ils Firsi Set of Requests for
Documents and Things conlaining eiphteen speci fic reguests for production seeking, among other
things, exeulpaiory factual information obtatned by Complaint Counsel in the course of its eighteen
month pre-Complamt investigation,
BACKGROUND
MSC served its First Set of Interrogatorics on November 21, 2001, Complaint Counsel’s
objections were served on December 3, 2001, MSC and Complaint Counsel met on December 4,
200H, in an attempt to resolve a variety of issues relating to pending discovery. At that time, MSC

expressed its concermns that Compiaint Counsel was improperly relyving upon refcrences to produced



docoments 0 respond to comtention interrogatories.  Complaint Connsel promised adequate
responses. Complaint Counsel served its responscs on Diecember 12, 2001, and failed to provide
substuntive regponses, relving primarily upon generic references to third-party documcnts.

MSC raiscd the serious deficiencies with Complaint Counsel’s responses ina December 28,
2001, letter. See 12/28/01 letter from T, Smith to A. McCartney {altached as Exhibit A In
response, Complaint Counsel acknowledged the deficicncies in its responses and stated that it
“axpect[ed] ta be able 1o supplement [its] Respanses to these Interrogatories on or around Jamuary
18, 2001.7 See 1/3/02 leiter irom K. Cox to T. Smith (attached as Exhibit B). In light of Conipiaint
Counsel’s promisc to supplement its responses, MSC refrained from filing a motion to compel. A
week has now passed and Complaint Counsel has not served supplemental responses to MSC’s
interrogatories. As a consequence, given the exlensive delay in ahiaiming s;uh.smnﬁve responses o
written discovery, MSC has no choice but to ask the Adnlinistrative Law Judge (*ALT* )} Lo intcrvene
and prder Complaint Counsel to provide meaninglul responses to MSC’s discovery.

MSC served its First Set of Requesis for the Production of Documents and Things on
December 11, 2001, Complaint Counsel’s objeclions and regponses to those requests were served
on Drecember 21, 2001, MSC detatied the specific deficiencies of Complaint Counsel’s responses
to its document requests by lcticr on January 7, 2002, See 1/7/02 leiter from T, Smith to A
BicCartney (attached as Exhibit C), Complaint Coynselhasnotresponded. Accordingly, MsCmust
seek Your Honor’s assistance o compel Complaini Counsel to respond.

MSC’s interrogatories snd requests for production were directed at three critical issues in the
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The “meres und bounds” af the relevani product markers that Complaini Counsel
alleges, and the things which differentiate producits that are in those velevant
mariess from those that are net (MSC’s First Sel of Interrogatorics, Nos.1 - 11, 18
{atrached as Bxhibit 1)), MS("s First Request for the Production of Documents and
Things, Nos, 10 - 13, 15 - 18 (aifached as Exhimt H));

Thespecific nature and scope of the anticompetitive effect that Complaint Counsel
coniends occnrred as a resuli af these consummared acquisiitons (MSC’s First Sct
ol Inlcrrogalaries, Nos. 14 - 17 (atlached as Exhibit D), MSC’s First Request for the
Production of Documents and Things, Nos. 8, 9, 14 {attached a3 Exhibit H}); and

The existence of any exculpatory evidence or — in the event Complaint Counsel
refused to produce exculpatory evidence — the identity of eacht person Complaing
Coussel communicated with regarding the acquisitions {M5C’s First Set of
Interrogatorics, No. 13 {atiached as Exhibit D), MSC's First Request for the
Produetion of Documents and Things, Nos. 1-4, 6 (attached as Exhibit H}).

Complaint Counsel’s responscs and objections to M3 Cs First Sef of interrogatories and First

Set of Document Requests do not satisfy Complaint Counsel’s obligations to reply fully and

completely to MSC’s discovery requests:

Complaint Counsel improperly refuses to answer coniention interrogatories:
Complaint Counsel objects generally to providing facts in response to MSC's
mterrogatories — including the facts underlving the aliegations in the complaint —
prior to the close of discovery. MSC's contention intcrrogatories are cxpressly
contempated by the Commission’s Rules of Practice. Complaint Counsel should be
compelled to respond properly to MSC’s interrogatories.

Complaint Counsel improperly relied upon produced documents 1o respond to
MS8C’s intervogeaiories withowt providing sufficient detail to idenfify any
documents: Complaint Counsel said that the responses to MSC’s interrcgatories
could be found in the nearly fifty boxes of documents produced to date by both sides.
Complaint Counsel, however, violaled Rule 3.35(c} because it did not previde
sufficient detail to allow MSC o identily specific documents. In addition, MSC's
contention interrogatories call for Complaint Counscl’s confenfions which cannot be
learned simply by looking atthe documents. Complaint Counscl must be compelled
to provide snbstantive, thorough responscs to MSC’s interrogatories.

Compluint Counsel improperiy refused to define ity alleged relevant product
market: Degpite referring to product market definilion as “the critical issue in thig
case,” Complaint Counsel refuses to specify the metes and bounds of the product



markeis alleped in the complaint, or identify those product features and capabilities
which differentizte products in the relevant market from those that are not.
Complaint Counsel must be compelled to identify which specilic products it contends
are “advanced versions of Nastran” and how thosc products arc differentizted from
other Finite Element Analysis {“FEA™) Iy their capabilitics and features.

* Complaint Counsel vefuises to identifyr ary compeiitive effects af tfie acquisitions
ai issue: Complamt Counsel refuses to ideniify any specific, aelual anticompetitive
harm arising from the acquisitions, cven though the acquisitions were made more
than two years agn, Complaini Counsel refuscs to identify any cusiomer whao it
contends actually paid higher prices or suftered any other anticompetitive hamm az a
result ofthc merger. Complaint Counscl must be compelled to identify cach specific
instance of higher prices or anticompetitive harm (including, but not limired s,
decreased inmovation) ol which 1t is aware atthis point in fitne — more than two years
alter the acquisition and afier two years of investigation and discovery.

* Complaint Counsel &s improperly withliolding exculpatory evidence: Dospite its
obligation to tun over exculpatory evidence, Complaint Counsel asserts a broad
array of privileges aver all exculpatory evidence, Complaint Counsel also retuses
to identify any individual with whom it communicated about the acquisitions except
thase diselosed in its Initial Disclosures or Preliminary Witness List. Fven though
Complaint Counsel was obligated to diselose thoge individuals likely to have
discoverable mformation on Noveraber 6, 2001, Complaint Counscl waited undl
December 17, 2001, to reveal the names of forty individuals in its Preliminary
Witness List, Complaint Comnsel must be compelled to immediately produce ali
exculpatory evidence wilthin its possession and 1deniify everyone with whom it
cotnmumnicated.

. Complaint Counsef fimproperly refises to produce u privifege log: Complaint
Counsel asserts the informer’s, deliberative process, investgatory, attormey-client,
and work product privileges as grounds for denyving MSC a large portion of the
requested discovery. Yet Complaint Counsel refuses 1o provide g privilege log and
has done nothing to cstablish that it is enfitled to assert those privileges. Complaint
Counsc] musi be compelled to immediately produce a privilege log and withdraw its
privilege assertions as to third partics with whom 1t has communicated

i COMPLAINT COUNSEL’S RESPONSES AND OBJECTIONS TO MSC*S
WRITTEN DISCOVERY CONTRAVENE ESTABLISHED LAW

Complaimi Counsel seeks to defer responding o MSC’s conlention inlerrogatories until fact

discovery i8 closad or unul it serves its expert reports. See Complaint Counsel”s Ohjections and



Responses to MSC's First Set of Inlerrogatories, Mo. T (atlached as Exhibil D) {staling Complaint
Counsel’s general objections o MSC's First Set of Intcrrogatorics as “premature insofar as it seeks
factual information . . . before discovery has been completad.”™), 1/3/02 letter from K. Cox to T.
Smith {attached as Exhibit B). The modern ribes of discovery do not permit Complaint Counsel to
surprise MSC with its responses at soime later date, Complaint Counsel must inform MSC what it
knows today and can supplemen al the close of discovery, Indeed it is obligaied o do so0. See
CF.R. § 3.31(g) (stating “Ta] party who has. . . responded to discovery with . . . a responsc is under
a duty to supplement™).

The very pupose of modern discovery rules is i prevent irial-by-surprigse. “The rles of
discovery are designed to narmow and clarifly the {ssucs and give the parties mutual knowledge of all
rclevant facts, thereby preventing surprise.” Difmore . Stubbs, 636 F.2d 966, 969 1.2 (5th Cir. 1981)
{noting that modemn discovery rules are intended to prevent “trial-by-ambush™); Shefak v. White
Motor Co., 581 F2d 1155, 1159 (5th Cir. 1978) (same); see afso Conley v. (Gibson, 3533 US. 41,
47-43 (1957) (noting the impertance of discovery in preventing surprise and narmowing issucs for
trial). The purpose of discovery is to make a irial “less of a game of blind man’s blufl and more a
fair confest with the basic issues and facts divelosed to the fullest practicable extent possible.”
Unidted Stares v, Procter & Gamble, 356 118 677, 653 {1958}.'

Conlention mierrogatories — like those MSC served — are & favored mechanism for
determining the (acts and reducing the threat of surprisc. Commission Rule 3.35(b) providcs that
“an interrogatory otherwize proper is not necessarily objectionable merely because the answer to the

interrogatory involyves an opinion or contenlion that relates to fact or the application of law to fact.”

! Unless otherwise indicated, atl emphasis has been added.
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I6CFR § 3.35(b). To the extent that Complaint Counsel had a legitimate bagis for filing this
Complaint, it must now  “provide Lruc, explicil, respousive, complele, and candid answers o
inferrogatarics.” Haasel v. Shell O Corp., 169 F.RD. 303, 305 (E.D. Pa. 1996}, Morcover,
Complaint Counsel’s answers may not be “vague, evasive, cantusing, [ov] cryptic.” id. at 304, See
alsa, Rusty Jones, Inc. v. Béatrice Co., 1990 W1, 139145, at ¥2 (N12, 1. 1990} (granting molion to
compel plainiiff to answer intotrogatorics relating to bases for allegations in complaint where for
“several months befors filing the case, Rusty iﬂnes had access to thousands of pages of Bealrice
documents™ and plaintiff, pursuant to Rule 11, “cerlainly investigated the case before filing their
complaiet in order to have some facinal basis upon which to base its allcgations™}.

Contenticn interrogatories are not only an appropriale — but the best — method of obtaining
the underlying bases for Cotnplaini Counsel’s allegations in the Complaimt. *Tt s clear that the
defendants ave entiled to kaow the fucts upon which plaintiff's claim ix fonnded. NMuhm!
knowledge of the relevant facts s essential to proper litigation.™ Sargent- Welch Scientific Co. v.
Ventron Corp,, 59 FR,D, 506, 503 (N.ID. 1. 1973} {granting motion to compel antitrust plaintiff to
disclose “the factual basiz or Soﬁrce of the allegations contained in the complamt™).

Rather than responding to MSC’s contention interrogatories by detailing the bases for its
allegations and providing the specific information called for, Complaint Connsel objected gencrally
to deing “Respondent’s work for it . . .. [T]t is not Complaint Counsel’s job to act as attorneys or
paralegals for Respondent. . . . Bespondent's ability 1o asccrlain answers (o0 the matters addressed
in the [nterrogatories from the thivd pavty documents is substantially the same, if not lighter, for’
Respondent than Complaint Counsel.” Complaint Counsel’s Ohjections and Responses to MSC’s

First Set of Inlerrogatorics, No, 4 (attached as Exhibit D).



Complaint Counscl’s abjection violates Commission Rule of Practice 3.35(c), 16 C.ER. §
3.35(c). Rule 3.35{c) expressly requires that when documends are referred to in lieu of answering
#n interrogatory, “[t]he specification shAalf include suffictent detail 1o permit the inlerrogating party
to identify readily the individual docriments from which the answer may be ascertained.” 16 C.F.R.
3.35(c). Referring to anundiffercntiated mass of documents tn licn of responding to intcrrogatories
has been rejected as an improper invocation of the rule. See Advisory Committee Notes to 1980
Amendiment of Federal Rule of Civil Procedure 33(c), 81 FRD 521, 53! (staling thal responding to
an interrogatory “by di.rawt.iug the interrogating parly o a mass ol business records. | . [1s] «n abuse
of the opiion™). When “docunients are produced under Rule 33(d), they must be accompatied by
indices designed to guide the searcher to the docements responsive to the interrogatories.”
CG'Connor v. Boetng N. Am., e, 185 F.R.D. 272, 278 (C.D. Cal. 199%).

Morcover, MSC cannot leam Complaini Counsel’s contertions [rom looking at documents
prodoced by third parties. Complaint Counsel issped a Complaint wilh forly-live delailed
allegations. Preanmably Complaint Counsel had an adeqnate understanding of what it was alleging
— and the facts which it believed supponed those allegations — or il would not have filed the
Complaint. M5C has asked for those understandings and these facts and is entitled to know them.

Complaint Counsel also improperly refuses to produce a privilege log. See Complaint
Counzcl’s Objections and Responses to MSC’s [First Set of [nterrogataries, No. 13 {attached as
Exhibit D} {stating that “Cnmplﬁint Counscl objects generally to Definitions and Instruction No, 22
of Respondent™s First Set of Interrogatonies to the extent that it requires Complaint Counsel to
“produce a privilege log™); Complaint Counsel’s Objections to MSC’s First Request for the

Produciion of Documents and Things, No. 9 (atiached as Exhibil E). Yet Complaini Counsel refuses



to identify any third party il communicated with during the invesligation who does not appear on ils
Preliminary Witness List asserting the work product, deliberative process and informant’s privileges.
See 1/3/02 letter from K. Cox lo T. Smiih (attached as Exhibit B), Indeed, Complaint Counsel
generally asseried these privileges lo withhold addiiional information and documents,  See
Complaint Counscl’s Objections and Rosponscs o MSC’s First St of Interrogalorics, Nos. 6-12
{aftached ag Exhibit 1); Complaint{ounsel’s Objections to MSC s First Request for the Production
of Documents and Things, Nos. 3-8 (atached as Hxhibit K),

Contrary to Complaint Counsel’s assertions, Complaint Counsel is obligated to produce a
privilege log. The Commission’s Rules of Practice explicitly require Complaint Counsel —as a party
to this case — 1o provide a privilege log for any documenis withheld on privilege grounds, See 16
C.FR. § 3.38A (stafing that “any person withholding material . . . shall, if' so directed inthe . . .
request for production, submit . . . a schedule of the items withheld”). Complaint Counsel should
net only be compelled to produce a privilege log, but if it persists in its refusal to produce one, its
privileges should be deemed waived. See Dorf& Stanton Communication, Ine. v. Molson Breweries,
100 F.3d 219, 923 (Fed. Cir. 1996} (holding that failure to produce a privilcge log demonstrating
sufficient grounds for assertion of the privilege waives if).

1. COMPLAINT COUNSEL MUST RESPOND TO MSC'S MISCOVERY
REGARDING THE ALT EGED RELEVANT PRODUCT MARKETS

One of the key purposes of MSC's discovery requoests was t0 asceriain the “motes and
bounds,” United States v. Pabst Brewing Co., 384 U8, 546, 549 (1964), of Complaint Counsel’s

alleged relevant product markets for “advanced versions of Mastran™ and “FEA solvers for advanced



Iinear strugtural analysis.™ “Determination of a relevant product market iz a NeCessary i:redicate o
afinding ol'a [Section 7] violation.” Uuited States v. E. I du Pant de Nemounrs & Co., 353 U.8. 586,
593 (1957}, Complaml Counsel has even represented to Your Honer that “ghe critical issie in this
case, we believe, will be product market definition.” 11/8/01 Hr'g Tr. at 11,

A, Complaint Counscl Refuses to Define what Constitutes an “Advanced” Version
of Nastran

Complaint Counsel alleged that one “relevani product market in which to asscss the likely
effects of Respondeni’s acquisilion of UAL and CSAR is the licensing or sale of advanced versions
of Nastran,” Complaint Y 21 {aftached as Exhibit F). To understand the “metes and bounds™ of that
allegation, MSC asked Complaint Counsel:

With regard to your allegation in paragraph 21 that “[o]ne rchevant
product market in which to assess the likely effects of [thc]
acquisilions of TJAT and CSAR is the licensing or sate of advanced
versions of Nastran,” identify each software product that you contend
constitutes an “advanced version| | of Nasitan,™
MSC’g First Sct of Interrogatoties, No. 2 {attached as Exlibit ). Complaint Counsel responded:
“Versions of Nastran offering higher levels of functionality and wider
ranges of features at higher prices [sic] level can be described as
advanced versions of Nasiran.”
Complaint Counsel’s Objections and Responses to MSC's First Set of Inlerrogatories, No. 2
(attached as Exhibit ). The response does not identify a benchmark against which these “highcr”

levels of functionality, price, and features can be measured, not does the response identify which

products Complaint Counsel contends fall within such a definition. Thus, all the response states is

* MSC’s First Set of Interrogatories, Nos. 1 - 11, 18 {attached as Lxhibit (), MSCs First
Request for the Produclion of Documents and Things, Nos. 10 - 13, 15 - 18 (atlached as Exhibit
i,



that “advanced versions™ of Nustran — the products at the heart of Complaint Counscl’s charges —
are those versions of Nastran which are more advanced than those versions which are not,

The lack of detail in Complaint Counsel’s market definition stands in sham contrast io the
detail required in other cases. In fx re £ R Donnelly & Sons Co., No. 9243, 1995 WL 461663
(E.T.C. huly 21, 1995), lor example, the velevant product was defined as5™ high velume publication
gravure printing,” which is approximated by four-color gravure printing jobs with at least five
million copies, at least sixteen pages, and fewer thag [bur lour-color versions (or (he eguivalenl in
onc-color versions).” fd at *12. Complaint Counscl i3 similarly obligated — af this lale date in
Complaint Counsel’s analytical process—to identify the metes and bounds of its “advanecd Nastran™
markel with similar precision.

MSC’s Inlerrogalery No, 2 specifically attempts to learn which products are within the
alleged market by asking Complaint Counsel to identifly the Tanctionalities and fealures thut place
a product within the alleged product market for “advanced versions of Nastran.” For each product
that Complaint Counsel contends is in the alleged relevant market for “advanced versions of
Nastran,” MSC asked Complaint Counsel to

identifly the computer platform and operating systein on which itruns,
the firm or company which sells or licenses it, describe in detail
{based on the criteria listed in Paragraph 12 of the Complaint) how
that product is differentiated from versions of Mastran which you do
not consider to be advanced versions of Nastran, inclnding the
analvses performed vsing that product, the price level of that produet,
the ease of use of that produaci compared o versions of Nastran which
you do not consider to be advanced versions of Nasiran, the speed of
that produel, the size and complexily of problems that can be
analyzed nsing that product, the ability of that produel to perform

gystem-lype analyses, the availabilily of complemeniary software,
[and] the type of input and cutput file format utilized by that product.
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MSC’s First Sct of Interrogatories, Wo. 2 (attached as Exhibit G).

Complaint Counsel “responded” by stating that “[h]aving acquired UAT and CSAR, MSC
already knows the level of funchionalily and range of features and price levels that distnguish these
solvets.” However, MSC doesnol know Complaint Counsel's contentions regarding such matiers.
Complaint Counsel's response puts MSC 1o the bizarre task of lifigaling against itselll See 12/28/01
letter froin T. Smith to A. McCantney (attached as Exhibit A).

Complaint Counsel told Youwr Honor that “solvers are differentiated products. They bave
different levels of power, of performanece, they do different types of analyses, they have different
jprice poinis, they are in diffcrent platforms, and it is so important to recognize the differentiation |
of these produces.” 11/3/01 Hr'g Tr. at 30. Yet when MSC asked Complaint Counsel how
“advanced” versions of Nastran were differentiated from other versions of Nasiran, Complaint
Counsel punted, ideniifying only those “versions of Nastran offering higher levels of funclionality
and wider ranges of features at higher prices.”

If MSC is to prepare its case, it has to know what functionalities and features Complaint
Counszel contend differentiate “advanced versions of Nastran™ from other versions of Nastran - just
as Compliant Counsel was compelied in Donrelly to differentiste which print jobs werc
diffcrentiated from others to cxplain Complaint Counsel’s view that “high volume™ gravure printing
was a relevant market.” Withoul having this information, MSC cannot ascertain flmough discovery
(1) what products have the required fealyres, functionalities, and prices; (i) why customers want

thesc products with their functionaiities and features at those prices and what choices they believe

* Complaint Counscl’s reluctance to specify the markets with preeision is understandable —
although not peemissible — givea that in Dearefly, once Complaint Counscl preciscly identificd
the parameters of the reicvant product market, its case feil apart.
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they have; and (111} which competitors offer products with those features and functionalitics at thosc
prices. In short, without this information, MSC cannot conduct discovery ot prepare its witnesses,
experts, and defenses.

B. Complaint Counsel Refuses to Define What Coastitutes an FEA Solver for
“Advanced Linear Structural Analysis

Complaint Counsel also alleged that another relevant product market is the “broader market
... |for] FEA salvers for advanced Hnear shructural analysis.,” Complaint 9 21 {aitacked as Exhibit
F). MSC similarly sought to leamn how FEA solvers for “advanced” lincar structural analysis could
be distinguished from those which perform linear structural analysis.

With regard fo your allcgalions in paragraph 22 that “[a]nother
1elevant product market in which to assess the likely effects of [the]
acquisitions of UAL and CSAR is the broader market consisting of the
licensing or sale of FEA solvers for advanced linear structural
analysis,” identify each software produet {whether or not soch
sollware 1 commercially available) that you contend constitutes an
“FEA sclver for advanced linear structural analysis. ™ For each such
product, identify the computer platform and operating system on
which each is used, [and] the firm or company which sells or licenses
it,

MSEC's First Set of Interrogatories, No. 3 (attached as Exhibit G). Complaint Counsel’s response
to this Interrogatory has been similarly warevealing,

While ANSYS and Dassault offer FEA solvers that perform some

advanced linear structural analysis, they do not offer the same or

similar fonetionality and features of advanced versions of Nastran.

Futthetmore they may not be available on the same computer

platforms as advanced versions of Nasirun,
Complaint Counsel’s Objections and Responses to MS3C’s First Set of Interrogatories, No. 3
{altached ag Exhibit D) Corplaint Counsel’s response, like its earlier response about the “advanced”

Nastran markel, is devoid of any specifics, even thongh the interrngatory specifically asks for them.
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C, Complaint Counscl Refuscs to ldentify Any Actual Switching Costs

Complaint Counsel alleged that before the acquisition, users switched between “advanced”
versions of Nasiran offerad by MSC, UAL and CSAR because the products offered similar features
and capabilities. See Complaint ¥ 17 (attached as Exhibit F). Complaint Counsel also alleged that
differences in functionality “discourage switching from advanced versions of Nastran to other
solvers,” oven in responsc to price increases. fil.

MSC competes with numerous solvers, some of which are s0ld 45 stand alone products gnd
some of which are part of more integrated products and Computer Aided Design systems. A central
pillar of Complaint Counsgel’s case is thal users who onee swilched among MSC, UAIL and CSAR
as a way of disciplining MSC’s prices can no longer do so. But it iz not at all evident that such
switches ocourred in the way Complaint Counsel implies. Maoreover, major MSC customers have
switched to other, non-Nastran solvers, thus disproving Complaint Counisel’s slicgations that
differences between Nastran and non-Naétran codes prevented such awitching {and showing that
MSC has significant and flerce competition).

. To that end, MSC sought to leam the specilic bascs for Complainl Counsel’s allegutions,
MSC soughtto lcan what diffcrences in funclionality “discouraped” switching and which customers
switched between the versions of Nasiran available, Like the rest of its responses, Complaint
Counsel’s angwers were unrevealing.

Complaint Counsel did not identify whick “differences in functionality, computer ciode,
features and capabilities and file formats™ discouraged switching to non-Nastran solvers. Instcad,
Complaint Coymsz] simply responded that “customers ﬂ.f advanced versions of Nasiran fo some

extent are discouraged from switehing . . . duc to, among other reasons, differences in {unciionality,
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(ealures and fle formats.” Compleini Counsel’s Objections and Responses 1o MSC's First Sct of
Intcrropatorics, No. 7 (attached as Exhibit [}, Nor does Complaint Counsel identify the newly-

added “other reasons,”

M. COMPLAINT COUNSEL MUST RESPOND TOMSC*S DISCOVERY REGARDING
THE ALLEGED ANTICOMPETITIVE EFFECTS

Whether there have been any anticompetitive effects as a result of these acquisitions is the
ultimate issue in this case. The acquisitions were consimmmated over twa years ago. If Complaint
Counsei’s allegations were comect, there would presumably be substantial past-merger evidence of
the specilic anticompetitive impact that these acquisitions had on the markel. Consequently, MSC
asked Complaint Counsel to

[ijdentify cach instance in which any person paid a higher price for

any relevant product sold or licensed by MSC or each instance in

whic!1 ‘ﬂ}src has been any other anticompetitive action or effect of the

acquisitions.
MS(C?s First Set of Interrogatories, No. 15 (attached as Exhibit G). Inresponse, Complaint Counsel
did not identify a single instance in which any person paid a higher price for a relevani product atier
the acquisitions, nor suffored any other acfwal anticompetitive action or effect.

Instead, Complaim Counsel said “MSC*s acquisitions o[ UAT and CSAR created or enhanced
15 power to raise or maintam prices above a comnpetitive level™ and that “[t]he entire cumpf:ltiti\'-:
dynamic changed with MSC's acquisitions.” Complaint Coungel’s Objections and Responscs to
MSC’s First Set of Interrogaiories, No. 15 (attached ag Exhibil D), Complaint Counse) also stated

thal MSC exerciscd marked power when entering inio new and renewed license agreements, when

MSC customers paid higher prices, when former UAT or CSAR customers no longer could by those
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products and when MSC switched somie customers to paid-up licenses. But Complaint Counsel
offers no specific instance as the interrogatory 1-er;p.1i.rt:r.‘;.4 |
MSC also asked Complant Counsgel to :dentify:

each product developmoent or enhancement for any relevant product

sold or licensed by MSC ihat MSC withheld or delayed as a

conscguence of the acynisilions.
MSC's First Set of Interrogatories, No. 16 (attuched as Extabit G). Complaint Counsel’s response
was again generic and failed to provide any specific instance calied for by Lhe inlerrogalory:

MSC’s acquisitions created and enhanced its pawer o withhold or

delay such prodnel enhancemenis, development, lsatures, and

capabilitics.
Complaint Counscl’s Responses and Objactions to Interrogatory No. 16, Complaint Counscl mmust
be compelled to either specify whether MSC has delayed or withheld any product development or
enhancement — and if yves, which one — or Complaint Counsel must admit that — at present — it is ror
aware of any such circumstance.
IV, COMPLAINT COUNSEL MUST DISCLOSE EXCULPATORY EVIDENCE

Despite the clear obligation on government representatives such as Complaint Counsel to

turn over all evidence in its possession — particalarly that which does not support ils case —
Complaint Counsel has steadfastly refused to produce exculpatory material. Complaint Counsel
improperly objects as follows:

Complaint Counsel objects generally to Respondent’s First Set of

Interrogatories to the extend [#ic] it seeks identification of any
exculpatory evidence. Such requests seck attorncy work product

* Again, perhaps Complaint Counse hopes by dodging the question it can hide from the fact
that pnces have nef increased hecause MSC confinues to face the same mesm]ngﬁ.ﬂ and fierce
compeiitive threats it faced before the acquisitions,
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materials and information thai is protecied by the informant’s,

invostigatory records, and gowvernmetital deliberative process

privileges.
Complaint Counsel’s Objections and Responzes lo MSC’s First Set of Interropalaries, No. 6
(aliached as Bxhibit ).

Cumplaint Counsel’s objection to providing exculpatory evidence is not well founded. The
Supreme Court bas made it clear that defendants like MS5C are entitled to receive the exculpatory
evidence the government gathers during the course of its probe.  United States v. Brady, 375 U.S.
£3, 87 (1963) tholding that “the snppression by the prosccution of evidence favorable to an accused
upon request violates duc process where the cvidence is malerial cither lo guilt or punishment™},
The obligation to provide exculpatory evidence applies with equal force to Complaint Counsel int
FTC adjndicative proceedings. In re Ofin Corp., Docket No. 9196 (Nov. 26, 1933} (ordering
Complaint Counse] to produce documenis that “clearly. . . tefute or disprove any of the allegations
in the complaint™). Any “suggestion that officials of a law enforcement agency may deliberately
withhold from respondent a document they believe to be clearly exculpatory is repugnant to any
notion of fair administration of justice.” £4.; see also fn re Warner-Lambert Co., Docket 8850 (Oct.
5, 1973) (requiring production of exculpatory evidence).

“It Is unconscionable to allow [the government] to undertake prosecution and then lnvake
its governmental privileges to deprive the accused of anpthing which night b.c material to his

defense.” United States v. Reynolds, 345 U.5. 1, 12 {1953). “As a plaintit, the government has an
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obligation te be forthcoming with information it possesses which may assist defendants in preparing
for trial.™ fn re Sunrise Sec. Litig., 109 B.R. 658, 666 (E.D. 'a. 1990) {citing Reynolds, 345 U.5.
al 12).5

MSC anticipaled that Complaint Counsel would refuse to produce exculpatory evidence and
s0 propounded Interrogatory No. 1, which asked Complaint Counscl to:

Identify each person wilh whom you have communicated regarding
MSC’s acquisitions. For each such person, describe what was 3aid
about the acquisitions, stafe the dafe and duration of all such
communications, state whether that person has given vouan affidavit
or other written statement (whether in final or drall form}, and
idendify all documents and things provided to the FTC by that person
and all documents and things provided by the FTC to that person.
MSC’s First Set of Intcrrogatories, No. 1 (attached is Exhibit ().

MSC recognized that if Complaint Counsel refused to produce exculpatory evidence, il
would be necessary to retrace Complaint Counsel’s steps and depose each of the customers and
competitars that Complaint Covnscl interviewed during thz investigation to learn what exculpatory
evidence had been provided. MSC also — rightly — assumed Complaint Counsel would choose 1o
reveal only those third parties helpful to its case. Thus by comparing the lisi of peopls Complaint

Counsel disclosed with the list of those it communicated with, it would be possible to identify those

wilh exculpalory evidence,

* Here, the relief Complaint Counsel secks is punitive, not just remedial. 1t asks for divestiture
saflicicnl Lo crealc two businesses selling M3 C. Vastran, instcad of reercaling ihe competilion
lost by two, small firms with inferior codes. - The punitive nature ot this relief makes lhis action
quasi-criminal i naiure and therefore further necessitates the need for Complaini Counsel to
pravide Brady production o MSC to assure that its Fifth Amendment due process rights are
protected to prevent an unconscionable taking of its propetty.
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Complaint Counscl also refiased, though, to disclose anyone 1t communicated with cxeepl
those discloged onits Preliminary Witness List, See Complaint Counsel’s Objections and Responses
10 MSC’s First Set of Interrogatories, Wo. 1 (attachcd as Exhibit I¥). Complaint Counsel has
steadfastly relused to reveal the identity of these third parties by asserting, inter afia, the informer’s
privilege. See 1/3/02 letter from K. Cox to T, Smith (attached as Exhilit 1),

Although it is impossible to agsess the exact contours of Complaint Counsel’s privilege
asscriion bocapse Complainl Counsel refuses o produce a privilege lug, il appears (hal the asseriion
of the informer’s privilege is inappropriate here. As an initial matter, the informer’s privilege is not
ahaohite. “Where the disclosure of an informer’s identity, or of the contents of his communication,
is rclevant and helpful to the defense of an aceunsed, or is essential to a fair determination of 4 cause,
the privilege must give way.” Roviaro v. United Staies, 353 U5, 53, 00-61 (1957) (“balancing the
public interest in protecting the flow ol informalion against the individual’s right 1o prepare o
defense™); id at 62, Although the goal of the informer’s privilege is to give the government the
ahility to assure informers that their identities can be kept confidential, when the interests of fairness
to a defeudant demand that informers identities be disclosed, the govenment must produce that
information, See Westinghouse Elcc. Corp. v. Uity of Burlington, 351 F.2d 762, 772 (D.C. {ir.
1965} (noting that this profection is designed to cncourage informers to continue to provide
information to the government).

The principle I]]Eﬁh&l]]iﬂm by which the informer’s privilege serves the govermment’s interest
in gathering information is by preventing retaliation against the informer. DBut “[t)he informer’s
privilege has no application where the informer reports purely fawful activiey.” New York v, Cedar

Park Concrete Corp, 130 E.R.IX. 16, 21 (S.D.N.Y. 1990). The privilege does not apply when the
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roport concerns fawfaf activitics becavsc “law enforcement goals are not furthered and the informer
nesd not tzar bodily harm if his identity 15 disclosed.” Alfiance 1o End Repression v. Rockford, 75
F.R.T3. 441,445 (N.I>. T1L. 1977). When balancing ihe pariies competing interests, the court congiders
the respondent’s need for the information and other potential sources for the information, in addition
to any possible refaliation against or promises of confidentiality made to the informant.

The policy purposes behind the informer’s privilege are cven less i force inan antitrust case.
See Westinghouse, 351 F.2d a0 772, Customers threatened with anticompetitive harm have adequate
economic incentive to report antitrust violalions lo the government and do net need anonyrily as
an added incentive to do s, See 7

In this case, M3C seeks the identity of individuals Complaint Counsel communicated with
and who have provided excufpatory evidence to the goveroment. Thus, MSC seeks to leamn who
told the government that MSC has ot engaged in unlawful activity, Because these individuals have
presumably told Complaiml Counsed that they see no anticompetitive threat from MSC's acquisitions,
thc}' have pa need ta fear retaliation from MSC.°

The idenlity of those who gave cxeulpatory evidence o Complamt Counsel iy tiaterial o
MBC*s defense. Cusiomers arc at the very center of the issucs prescated. For example, when the
ALY asked Complaint Counsel “Thlow are you geing to prove the viability of [UAT and CSAR],”
Complaint Counsel responded that “[w]e are going to be presenting yon [sic] evidence from

customers that relied upon . . . UAT and CSAR.” 11/8/01 Hr'g Tr. at 15

5 In light of Complaint Counsel’s decision to name forty customers in its Preliminary Witness
List, it does not seem that Complaint Counsel thinks retaliation i3 g signiticant threat.
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Nor should MSC be put to the uscless and diversionary task of asking cach of its customers
not listed on the Preliminary Wilnegs List if they talked to Complaint Counsel and if .ﬂley gave
Cnmﬁlaint Counsel exculpatory cvidence. It is far less burdensome for Complaint Connsel to give
MSC a list of cvervone that it cormmunicated with. A respondent Like MSC “should not have to
survey the entire industry to find out who has specific information on these charges if that
informalion is in the hands of the plainlift’” Uknted States v. dbomirnmn Ltd., 268 F. Supp. 758, 762
(D.IN.J. 1566} ({inding that the informer’s privilege did not apply and directing the govemment to
turt: over the information at issue).”

V. CONCLUSION

Withaut clear, full, and direct responses to MSC's discovery requests, MSC will e unahle
ta fully prepare its case and defend itself. Tt is more than unconscionable to allow a govemment
agency te withheld informatign from defendants and o refuse to answer properly propounded
interrpgatories that are designed 1o clarify the issues, give the parties mutual knewledge of the facis,
and prevent surprise.

Complainl Counsel must be imumediately compelled to respond fully to MSC’s discovery,
Complaint Counsel must also immediately produce a privilege log which properly identifies the
information being withheld and the bascs {or withholding it.

Consequently, Complaint Counsel should be compelled to:

? Complaint Counsel has cited i re Giffetre, 98 F.T.C. 975 {1981) for the propaesition that it is
not required to disclose everyone it communicated with. But Complaint Counsel’s reliance upon
Giffeite is misplaced. Gilfeste does not confer ap aulomatic blanket of informer’s povilege wpon
anyone Cotnplaint Counsel communicated with. In (afletre, the Commission found that the
Respondent’s generalized request for the identity of those whoe had communicaled with the FTC
~ had made ne showing of either a need for, or ihe or materialily of, the information sought.
Herc, MSC has morc than fully demonstraled the need and materiality ot the information it sccks.
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10.

i1,

Respond in writing and in detail to each of MSC’s interrogatories;®

Respond to MSC’s contention interrogatorics fally by identilying each specific product
which Complaint Counsel considers to be an advanced version of Wastran;

Identify how each such identiffed ad vanced version of Nastran is differentiated from versions
of Nastran which arc not advanced, bazsed on the critenia disted in Paragraph 13 of the
Complaint; :

Respond to MSC’s contention interrogatories fully by identifying each specific product
which Complaint Counsel considers to be an FLA solver for advanced linsar stuctural
analysis;

Kentify how caeh such idenlificd FEA solver for advanced lincar stmictural analysis is
differentiated from versions of Nastran, based on the criteria listed in Paragraph 13 of the
Complaint;

Identify each anticompetitive barm which Complaint Counsel alleges to have nccurred since
the acquisitions;

Identily each difference in funclionality which discouraged nscrs from switching fror
Nastran to olher FEA solvers;

Produce all exculpatory evidence in its possession, custody, or confrol;
Tdentify each person with whom it communicated regarding the acquisitions;
Produce a privilege log,

Such other relict as the AL) may deom necessary.

Faimess demands no less than that MSC be given 4 legitimate opportunity 1o prepare its

defense in light of Complaint Counsel’s intent to deprive MSC of its property. Indecd the delay

caused by Complaint Coungel’s Tailure (o respond o MSC's discovery has already terminally

irmpaired M8C’s duc process right to a fair hearing under the cxisting irnal schedude, Accordingly,

® We have highlighted for Your Ilonor the key interrogatories that Complaint Counsel faited to
answer, but we respectfully request that all of the inierrogatories be answered meaningfully as
detailed in the letter to Complaint Counsel. See 12/28/01 Letter from T, Smith to A. McCartney
(attached as Exhibit A).
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MSC will be asking the ALJ to extend the time for MSC to engage in discovery and ultimately the

start of the trial,

Dated: January 31, 2002

Respecifully subminted,

Marimichael O, Skubel (Bar No, 2045343
Michael 5. Becker (Bar No, 447432)
Bradford E. Biegon {Bar No. 453766)
Larissa Maule-Carres (Bar No. 467907)
KIRKLAND & ELLIS

655 152 Street, N.W,, 12 Floor
Washington, DC 20005

{202) §79-5000 {Phonc)

(202) 879-5200 (Facsimilc)

Counsel for Respondent
MSC Software Corporation
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Drocket No. 9259

a carporatian,

bt S Smpar? e b

[PROPOSED]| ORDER
IT 1s HEREBY ORDERED that Respendent MSC Software {Corporation’s Motion to
Compel Complaint Counsel to Respond to MSC’s First Set of Interrogatones and MSC™s First Set

of Requests for the Production of Documents and Things is hereby GRANTED.

D Michael Chappell
Administrattve Law Judge

Drated;



CERTIFICATE OF SERVICE

This is to certify that on January 31, 2002, 1 caused a copy of the attached “Public
Version™ of Respendent MSC Software Corporaiicn’s Motion 1o Compel Complaint Counsel to
Respond to Written Discovery, Memorandum in Support thereof, and Proposed Order to be
setved upon the following persons by hand:

Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission

600 Penngylvania Avenue, N'W.
Washingtan, DT 20580

Richard B. Dagen, Esquire
Tederal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

P. Abbott MeCartney

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

Karen Mills, Esquire

Federal Trade Commission

601 Pennsylvania Avenue, NW.
Washington, DC 20380

Sk S Aoty

Hedﬁ \Agaﬁ\te / </
KIRKLAND & ELLIS
655 15™ Street, NW
Washington, D.C. 20005
(202) 879-5000 (tel)
(202) 879-5200 (fax)

Connsel for Respondents,
MSC.Software Corporation
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KIRKLAND & ELLIS

PARENEREMIPS INCLLIHNG FROFESEIDNAL CORPORATIONG

BSS Fifteanth Steael, MW,
Washington, 0. 200055783

Tefft W, Smith
To Call Writee Diracthy: (202} ATE-5000 Faogmile:
{202} 8795212 2023 8795200

December 23, 2001

V1A' Fax and Hand Delivery

F. Abbott McCariney, Esq.
Karen Mills, Ezq.

Federal Trade Commigsion

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20005

Re:  MSC.Software Corporation, Docket No. 9299
Dear Abbott and Karen:

Complaint Counsel’s Objecdons and Responses o MSC Software’s First Set of
Interrogatories are plainly deficient and fail to comply with Complant Counsel’s obligation to
provide MS3C the essential discovery necessary to allow MSC a fair hearing consistent with 1ts due
process rights, '

Complaint Counsel “ohiects™ that “it {s not Complaint Counsel’s job to act as attorneys or
paralegals for Respondent™ and agserts obviously inapplicable “informants,” “investigatory™ and
other “govemment” privileges to avoid disclosure of exculpatory evidence. Whatever Complaint
Counsel thinks its job may or may not be,' one thing is ciear; Complaint Counsel cannot continue *
to “hide the ball” by refusing to respond to narmrowly-tailered discovery drawn directly from

Complaint Counsel’s public accusations.

Of further concern for the faimess of these proceedings, Complaint Counsel’s latest filings
confirm that Cemplaint Counsel has not been forthcoming in disclosing the sexrces of its claims.
Despite 2 regulatory requirement to disclose the “name, and, if known, the address and telephone
number of cach individual likely to have discoverable miormation relevant 1o the allceations of the
Commission’s complaint”™ in its Initial Diselosures, 35 C.E.R. § 3.31(b), due on November 6, 2001,
Complaint Counsel waited until its Preliminary Witness List om Diecember 17, 2001, 51x wocks later,

! "[The Government] is the representative nof of an crdinary party. . ., but of g sovereignty . . . whoge mierest . .
iz not that it shall win casas, but that justice shall be dome." Berger v. Unfted Stares, 295 U5, 78, 85 1935).

Chicego London Los Angales Maw York
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1o identify the forty individuals whom it intends to call at trial, only one of whom was listed in
Complainl Counsel's Initial Disclosures.

This is not right and ralses serious questions about the trial schedule.

MSC's concerns with gach of Complaint Counsel's General and Specific Objeetions and
Rexzponses is detailed below.

General Objections

General Objection No. 1. Complaint Counscl’s objection to providing factual information
“before discovery has been completed and the case fully devetoped” is not well founded. MSC is
entitled to know the facts as Complaint Counsel presently wnderstands them, cspecially m light of
- the forty-paragraph Complaint that has been filed in this case after cightesn months of investigative
efforts.

Since MSC’s interrogatoties are plainly drawn from the numbered allegations in the
Complaint, MSC is entitled to know the facts that support the detailed allegations that Complmnt
Counsel has made. Complaint Counsel’s action threatens 1o deprive MSC of its due process rights.
MSC must know these facts now so that it may properly conduct its own discovery and prepare its
ks,

This objection 15 also inconsistent with General Objection No. 20, in which Complamt
Counsel reserves the rght to supplement it responses. Complaimt Coensel’s reservation is a
requivement under the Rules; if Complaint Counsel learns new facts during discovery it must
supplement its responses.

General Objections Nos. 2 and 3: Complaint Counsel’s objection that the burden of
identifying the evidence supporting the allegations in the Complaint is the same for Complaint
Counsel as it is for MSC is simply nof true. The FTC conducted an eighteen month investigation
1 which il supposedly talked to numerons MSC competitors and customers and gathered a wide
array of information from them. Clearly Complaint Counsel weighed and sified the evidence before
recommending litigation to the Cormrnission and hefore drafting its Complaint. Thus, the burden of
identifying this evidence for Complaint Counsel is virmally nonexistent (especially compared 10
MSC’s burden of sifting through more than forty boxes of documents gathered and produced in this
matter so far),
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MSC is plainly entitled under the Rules to propound contention interrogatories and
Complaint Counsel is alsp plainly required to respond fully to them. Compliint Counsel’s
nndifferentiated designation of documents previcusly-produced by MSC and third parties as its
responses to MSC’s narmowly-focused interrogatories 1s inappropriate. See 16 CFR. § 3.35
{requiring that, when documents are referred to answer an interrogatory, “[t]he specification shall
inchade sufficient detai! to permit the interrogating party to identify readily the individual documents
from which the answer may be ascertained™). MSC cannot reconstruet either the information
gathered from third parties or glean which facts Complaint Counsel relied upon in framing 1ts
allegations by simply reviewing the documents. Neither the documents previously produced by
MSC nor those produced by third parties will identify Complaint Counsel’s interpretation of those
docuntents and the bases for Complaint Counsel’s contentions in the Complaint, which MSC has
denied.

(General Objection No, 4; Commplamt Counse?’ s objection that “it 18 not Complaint Counsel’s
job to act as attorneys or paralegals for Respondent and select all of the matenials supporting a
particular proposition”™ is spurious. This objection relies upon Complaint Counsel’s production of
its documents responsive to the mandatory initial disclosure requirements and those previously
praducedby MSC. In short, rather than answer the interrogatories, the objection directs Respondent
to sift through the boxes of documents produced in the case. The most flagrant example is
Complaint Counsel’s response to Interrogatory MNo. 18, which asks for the methodology used to
calculate MBC s marketshare as alleged in the Complaint. Complaint Counsel’s response says that
vISC can learn the answer 10 this question by consulting its own documents, employees, licensees,
and customers. 5

* Commission Rule of Practice 3.35 does not permit Complaint Counsel simply to refer to
documecnts on a wholcsale basis as an alternative to responding to interrogatonies. First, Rule 3,35
applies to the responding party’s sws documents, nar third party documents. Sz¢ 15 CF.R. §3.35
{permmtiing aresponding party to answer interrogatories by referring to documents when “the answer
to an interrogatory may be denved or aseeriained from the records of the party upon whom the
interrogatory has been served”). Second. even if third party documents held by the FEC were
subject to the Rule, then Complaint Counsel must still specify which documents contain the
response to the interrogatory.

General Objection No. 3. We are unaware ol any third party whe has formally objecied to
the Protective Order. Thus we assume that no information has been withheld on this ground. Please
confitm 1t our understanding 15 incorrect.
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General Objection Ne. 6: Complaint Counsel’s objection to providing excul patory evidence
15 not well founded. An administrative agency must disclose exculpatory evidence in a civil
procesding under the principles enunciated in Arady v. Mandand, 373 1.5, 83, 87 (1963} and its
progeny. See, e.z., In re Warner Lambert Co, 83 F.T.C. 819, §20 (1973} mandating disclosure of
exculpalory evidence). To the extent that Complaint Counsel contends that it is under no such
obligation, please identify any authority which supports Complaint Counsel’s position.

Ceneral COhfection Nos. 7-13: Complaint Counssl’s objection to producing information
regarding the identity of persons with whom it has communicated based upon the work produst
doctrine and informants, defiberative process, and investigatory privileges is not well founded. To
the extent that Complaint Counse! is withholding information responsive to MSCs interrogatories
based on thesc privileges, 1dentify the nature of the material withheld and the authorty which
supports Complaint Counsel’s asgertion of such immunity or privilege as to that information. We
are aware of no procedure or rule that excoses Complaint Counscl from producing a privilege log.
Please identify any anthority which Complaint Counse! contends supports the position that
Complaint Counsel is not obligated to produce a privilege lop.

(reneral Objection No. 17. We do not understand Complaint Counsel’s objection as to the
absence of a time period. Please identify the basis for this objcction and we will endeavor to reselve
it.

MSC’s responscs to Complaint Counsel’s General Ghbjections apply 1o cach response to
MS{s interrogatories to the extent that Complaint Counsel has incorporated iis General Objections:
into ezch response by reference.

Specific Responser and Objections

Response No. 11 This response is deficient. Interrogatory No. 1 calls for the identify of
“each person with whom you have communicated regarding MSC’s acquisitions.  For cach such
_ person, describe what was said about the acquisitions, state the date and duration of all such
© conmununications, state whether that person has given Complaint Counsel an affidavit or other written
statement {(whether in final or draft form)."

Complaint Counsel improperly respended that snch information could be gleaned from the
face of the documents Complaint Counsel produced as part of its Initial Disclosures. This response
15 & non-sequitur. Taothe extent that the interrogatory calls for Complaint Counsel to deseribe what
was sad during communications between the FTC and the customer, that plainty cannot be gathered
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fromn documents created by the customer unless those decuments directly address those
communications. Thus, the answer to MSC's interrogatory canmot be gleaned from the documents.
This response 1s also plamly inadequate insofar as it fails to identify particular documents and does
not identify individuals with whom the FTC commurmicated but from whom se dociunents wepe
gathered.

Complaint Counsel also states that it will “supply any verbatim siatements by persons
appearing on Complaint Counsel’s witness list™ Please state Complaint Connsel’s justification for
withholding such documents and mer identifying any such individuals in its Initial Disciosures and
state when such staternents will be provided. Further, please stale whether such “verbatim
statements”™ exist for individuals not appearing on Complaint Counsel’s witness list, why these
individuals were #ot disclosed in its Initial Disclosures, and when such statements will be provided.
In addition, our preliminary scarch of the documents produced se far reveals ne affidavits or
depositicn transcripts. Please confirm that Complaint Counsel does #or have anv deposition
transcnpts or ailidavits, ot provide them to us immediately.

Response No. 2 This rasponse is deficient. Interrogatory No. 2 calls for specific, detailed
information incleding the idenuty of “cach software product that you contend constitures an
‘advanced version[ | of Nastran ™ The interrogatory further calls for the identity of the computer
platform and eperating system on which such software tuns, the fimn or company which sells or
licenses 1t, a detailed description (based on the criteria listed in Paragraph 13 of the Complaint} of
how that prodoet is differentiated from versiens of Nastran which Complaint Connsel does mof
consider to be advanced versions of Nastran, including the analyses performed using that product,
the price level of that product, the case of use of that product compared to versions of Wastran which
Complaint Counsel does #at consider to be advanced versions of Wastran, the speed of that product,
the size and complexity of problems that can be analyzed using that product, the ability of that
praduct to perform system-type analyses, the availability of complementary software, and the type
of input and output file format utilized by that product.

This intervogatory is drawn directly from the allegations of the Complaiat. That Complaint
Counsei cannot provide any greater detail than the mere parroting of the complaint’s assertion that
“a variety of versions of Nastran are differentiated by, among other characteristics, their particular
features, functionality, speed, model size, and price level” is shocking (if correct) and insidious if
ot
Complaint Counsel does state that “‘[v]ersions of Nastran offering higher levels of
functionality and wider ranges of features at higher price levels can be described as advanced
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versions of Nastran,” But the response does not identify a benchmark against which these “higher™
levels of functionality, price, and features can be measured, nor does the response identify which
products Complaint Counsel contends fall within such a definition.

Complaint Counsel further stated that “[hlaving acquired UAY and CSAR, MSC alrcady
knows the level of functionality and range of features and price levels that distinguish these solvers.”
What MSC does not know, is Complaint Counsel’s confentions vegarding snchmatters. Complaint
Counsel’s response puts MSC to the bizamre task of litigating against itseif. These answers are mof
respoxsive and raise seripus due process concerns,

Response No. 3: This response is deficient as it relies upon a comparison with “advanced
versions of Nastran™ which Complaint Counsel has fmled to idemtify m response to other
Interrogatories. The response is also deficient because it fails to identify the advanced product, the
computer platform, and operating system on which cach FEA solver for advanced linear structural
analysis is used and the firm or company which sells or licenses it.

Moreover, Complaint Counsel’s response 1s vague as ta why it believes that there is a broader
market consisting of FEA solvers for advanced linear structural analysis. Forexample, the response
simply says the functions and features that are no# the same. Complaint Counsel, however, does not
articulate which features and how they differ. Complaint Counsel's response provides ne facts, let
alone the evidence that was required. In fact, Complaint Counsel’s response suggests that it does
nor believe that a separatc FEA solver market cxists. If that 15 the casc, pleasc confirm this; 1f net
plezse stale so.

Response No. 4: This response is deficient. Complamt Counsel has donc nothing more than
incorporate by reference its response to Interrogatory No. 3. As a consequence, Complaint Counsel
has fmled to state how each product it identified in response to Intesrogatory No. 3 is differentiated
from other FEA solvers, including, but not limited to, the analyses performned using that product, the
price level of that product, the case of use of that product compared to other FEA solver software
products, the speed of that product, the size and complexity of problems that can be analyzed using
that product, the ability of that product to perform system-lype analyses, the availability of
complementary software, the type of input and cutput file format utilized by that product, and the
type of computer plaiform(s) and operating system(s) on which the product operates. Instead,
Complaint Counsel itcorporated by reference its statement in response to Interrogatory No. 3 that
“ANSYS and Dassault offer FEA solvers for advanced linear structural anakysis.” This is nof the
information called for by the interrogatory.
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Response to Interrogatory Ne. 5: This response is deficient. Interrogatory No. 5 calls for
Complaint Counsel’s comentions regarding the identity of the features and capabilities and the input
and cutput file formats of the advanced version of Nastran sold or licensed by UAT or CSAR which
Complaint Counsel contends were very similar to the features and capabilities and the input and
output file formats of the advanced version of Nastran sold or licensed by MSC. Directing MSC to
look at its own and third party documents to determine which advanced versiens of Nastran offered
by CSAR, UA], and MSC possessed these features does not address the substance of Complaint
Counsel’s contentions or how the features and capabilities offered by {he three products were simular.

Response No. 6: This response is deficient. In addidon to asking Complaint Counsel to
identify those uscrs of versions of Nastran offered by MSC, CSAR, and UAI prior to the acquisitions
who Complaint Counsel contends readily switched between ihese versions without subsiantial loss
of functionality, the mterrogatory asked Complaint Counsel to identify the reasons why. The
response 1s completely silent as to this key point.

Moreover, the response given is so lacking in specifics as to be non-respensive. Although
the response lists several large corporations, it falls to list either the specific business unit or division
which Complaint Counsel contends is responsive to the request and fails to identify the specific
individual. Interrogatory No. ¢ asks Complaint Counsel (o identify those individuals whom it
contends “readily switch[ed]” between versions of Nastran. Because the interrogatory asked for the
identity of cach such person, Instruction Ma. 16 required Complaint Counsel to “state such person’s
name; present or last known address; telephone number; email address; and, if a natural person, the
niame and address of his or her present or last konow 1 employer.” Complaint Counsel has not only
failed to do this, Complaint Counsel’s references to “vanous units of NASA, various Lockheed
companies, and several units within the Department of Defense,” is so vague as to be non-responsive
and suggests again that Complaint Counsel is hiding the ball.

Response No. 7! The response is deficient. The interrogatory calls for the identity of each
person using an advanced version of Nastran who was “discouraged from switching” to other solvers
due to “[d]ifferences in functionality” in response to a significant and nontransitory increase inprice
and to identify the “differences in functionality,” “computer code, features and capabilities, and file
formats™ which discouraged such switching. Complaint Counsel’s response was that “[c]ustomers
needing Nastran are discourapged from using other solvers because they cannot find the same
functionality, features, and file formats in other products.” This merely repeats the bare allegation
of the Complaint and the language of the interrogatory itself. Moreover, what doees it mean that
“customners of advanced versions of Nastran to seme extent are discouraged from switchung? Did
some customers switch readily? Or does it mean that customers did not switch readily, but switched
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anyway? This ambiguity highlights the deficiencies of Complaint Counsel’s responses. The purpose
of discovery is 10 clarify the issues that need to be litigated, not to obfuscate (them.

The response fails to identify any individual who was “discouraged from switching,” as
required by the interrogatory. Because the interrogatory asked for the identity of each such person,
Instruction No. 16 required Complaint Counsel to “state such person’s name; present or last known
address; telephone number; email address; and, if a natural person, the name and address of his or
her present or last known employer.” Complaint Counsel failed to do this, If Complaint Counsel
knows of no such mndividual, admjt it.

Response No. & Thisresponse is deficient. The micrrogatory asked Complaint Counsel to
wentify each “industry practice™ or “requirement of a multi-party development project™ which
Complaint Counse! contends “sometimes dictatafs] the use of advanced versions of Nastran,” as
alleged in paragraph 19 of the Complaint. Complaint Counsel’s response says only that “such
industry practices or requirements of a [sic] multi-party development projects inclide varions NASA
projects, such as the Intematicnal Space Station, and military aircrafl projects, such as the Joint
Suike Fighter.” The response does not identify the particular NASA projects or the particular
project requirement and suggests that Commplaint Counsel is avare of other so-called “practices™ but
chooses not to disclose. Please provide the infonmation called for by the interrogatory. IFComplaint
Counsel is aware of no such practice or requirement, admit it

Response No. 9. This response is deficient. In addition to identifying particular private
customers whose identity is responsive to the interrogatory, the response also identifies *“several
units within the Diepartment of Defense.” If Complaint Counsel is aware of any other such “anits,”
their identity is called for by the interrogatory. The response is also deficient because 1t fails to
wdentify any persons. Because the interrogatery asked for the identity of each such person,
Instruction No, ] & required Complaint Counsel to “state such person’s name; present or tast known
address; telephone number; email address; and, if a natural person, the name and address of his or
her present or last known employer.” Complaint Counsel failed to do this. Finally, the response
mentions “various other instances” where customers did not switch because MSC lowered its prices.
Complaint Counsel’s farlure to identify such individuals is another cxample of its apparent “hide-
the-ball” sirategy.

Respanse No. 1¢: This response is deficient. The interogatory asks Complaint Counse] to
identify the bases for its comtention that therz is a separate geographic market consisting of the
United States. Instruction MNo. 18 requires Complaint Counsel 10 “state with particularity the fact(s)
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which are informative and the person{s) and/or documents possessing the mformation together with
the identifving information for the person(s) and/or documeni(s), nnless identified elsewhere.”

Complaint Counsel’s response says only that “[t}here map also be a 1S, market for
particular end uses where regulatory or ofher demand preferences would be U.S. specific.” Please
state whether Complaint Counscl has a reason to believe that such regulatory or demand preferences
exists; if so, Complaint Counsel’s bases for making such a statement; and the fact(s) which arg
informative and the person(s} and/or documents possessing the information together with the
identifying information for the person(s) and/or document(s) as required by Instrection No. 18.

Response No. 11: This response is deficient. The interrogatory asks Complaint Counsel to
identify each firm competing ag a seller or licensor in each of the relevant geographic markets
alleged 11 the Complaint. The response imphes, but does not state, that MSC and Dassuslt are the
only firms which compete in the U.S. and world markets. Please confirm whether that is Complaint
Counsel’s coniention and, if so, state the fact(s) which are informative and the person{s) and/or
documents posscssing the information together with the identifying information for the personis)
and/or document(s), as required by Instruction No. 8. Moreover, Complaini Counsel was required
to provide marketshare information and it did not.  Complaint Counsel’s statement that MSC's
marketshare is substantially grealer than ANSYS' and Dassualt’s is a non-answer.

In addition, Complaint Counsel stated that a foreign supplier may face difficulty supplying
L&, customers because of language, ete. Who are the foreign suppliers wheo faced such problems?
Which customers found these foreign suppliers not to be effective? Oris the statement that foreign
supphers “may face” difficuity purely conjecture on Compiaint Counsel’s pari? Any information
(if it exists} known by Complaimt Counsel, but not disclosed, is important to prepaning MSC's
defense.

Response No, 12: This response is deficient. A mere examination of the document will not
necessarily determine its source, particularly if more than one copy of the document has been
produced. For example, 2 document produced from one person’s files may be addressed to his or
her predecessor and, thus, would not identify who is the person currently responsibie for the area
covered by the letter. If Complaint Counsel does not have such information, it must admit it. If it
does {and it typically does), it smusf be provided.

Response No. 13: This response is deficient. As noted earlier, Complaint Counsel has an
obligation to produce exculpatory information. Morcover, the identification of MSC’s own
documents, current and former employees, licensees, and customers and third party documents will
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nofrevea] theldentity of any individual to whom the FTC spoke but from whom no documents were
obtained.

Response No. 14, This response is defictent. To the extent that it 18 Complaint Counsel’s
contention that the acquisitions increased the possibility of coordinated interaction within the
“boarder [sic] market or markets for FE A solvers for advanced linear structnral analysis,” Complaint
Counsel provides ne evidence relating to tins contention, as required by the interrogatery. Please
identify the faci(s} which are informative and the documents possessing the information that support
Complamt Counsel’s allegation that coordinated interaction may be possible.

Response No. 15: This response 1s deficient. The interrogatory asks Complaint Couvnsel to
wdentify each instance in which any person paid a higher price for any relevaat product sold or
licensed by MSC or each instance in which thers has been any other anticompetitive action or effect
as a consequence of the acquisitions. Instead of responding directly to the question, Complaint
Counsel has engaged in a lengthy, self-serving diatdbe concerning hypothetical and generic
comments zbout higher prices and anticompetitive effect, -

The response is deficient because it fails to identify amy person(s) who paid a higher price
for any relevant product sold or licensed by MSC. Because the interrogatory asked for the identity
of each such person, Instruction No. 16 reguired Complaint Counsel to “'state such person’s name;
present or last known address; telephone number; email address; and, if a natural person, the name
and address ofhis or her present or last known employer.” Complaint Counsel failed to do this. The
responsc is deficient because it fails to identify each instance in which there has been any other
anticornpetitive action or effect as a consequence of the acquisitions. Ne specific instances,
however, were identified as called for by the interrogatory. If Complaint Counsel contends such
instances occurred, state the fact(s) which are informative and the person(s) and/or docutnants
possessing the mfornmation together with the identifying information for the person{s) and’or
documeni(s}, as required hy Instruction No. 18. If Complaint Counsel has no such information, it
must so admit.

MSC must have this information - now — go that 1t may test Complaint Counsel’s contentions
through timely and effective discovery.

Hesponse No. 16: This response is deficient. The interrogatory asks Complaint Counsel to
identify each product development or enhancement forany relevant product sold or licensed by MSC
that MSC withheld or delayed as a consequence of the acquisitions. Complaint Counsel’s responss
is confined to unsupported and generic assertions. The interrogatory calls upon Complaint Counsel
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to identify specific instances. If Complaint Counsel is aware of none, Complaint Counsel is
obligated to 50 admit.

Response No. 17. This response is deficient. Alihough the response states that “there is
evidence that . . . CAD and CAE vendors may have had an interest at various times™ in acquinag,
either AT or CSAR, the response fails to identify any such evidence as called for by the
interrogatory. Did the companies listed actially have an interest or is this Complaint Counsel’s
specwiation? If this is speculation, please admit it. [nstruetion No. 15 requires Complaint Counsel
to state the “identity of each person with knowledge thereof; all documents relating thereto; and zll
data, information, and analysis relating” to any interest by supplier of software in acquiring [JAl or
CSAR.

Response No. 14 This response is deficient. Asnoted earlier, the interrogatory calls for the
methedology Complaint Counsel used to calculate marketshare. That information may et be

obtained from an examination of MSC’s documents or those of third parties.

Inttial Diselosures

In light of the inadequacy of Complaint Counsel's answers to eighteen narrowly-drawn
interrogatories and its Preliminary Witness List identifying forty individuals, it is now clear that
Complaint Counsel’s Initial Disclosures are inadequate. Commussion Rule 3.31 requires Complaint
Counsel Lo disclose the “name, and, ifknown, the address and telephone number of each individual
likely to have discoverable information relevant to the aliegations of the Commission’s compiaint.”
16 C.F.R. § 3.31{b). Clearly, Complaint Counsel’s ablity to assemble a Preliminary Witness List
containing forty individual's names — only one of whichk was listed in the Initial Disclosures —
without additional post-investigation discovery, suggests thal these names were withheld. As such,
MSC’s ability to conduct discovery and prepare its defenses have been impeded and will continoe
1> be impeded as long as Complaint Counsel persists in trying to hide the ball in derogation of
MSC’s due process rights to the discovery neaded to allow MSC to have a firér hearing as required
by the FTC Act.

Desipnation of Responses ax Restricied Confidential — Attorn

Complaint Counsel’s designation of its interrogatory responses as “Restricted Confidential
— Attorney Eyes Only™ is over broad. As the Joint Protective Order filed in this case states, “this
particularly restrictive designation 15 to be ulilized for a imited number of documents™ related to a
limited namber of topics. Complam! Counsel has extended this designation Lo its enlire response.
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Such designation is inappropriate where the responses called for do notinclude the topics desiznated
for enhanced protection and is particularly inappropriate here since Complaint Counsel’s responses
are 0 brief and generic. 'We request that these responses be redesignated immediately as non-
confidential.

Finally, we request that Complaint Counsel immediately confirm that it will promptly
provide full and complete responses to these interrogatories so that MSC may proceed with its
discovery and prepare its case for trial. Shonld we be unable to resolve these issues by January 3,
2002, we will have no recourse but to ask for Judge Chappell’s intervention,

Respectiully,
s

A

Tefft W, Smith






URITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTOM, DUC. 2550

Kent Cox

Aoy
Burzau of Compatitian

Diirect Pxal
{202] 324 2058

Via [Fax & First Class Mail
Jamuary 3, 2002

Tefft W. Smith, Esquire
KIRKLAND & ELLIS
655 Fifteenth Street, N.W.
Washington, D.C. 20005

Re: Dogket No, 9299

Dcar Mr. Smth:

[ am writing in reply to your letter of December 28, 2001, concerning Complaint
Counsel's Objections And Responses to Respondent MSC.Soflware Corporation’s First Set of
Interrogatories {“MEC's Fizst Set of Interrogatories™). While we do not concede that our Trutial
Disclosurcs or Responses to MSC's Firsi Sct of Tnterrogatorics were in any way deficient, and do
not behieve thal a motion to compel would be warranted or snecessfil, we do want to mform von
that we cxpect to be able to supplement oor Bcsponses to the Interrogatonies on or around
January 18, 2001, Since supplying cur Responscs and Initial Disclosures, Complaint Connsel
have provided to vou all documents that we have received from third partics in response ta
investigative subpocnas {or voluntarily in lieu of process) and al verbatim statements by
witnesses identified on Compliant Counsel’s preliminary witness list. In addition, MSC can
expect to receive further information respensive to soms of its interTeogatories in the form of
experl repors on the dates specified in the Scheduling Order.

A number of circumstances will enable us to supplement our Responses at the time
indicated. As to persens identified on Complaint Counsel’s Preliminary Witness List, some of
ihe privileges upphcable when we first responded to MSC's First Set of Interrogatories no longer
obtain, and this will allow us 1o elaborate in a number of instances. Furthermore, while we made
a good faith effort to respond to MSC's extremely broad First Sct of Interrogatorics as we
understood fhermn, to the extent your letier explains more explicitly the information you sought,
we expect to be able to supplemeént onr Responses.
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Specifecally, we mntend to provide supplemental responses to each of the interrogatories. -
Howcever, we have alrcady [ully supplemented eur response to your Interrogatory No. 1, which by
its terms asks that we “[ildentify cach person with whom [Complaint Counsel] have
commuticated regarding MSC's acquisitions.” We have already listed numerous such persons
on Complaint Counsel's Preliminary Witness List and have provided all verbatim statements ol
the listed witnesses that are in our possession. Any further identification of persons with whom
we have communcated regarding MSC's scquisitions is privileged under the work product,
deliberalive process and informants privileges. See generally Harper & Row, Publishers, Inc.,
Dikts. 9217, 9218, 9219, 9220, 9221, 9222, Comnmission Interlocutory Order, (June 27, 1990).

Because you refased to make witnesses represented by your firm available for deposition
in December, we are required to spend the next two weeks preparing for and conducting those
depositions, in addition to working on the other items detailed in the Scheduling Order.
Nonethetess, it is our intention to file a supplemental responsc to MSC's First Set of
Inlerrogalonies on or around Januery 18, 2002, in the manner described above.

sincerely,

yod

Kent Cox

Complaint Counsel
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KIRKLAND & ELLIS

PARTMERSHI PR [NCLUTIMG PROFESSIOMEL CORFOAATIONS

655 Fifteenth Streat, NN,
washington, DG, 2002

Ta Call Wriler Direshy: 202 879-5000 Facaimlis:
{202) BTR-5212 202 gFa-5200

Janary 7, 2002

VIA FACSIMITE

Kent Cox, Esq.

Federal Trade Commission

60| Pennsylvania Avenue, N.W.
Washington, D.C. 20005

Re: MSC.Software, Docket No. 9299
Dear Kent;

Comptlaint Connscl’s January 3, 2002, lctter leaves unresolved the fundamental fairncss
concerns MSC raised regarding Complaint Counsei's deficient responses to MSC’s First Set of
Interrogatories.  First, by agreeing to supplement Compiaint Counsel’s responses, Complaint
Counscl has admitted that its responses were 1nadequate.

Second, Complaint Counsel’s staterment that "[s]mee suppiying our Responses and Initial
Disclosures, Complaint Counsel have provided to you & documents that we have roecived from
third parties in response to investigative subpoenas (or voluntarily in lieu or process) and all
verbatim statements by witnesses identitied on Complaint Counsel’s preliminary witness list" not
only Ieaves MSC’s concemns unreselved, but is inaccurate and has raised new concerns.

One of MSC’s principal objections to Complaint Counsel’s responses was Complaint
Counsel’s reliance upon an undifferentiated reference to documents when asked teo explain the
contentions made in the Complaint. As MSC made clear, divecting MSC to its own documents and
those of third parties will not disclose the bases for Complaint Counsel’s contentions. Thus, the fact
that Complaint Counsel now asserts that it has produced "eff documments . . . received from third
parties,” does ner address MSC’s concern, nor does it relieve Complaint Counse] of iis obligation
to respond fully to MSC's interrogatories.

The letter's agsertiom that aff third party documents have now been produced is imcomsistent
with Complaint Counsel’s objection te MSC’s First Sat of Document Requests in which Complaint
Counsel stated that "nearly alf non-privileged documents in its possession” have been produced.
Please state whether Complaint Counsel has now produced aif third parey documents - whether

Mhiramn 1 mmrews | Mo Armmodos Rl Wearle
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produced from an individual or firm listed on Complaint Counsel Preliminary Witness List or not
= and, 1f not, when such production will be made and whether Complaint Counsel is withholding
any third party documents bascd on an assertion of privilege.

Inits Objection to MSC's Interrogatory Ne, 1, which sought the identity of ‘each person with
whom you have communicaled regarding MSC’s acquisitions," Complaint Counscl stated that
"Ir]espondent wiil be able to ascertain from the face of the documents ar other identifying
characteristics the persons that Complaint Counsel have communicated with," IfComplaint Counsel
has actrally provided MSC with e documents received from third partics, and MSC can identify
every third party with whom Complaint Counsel communicated from those documents, thep
Complaint Counsel has waived its informant’s privilege and Complaint Counsel mustnow withdraw
any ohjection to both MSC’s First Set of Interrogatories and M3C’s First Set of Document Requests
based on the informant’s privilege.

Cormnplaint Counsel cannot assert on one hand that it has withheld nothifng while saying on
the other hand that it is withholding information pursuant to the informant’s privilege.

Complaint Counsel’s letter alse states that "while [Complaint Counsel] made a good faith
effort to respond to MSC’s extremely broad First Set of Interrogatories a8 we inderstood them, (0
the extent your leiter cxplains more cxplicitly the information you sought, we expect to be abls to
suppleinent our Responses." Since MSC's Interrogatories were drawn ir ftaec verda from the
Complaint, any suggestion that Complaint Counsel could not understand its own allegations is
bizarre and its claim that MSC's letter was clarifying is disingenuous - at best.

Complaint Counsel’s letter alsp fails to address MSC’s objection to the over-degignation of
Complamnt Counsel’s bland responses as "Restricted Confidential, Altorney Eyes Only." Sucha
designation exceeds what 1s allowed by the Protective Order in this casc and impedes MSC?s ability
to participate in its own defense. Plesse redesignate Complaint Counsel’s Objections and Responses
to MSC’s First Set of Interrogatories immediately.

Complaint Counsel asserts that it must now "spend the next two weeks preparing for and
gonducting” depositions of MSC’s employees and others as a reason for not supplementing its
responses more fully. This makes no sense and cannot be justiGed. The depositions that Complaint
Counsel wanted in December were deferred until this month to accommedate the deponents’
schedules and allow both sides time to prepare. To the extent that C'omplaint Counsel was not
obligated to spend time during that period preparing for depositions (which are likely to be largely
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curnulative to the information gathered during the eighteen month Part 2 investigation}, presumably
Complaint Counsel conld have used that time to supplement ifs responses. Complaint Counsel’s
deeision to delay by fwo more weeks its responses to MSC’s interrogatories (assuming they are not
equally deficient} means that MSC will be denied the oppornumity to leam the meaning of Complant
Counsel’s allegations until after the depositions have already been largely completed. Thisis neither
acceptable nor fair and serves only to deny MSC its due process rights. Complaint Connzel’s
actions have necessitated the cancellation of several depositions and may require further depositions
to be cancelled if Complaint Counsel does not cease its misconduct and provide obviously fairand
reasonable discovery on a timely basis,

We request that Cornplaint Counsel immediately canfirm that it will promptly provide full
and complete responses to MSC’s First Set of Interrogatorics so that M3C may proceed with its
discovery and prepare its case for tral. Should we be unable to resolve these issues by January 9,
2002, we will have no recourse but 10 ask for Judge Chappell’s intervention.

?,;t ily,

g T ﬁ,Smith /W



QuelIu VSET FRERSTE TSNl A4t WL




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

MSCSOFTWARY CORPORATION, Docket No. 9299

a corporation.

COMPLAINT COUNSEL’S OBJFECTIONS AND RESPONSES
TO RESPONDENT MSC.SOFTWARE CORPORATION'S
FIRST SET OF INTERROGATORIES

RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FIC Docket No, 9299

Page 1



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY - .

FTC Docket No. 9290

Page 2



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 3299

Page 3



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 5299

Page 4



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Dochet Na, 9200

Page &



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 9299

Page 6



BESTRICTED CONFIDENTIAL, ATTORNEY EYES DNLY
FTC Docket No. 929%

Page 7



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 9299

Page 8



RESTRICTED CONFIDENTIAT, ATTORNEY EYES ONLY
FTC Docket No. 9299

Page 9



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No, 9299

Page 10



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No, 9229

Page 11



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 9299

Page 12



RESTRICTED CONFIDENTIAL, ATTORNEY EYES DNLY.
EFTLC Docleet No. Y299

Page 13



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY .-

FTC Docket Na, 2299

Page 14



. RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY

FTIC Docket No. 9299

Page 15



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
ET{ Docket No. 9259

Page 16



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No, 9299

Page 17



RESTRICTED CONFIDENTTAL, ATTORNEY EYES ONLY
FTC Docket No. 9299

Page 18



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
¥TC Docket No, 9299

Page |9



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY. .
FTC Dockel No, 9299

Page 20



. RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY

FTC Docket No. 9299

Pape 21



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
- FTC Docket No, 9299

Page 22



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY .
FTC Docket No. 9299

Pape 23



-RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No. 9299

Pape 24



RESTRICTED CONFIDENTIAL, ATTORNEY EYES ONLY
FTC Docket No, 9299

Page 25



RESTRICTER CONFIDENTIAL, ATTORNEY EYES ONLY
¥FTC Docket No. 9199

Page 26



SUNT AN R 1T oALELE T




foh e & eI S
UNITED SEATES OF AMERICA & EGEEVE F
BEFORE THE FEDERAL TRADE COMMISSION lg‘

In the Maiter ol

MSC.SOFTWARE CORPORATION,
a corporation.

Docket No. 9299

— e e ket

COMPLAINT COUNSEL’S OBIJECTIONS & RESPONSES
TO RESPONDENT MSC.SOFTWARE CORPORATION'S
¥IRST SET OF REQUESTS FOR THE PRODUCTION OF

In accordance viath Rule 3.37 (b} of the Federal Trade Commission’s Rules of Practice,
16 C.F.R. § 3.37 (b), Complaint Counsel hereby provide general and specific objections to
Respondent MSC.Seftware Corpozation’s First Set of Requests for the Production of Documents
and Things ("Farst Set of Requests for Production™). Following Complaint Counsel's general
objections, the full text of each Request is sct ont below together with the respective specific
abjeclion.
Complaint Counsel’s General Objections
to Requcsts, Pefinitions, and Instructions
Complaint Counsel assert the following general objections to Respondent’s entire First
Set of Requests for Production:
1. Complaint Counsel object generally, on the basis of burden and attorncy work product
protections, to Respondent’s First Set of Requests for Production to the extent that it asks
Complaint Counsel to scgregate and resubmit malenals from Complaint Counsel's mvestigative

files as they relate 10 specific issues or agsertions of fact. Complaint Counsel have produced to



Respondent on December 11 and 21, 2001, as part of our initizl disclosizre pursuant to 16 CER.
& 3.31(b}2), a copy of all nc.rn—privi]-::ged documents obtained from third parties during the non-
Iﬁuhlic, Part 2 investigation ol Ikis matter that are relevanl lo the allegations of the complaint, to
the proposed relief, or to the defenses of Respondent. With the exception of verbatim statements
by persons appearing on Complaint Courtsel’s witness list, publicly available matertals {e.g.,
| government publications, SEC filings, and downloads from the World Wide Web, ete.) and
materials provided to Complaint Conasel by MSC, Complaint Counsel have provided to
Respondent nearly all non-privileged documents in Complaint Counsel's possession that are
responsive to one or more Requests in Respondent’s First Set of Requests for Production.
Complaint Counsel object to resubmitting identical ;:upics of the same docmments as a response
to this document Requesl. Respondent is asking Complaint Counsel to do Respondent™s work
for it. To the extent that thesc Requests ask Complamt Connsel to segregate or identily evidence
already provided to MSC as such cvidence relates to specific issues or assartions of fact they are
improperly testimenial in nanime and violate work product proteetions. It is niot {“omplaint
Counssl’s job to act as atforneys or patalegals for Respondent and to select ali of the malenals
already in Respondent's possession that relate to a particular proposition. The burden of
ascertarning particular documents from among such materials that are responsive (o individnal
Requests is snbstantially the same, if not lighter, for Respondent than for Complaint Counsel

2. Complaint Counsel object generally to Respondent’s First Set of Requests For
Prodnction msofar as it calls upon Complaint Counscl to disclose verbatim statements by persons
appearing on Complaint Counsel’s witness list prior to the expiration of the time for such persons

to seck ap approprate protective or i casmera order. Paragraph 3 of the Amended Protective .



Order Governing Discovery Materials requires that, prior to disclosure of such materials, the
submmitters of the materials be afforded an opportunity to seek an appropriate protective or j#
eamera order. Complaint Counsel will provide all verbatim statements by persons appearing on
Complaint Counsel’s witness list, on or around January 4, after those persons have heen afforded.
an adequate opportunity to scek an appropriate protective or in camere order.

3. Complaint Counsel object generally on the basis of the attorney work product doctrine
and the informant’s and governmentaf deliberative process privileges to Respondent’s First Set
of Requests for Production to the extent it seeks documents revealing persons with whom
Complaint Cownsel have communtcated during the FTC Part 2 law enforcement investigation or
1his litigation.

4. Complaint Counsel object generally to Respondent’s First Sct of Requests for
Production to the extent it calls for the disclosure of material protected by the attorney work
prodoct doctrine.

5. Complaint Counsel abject generally to Respondent’s First Set of Requestis for
FProduction to the extent it calls for the disclosure ol inatenal profecied by the allomey-chent
privilege.

6. Complaint {ounsel object generally to Respondent’s First Set of Requests for
FProduction to the extent it calls for the disclosure of matcrial protected by the governmrental
deliberative process privilege,

7. Complamt Counsel object gencrally to Respondent’s First Set of Requests for
Production to the extent 1t calls for the disclosure of matenal protecied by the informant’s

privilege.



8. Cﬂmplﬁnt Counsel object generally to Respondent's First Set of Reqrests for
Production to the extent it calls for disclesure of material protected by the investigatory records
privilege,

0. Complaint Counsecl object generally to Definitions and Instructions Na. 15 of
Respondent’s First Set of Requests for Productien to the extent it requires Complaint Counge] to
produce a privilege log. Requiring Complaint Counsel to produce such a Iog with respect to
govemment records i not contemplated by the FTC’s Rules of Practice und is unmecessarily and
unduly burdensome.

10. Complaint Connsel object generally to Definitions and Instructions No. 2 of
Respondent’s First Set of Requests for Production which defines “you,” “vours,” “FTC,” or
“Commission” to include “fhe Federa] Trade Commission, s Commissioners,” or any person
acting on behalf of the Commission. Rules 3.23{a){1} and 3.35(a) of the FTC Rules of Practice,
16 C.F.R. §§ 3.2Xa)(1) & 3.35(a), provide that discovery is not permitted for information in the
possession of the Commissioners, the General Counsel, the office of the Admimstrative Law
Judges, or the Secretary (in his capacity as a custedian or recorder of any such information), or
their respective staffs.

11. Complaint Counsel object generally to Definitions and Instructions No. 2 to the
cxtent that its reference 1o “the Federal Trade Commission . . . orany person acting on behalf
of the Commission™ would require a search of files maintained by persons who had no
connection te the FTC investigation of MSC. The burden and expensc of such a scarch outweigh
itg likely benefit. See Rule 3.31{c)(1}, 16 C.F.E. § 3.31{c)(1). On thc other hand, the files

maintained by the management and staff of the Bureau of Competition and the Bureau of



Beonoinics who have reviewed or worked on the FTC investigation of MSC.Sofiware
Corporation or this lHigation are appropriately subject to search and have been or will be
searched for responsive docurnents.

12. Complaint Counsel object generally to supplying dncmnm.ts readily available to the
general public, including infonnation downloadsd by Cumﬁlajnt Counsel from MSC’s web page
and the web pages of other persons, government publications and SEC filings. Such information
iz as readily obtzinable from public sources by Respondent as Complaint Counsel. Identification
of the fact that particular public dacuments are in Complaint Counsel's files would, among other
things, reveal an attorney's selection process and improperly divalge attorney opinicns, theorics
and analysis of this case.

13. Complaint Counsel does not concede that Respondent’s First Set of Requests for
Production consists of only 18 Requests as claimed by Respondent.

| 14. Complaint Counscl object to Delinitions and Instructions No. 18 msofar as it secks to
compel Complaint Counsel to update our responscs te an cxtent not required by the FTC Rules of
Practice or the Scheduling Crder entered by Administrative Law Indge D). Michael Chappell on
November 13, 2001. Any additional nop-privileged responsive materials subsequently reccived
by Cuﬁplaint Counsel will be tumed over to counsel for Respondent pursuant to the Rules of
Practice and the Scheduhng Order,

15. Complaint Counsel’s discovery and investigation in this matter are continning.
Complaint Counsel reserves the night to assert addifional objections to Respondent’s First Set of
Requests for Production, and to amend or supplement ihesc objections and responses as

NeCCEEATY.



Complaint Counsgel’s Specific Objections ta
Respondent’s First Set of Requests for Production

Complaint Counse! objcct generally to each and every Request on the basis of the gencral
objections presented above. Without waiving these general objections, but without restating
them in every response, Complaint Counscl prnﬁdc the following specific objections and
responses after the full teﬁ of each Re:iuest. The provision of a ree-.pnnsé to any R.muest shall
not constitute a waiver of any applicable abjection, privilege, or nigiit.

Request No. 1:
All documents or things identified in response te MSC’s interrogatories.

Objection and Response to Reguest No, 1

Subject to the foregoing general objections, and with the exception of publicly available |
matenals and matenals provided 1o Complaint Counsel by MSC, Complainl Counsel have
provided to Respondent nearly ail non-privileged documents that are responsive to this Requeet.
Complaint counsel will provide any additional responsive documents, subject to the above

privilages and guatifications, on the return date of the First Set of Requests for Production,

Reguest No,2:

All documents and affidavits provided to you by third parties (whether in executed or
non-executed form) with regard to MSC’s acquisitions of TJAT, CSAR, or both.

Objection and Response to Request No. 2

In addition 1o the foregoing general objections, Complaint Counsel object to identifying

each person with whom Complaint Counsel have communicated reparding MSC’s acquisitions



and ta supplying the requested addihonal documents on the basis of the attormey work product
doctrine and the Infonmant’s, investigatory records, and governmental deliberative process
privileges. With the exception of verbatim statements by persons appearing on Complaint
Counsel’s witness list, Complaint Counsel have provided te Respondent nearly ail non-privileged
documents that are résp;:}nsive Lo this Request. Complaint Counsel will provide all verbatim
statements by persons appearing on Complaint Counsel’s witness list after those persons have
been afforded an adequate opportenity to seek an sppropriate protective or in camera order-
Complaint counsel will provide any additional responsive decuments, subject to the above

privilepcs and qualifications, on the return date of the First Set of Requests for Production.

Request No. 3: _ !

All inmseripts (including elecironic versions), video recordings, and audip recordings of
mmvestipatory depositions, interviews, statements, notos relating fo any discussions held dunng
such depositiens or intervicws statements taken or obtained by the FTC pursuant to its
nvestigation of MSC’s acquisitions. '

Objection and Response to Request No, 3

In addition to the foregoing general objections, Complaint Comsel ohject to providing al
transcripts, slatements, recordings ind notes of iInveshigatory depositions and discussions with
persons that have communicated with the FTC pursnant to ils mvestigation of MSC’s
acquisitions, on the basis of the atiorney work product docinme and the informant’s, investigatory
records, and governmental deliberative process privileges, Complaint Counsel will provide all

verbatim statements by persons appearing en Complaint Counsel’s witness list after thesc



persons have been afforded an adequate opporturity to seek an appropriatc protective or in

camerdg onler,

Regnest No. 4:

Documents and things sufficient to identify all third parties contacted, interviewed, or
otherwise communicated to with regard to your investigation of the acquisitions.

Dhjection and Responsc to Regrest No. 4

In addition to the forepoing general objections, Complaint Counsel object to identifying
all thitd parties with whom Complaint Counsel have communicated regarding our investization
of MSCs acquisitions on the basis of the attorney work product doctrine and the informant’s,
investigatery records, and governmental deliberative process privileges. With the exception of
verbatim statements by persons appearing on Complant Counsel’s witness list, Complaint
Counscl have pravided to Respondent nearly ail non-privileged doctments that are responsive to
this Request. Complaint Counsel will provide all verbatim statements by persons appeanng on
Complaint Counsel’s witness list after these persons have begn afforded an adequate opportunity
to seek an appropriate protective or in comera order. Complaint connsel will provide any
additional responsive documents, subject to the above privileges and qualifications, on the return
datc of the First Sct of Requests for Production.

Request No, S:

Al analyses, databases {including record layouls), reports, sindies, work papers
{including all spreadsheets) or other documents, 1in machime-readzble form or hard copy,
provided to, prepared by or on behalf of, or reviewed by you in connection with the acquisitions,
including, but not limited to, all financial, accounting, econometric, economie, statistical, or
other quantitative analyscs.



Dbjcction and Response to Request No, 5

In addition to the foregoing general objections, Complaint Counsel object to providing all
analyses, databases, reports, studics, work papers or other documents, provided to, prepared by or
ot behalf of, or reviewed by Complaint Counsel in comection with the acquisitions, on the basis
of the attormey wc-rI% product doctrine and the informant’s, investigatory records, attorney-client,
and governmental deliberative process privileges. With the exception of publicly available
materials, and waterials provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent nearly all non-privileged documents that are responsive to this Request,
Complaint counsel will provide any additional responsive docuinents, subject to the ahove

privileges and qualifications, on the return date of the First Set of Requests for Production.

Request No. 6:

All documents authored, reviewed, sent to or othenwise related to MSC provided to you
by auy third party. '

Objection and Response to Regoest No, 6

In additinﬁ to the foregoing general objections, Complaint Counsel object to idenfifyng
gach person with whom Complaint Counsel have commmunicated regarding MSC on the basis of
the attomey work product doctrine and the informent’s, investipalory records, and povernmental
deliberative process privileges. Complaint Counsel have provided lo Respondent nearly all non-
privileged documents that are responsive to this Request. Complaint connsel will provide any
additienal responsive documents, subject lo the above privileges and qualifications, on the retumn

date of the First Set of Requests for Production.



Renuest No. 7:

Alt documents, including staff reports, staff recommendations, memnranda; studies, or -
analyses that describe, discuss, or relate to any prncﬂmpennve effects from MSC’s acqrisitions
of UAL CBAR, or both.

Objection and Responsge to Request No., 7

In addition to the -l'urﬂguing general objectiens, Complaint Counsel object to providing
staff reports, staff recommendations, memeranda, sadies, or analyses or other documents,
provided to, prepared by or on behalf of, or reviewed by Complaint Counsel in connection with
the acquisitions, on the basis of the attﬂmey-wurk product doctrine and the infonmant’z,
investigatory records, allorney-client and govemmental deliberative process privileges. With the
exception of verbatim statements by persons appearing on Compiaint Counsel’s witmess list,
* publicly available materials, and materials provided to Complaint Counsel by MSC, Complaint
Counsel have provided to Respondent nearly all non-privileged documentz that are responsive to
this Reguest. Complaint Counset will provide all verbatim statements by persons appcariné on
Complaint Counsel’s witness hst afler those persons have been afforded an adequate opportunity
to seek au appropriate protcetive or in camera order. Complaint counsel will provide any
additional responsive documents, subject to the above privileges and qualiﬁﬁatiuns, on the retorn
date of the First Set of Requests [or Production.

Reguest No. 8

For each “advanced version} | of Nastran™ you contend was or is offered by MSC, all
documents relatmg to any actual, contemplated, or attempted increases i price bofh prier to and
after the dates of which the acquisitions were completed.

1G



Ohjection and Response to Request No. B

Subject to. the foregoing general objections, and with the exception of verbatim
statements by persons appearing on Complaint Counsel’s witness List, publicly available
materials, and materials provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent nearly all non-privileged documents that are responsive to this Request.
C'omplaint Counsci will provide all verbatim statements by persons appearing on Complaint
Counsel’s witness list after those persons have been afforded an adequate opportunity to seck an
appropriate protective or in camcra orda-r. Complaint counsel will provide any additional
responsive docunents, subject to the above privileges and qualifications, on the retum @te of the

First Set of Requests for Production.

Regnest No. 9:

For each “advanced version of Nastran™ you contend was or is offered by MSC,
documents relating to any actual, contemplated, or attempted competition with any “advanced
version of Nastran™ which you conternnd was offered by CSAR and UAL

Objection and Response to Request No. 9

Subject to the foregoing seneral objections, and with the exception of verbatim
statements by persons appearing on ﬂﬂmpiajnt Counsel’'s witness list, publicly available
mraterals, and materials provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent nearly all non-privileged documents that are respensive to this Request.
Complaint Counsel will provide all verbatim statements by persons appearing on Complaint
Counsel’s witness list after those persons have been afforded an adequate opportunity te scek an
appropriatc protective or in c.;.-mefm order. Complaini counsel will provide any additional

11



responsive documents, subject to the above privileges and qualifications, on the retiurn date of the

First Set of Requests for Production.

Request No. 10:

All documents relating to any plans concerning any EA product or service or any
product or service compatible with any FEA product or service, mecleding business plans; short
term and long range strategic plans and objectives; joint venture, partnering, strategic alliance,
and acquisition strategics and plans; budgets, financial stateinents, and financial projections;
persennel recruitment or reassignment plang; plans for new products or prodect enhancements,
featurcs, modulcs, applications, or services; research or develepment plans; sivategies for product
integration; distribution plans and agreements; sales or marketing plans; plans regarding shifting
frotn product pricing that includes service to pricing products and services separately or shafhing
from commodity pricing of any FCA product toward greater revenne realizalion from any FEA
scrvice whereby enstomers pay directly for such services, plans and strategics for use of
unlimited usage agreements and paid-up licenses; customer support services and customer-
funded development plans; analyses of customer satisfaction; and plans for participation in er
adoption of the AP20% exchange format standard.

Objection and Response to Request No. 10

Subject to the forepeing peneral objections, and with the cxeeption of verbatim
statements by persons appearing on Coimplaint Counsel’s witness list, publicly available
materials, and materials provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent nearly alt non-privileged documents ﬂlat-are: respensive to this Request.
Complamt Counsel will provide all verbatim statements by persons appearing on Complaint
Counsel’s wilness list after those persons have been afforded an adequate opportunity to scek an
appropnate prolective or i camera order. Complaint counsel will provide any addiﬁﬂna]
responsive documents, subject to the above privileges and qualifications, on the retirn date of the

First Set of Requests for Production.

12



Reqguest No. 11:

All documents relating to competition in the design, development, enhuncement,
research, manufacturing, distribution, licensing, marketing, sale, support or service of any FEA
solver product or service, including all documents relating to the market share or competitive
position of the company or any of its competilors; the relative strengths or weaknesses of any
person producing or gelling any product or service competing with any FEA selver product or
serviee; the relative strengths and weaknesses and differences in capabilities, features,
enhancements, and modules between or among any FEA solver products or seTvices; any actual
or potential conditions affecting the supply, demsand, entry, cost, price, quality, features,
enhancements, modules, or applications relating to any FEA solver product or service; efforts to-
win customers or sales from other companies, or the loss of custeiners or revenues due to
competition or sales by other compames; the effects of competition from amy supplier of any
FEA solver products or services, mcluding MSC, UAI and CSAR, on sales, pricing, revennes,
customers, development, featmres, enhancements, modules, or apphcations; customers’ nse of in-
house codes, traditional methods of product testing, or prototypine: and lock-in effects or
switching costs, including the usc of unlimited usage agreements mnd paid-up licenscs.

Objection and Response to Request No. 11

Subject to the foregoing general objections, and with the exception of verbatim
statements by persons appeanng on Complaint Counscl’s witness list, publicly available
matenals, and materiais provided to Complaint Counsel by MSC, Complaint Counsel have
providud to Respondent nearly all non-privileged documents that are responsive to this Requesi.
Complamt Counsel will provide all verbatim statements by persons appearing on Complaint
Counscl's witness list after those persons have been afforded an adeguate opportunity to seck an
appropriatc pratective or in eamera order, Complaint counsel will provide any additional
responsive doctments, subject to the above pﬁ»;ileges and qualificalions, on the return date of the

First Sct of Requests for Production.
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Request No. 12:

All documents relating te switching, including shifts in utilization, between or among any
FEA solver product or service and any other produet or service, including the relative ease or
difficulty of switching; the estimated, projected or actual costs incurred by users to switch; the
time required 1o switch; the degree of switching possible; the effect on a usar’s price from
switching or shifting utihzation or threatening to switch or shift or the availability of the
opportunity to switch or shift; the cost of switching attributable to Tost produchivity while gaining
proficiency in the new FEA solver product or service or from use of a less than optinmum FEA
solver product or servics; the cost of and tine required for training; the cost of and time required
for translating or converting existing files, models, routnes, commands, DMAP alters, or other
- legacy materfals to the new FEA solver product or serviee; the effect of switching on customter or
collaborator relationships; the effect of umtimited usage contracts or paid up licenses on
switching; the possible loss or cost of complementary soflware used wilh the FEA solver prodoct
or service; the availability and effect of translators and A'209 exchange format standards; and
governmental, custemer, contractual, or industry or collaborator requircments, prefercnecs, or
practices requiring use of or production of analyses or results in any particular sofiwarc format.

Ohbjection and Response to Request No. 12

Subject to the forepotng generat objections, and with the exception of verbatim
statements by persons appearing on Complaint Counsel’s witness hist, publicly available
matenials, and materials provided to Complaint Counsel by M5, Complaint Counsel have
provided to Respandent nearly all non-privileged documents that are responsive to this Request.
Cotnplaint Counsel will provide all verbatim statements by persons appearing on Complaint
Counsel’s witness list after those persons have been afforded an adequate opportunity to seek an
appropriate protective ot in camera order. Complaint counsel will provide any additional
Tesponsive documents, subject to the above privileges and qualifications, on the retum date of the

First Set of Requests for Production.
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Request No., 13-

All documents relating to aclual, iternpted, or potential entry into the market for any
relevant product or service, mcluding all decuments relating to the timeliness, conditions, costs,
attractiveness, likelihood, or competitive significance of any such enlry; the effects of unlimited
usage contracts, paid up licenses, or any existing contracts by existing firms upon snch entry; the
requirernents for such entry meluding research and develepment, planning and design, prod-
uciion requirements, distribution systems, service requirements, patents, licenses, trademarks,
sales and marketing activities, securing a sufficient custotner base to achicye minimum viable
scale, personnel and staffing, and any necessary governmental and customer approvals, and the
time necessary to meet each such requiremen; the effects of apen or closed software architecture
and applications programming interfaces and the availability of translators, AP209 sxchange
fommat standards, trademarks, capyrights, palenis, or other lschnology upon such entry; the total
costs required for such entry, including the amount of such costs that would be recoverable if the
entrant were unsnecessiul or clected to cxit the licensing or sale of the prodect or service: and the
methods and amount of time necessary to recover such costs; and the total non-recovergble costs
entailed in satisfying the requirements for entry; and the minimum viable scale, the minimum and
optimum number of products or services, roquircments for multi-product, or veriically integrated
operations, or ather factors requited to attain any available cost savings or other efficiencies
necessary to compete successfully in the licensing or sale of such relevant products or services.

Objection and Response to Reguest No, 13

Subject to the foregoing general objections, and with the exception of verbatim
staternents by persons appearing on Complaint Connsel’s witness list, publicly available
matcrials, and materials provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent nearly all non-privileged docwnents that are responsive to this Request.
Complaint Counsel will provide all verbatim statements by persons appearing on Complaint
Counsel’s wilness list after those persons have been afforded an adeguate opportunity to seck an
appropriate protoctive or i camera order. Complaint counsel will provide any additional
responsive documents, subject to the above privileges and qualifications, on the return date of the

First Sect of Requests for Production.

15



Request No. 14:

All documenls refating to any plans of, interest in, or efforts undertaken by any person for
any acquisition, divestiture, joint venture, alliance, or merger of any kind involving the licensing
or sale of any FEA solver product or service, including any acquisition, joint venhure, alliance, or
merger of any kind related to FEA solvers; and the divestiture or sale by any person of any
former assets, intellectaal property, employees, contracts, custcmer relations, or geing Conceris
related to FEA solvers. '

Ohjection and Respense to Request No. 14

Subject to the foregoing general objections, and with the exception of verbatim
statements by persons appearing on Complaint Counsel’s witness list, publicly available
materials, and materialg provided to Complaint Counsel by MSC, Complaint Counsel have
provided to Respondent rearly all non-privileged documents that are responsive to this Request.
Complaint Counscl will provide all verbalim statements by persons appearing on Comyplamt
Counsel’s witness list after those persons have becn afforded an adequate opportunity to seek an
appropriate protective or in eamery order. Complaint counsel will provide any adidittonal
responsive documents, subject to the ahove privileges and qualifications, on the return date of the

First Set of Requests for Production.

Request No. 15:

Documents sufficient to show cach type of finite element analysis vou contend is
performed by any person, the pupose or teason each such person performs that analysis; the
name of each FEA solver used by that person; whether ihat person has licensed, purchased, or
developed in-house cach such FEA solver used to perform such anatysis; and whether (and if so,
which ong) each such person has identified an FEA solver as that person’s core, standard,
principal, preferred, or recommended FEA solver.

16



Objection and Response to Request No_ 15

Subject to the foregoing general objections, and with the exception of verbatim
statements by persons appearing on Complaint Counscl’s witness list, publicly available
materials, and materials provided to Complaint Counsel by MSC, Complaint Counsel have -
provided to Respondent nearly all non-privileged documents that are resPnnsivé to this Request.
Complaint Counsel will provide all verbatim statements by persons appeaning on Complaint
Counscl's withess list after thase persons have been afforded an adequate opportunity to seck an
appropriate protective or in camera order. Cormplaint counsel will provide any additional
responsive documents, subject to the above privileges and qualifications, on the refurn date of the

First Set of Requests for Production.

Reguest No. 16;

All documents that analyze, describe, recommend, criticize or characterize any FEA
solver or its costs meluding the features, enhancements, modules or applications of any FEA
solver; the general or specific uses of any FEA solver, including the specific problenis or types of
analyses for which the solver is used; the cost, including the price, of any FEA solver, its
fcamires, enhancernents, modules, or applications; the training time and costs associated with
utilizing any FEA solver; the productivity loss or time required to become proficient with any
FEA solver; the results or methodologies employed on any benchmarking, verification or
validation sludies or testing of any FEA solver; whether any other software program could bea
substitule for or 1ead to decreased use of any FEA solver, in general, or for any specific problems
of lypes ol analyzes; the costs associated with acquring or using software that is complementary
with anry FEA solver; trends in pricing, compatisons of prices of different FEA solvers, or price
changes over time; changes in utilization of FEA, solvers or frends in changes in utilization of
FEA solvers.

Objerction and Regponse to Request No. 16

Subject to the foregoing general objections, and with the exeeption of verbatim
statements by persons appearing on Complaint Counsel’s wiilness 1ist, publicly available

17



materizls, and materials provided to Complaint Counsel by MSC, Complaint Counscl have
provided to Respondent nearly all non-privileged documents that are responsive to this Request.
Complaint Counsel will provide all verbatim statements by psrsons appeanng on Complai;t
.Counsel’s witness list after those persons have been afforded an adequate opportunity to seek an
appropriate protective ot in camera order. Complaint counsel wilt provide any additional
regponsive documents, subject to the above privileges and qualifications, on the retumn date of the

First Set of Requests for Production.

Reqnest No. 17

For each (hird parly you have contacted, all docurnents relating to that person’s actual or
projected costs, benefits, or difficulties of switching some or all usage hetween any Nastran
program and any other software program, including productivity loss or time required to become
proficient; iime and costs assoclated with lraimng; translations of legacy models, input or cutput
files, or eormmands; verifieation and quaiifieation of existing work; compatbility or
incompatibility with other sofiware; loss of complimentary seftware, including any DMAP
routines; or diminished productivity, capability, functionalily, or level of service and support.

Objection and Response to Request No, 17

Subjert w the Toregoing genetal objections, and with the exception of verbatim
statemenis by persons appearing on Complamnt Counsel’s witness list, publicly available
malenials, and materials provided to Complaint Counsel by MSC, Complaint Counsel have
provided 1o Respondent nearly all non-privileged documents that are responsive to this Request.
Complaint Counsel will provide all verbatim siatements by persons appearing on Complaint
Counsel’s witness list alter those porsons have been afforded an adequale epportunity to scek an

approptiate protective of in camera ordet. Complaint counse! will provide any additional
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responsive documents, subject to the sbove pnvileges and qualifications, on the retum dale of the

Fizst Set of Requests for Production.

Request No. 18:

For each third party you have contacled, all documents relating to that person’s analysis
ot evalnation of the comparative costs and bengfits of leasing or purchasing any commercially
available FEA solver, feature, enhancement, moduls, or application and developing in-house an
FEA zolver, feature, cnhancement, module, or application.

Objection and Response to Request No. 18

Suhyect to the foregoing general objections, and with the exception of verbatim
statements by persons appearing on Complamt Counsel’s witness list, publicly available
materials, and materjals provided to Compilaint Counsel by MSC, Complaint Counsel bave

provided to Respondent nearly all non-privileged documents that are responsive to this Request,
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Complaint Cnu[_lsel will provide all verbatim statements by persons appearing en Complaint
Counsel’s witness list aficr those persons have been afforded an adequate opportunity to seek an
appropriate protective of it camera order. Complaint counsel will provide any additional
responsive documents, subject to the above privileges and qualifications, on the returmn date of tfle

First Set of Reguests for Produciion.

S (IO

Karen A, Mills

Counsel Supporting the Compluint
Burean of Competition

Federal Trade Commission
Washington, D.C. 20330

(202) 326-2052

Facsimile (202) 326-34%6

Dated: December 21, 2001
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001 0077
UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

- )
n the Matter of ) ). '
T } Docket No. 926
" MBC.SOFTWARE CORPORATION, )
a corporafion. )
)
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and the Clayton Act, anc
by virtus of the authotity vested in it by said Acts, the Federal Trade Cosnmission (hereafier
“Commission”), having reason to believe that MSC.Software Corporation (hereafter *MSC” or
“Respondent”} acquired Universal Analytics Inc. (hereafter “UAT™ and Computerized Structaral
Analysis & Research Corporation (hersafier “CSAR™) in violafion of Section 7 of the Clayton -
Act, 83 amended, 13 U.5.C, § 18, and Szction 5 of the Federal Trade Commission Act, as
amended, 15 17.8.C, § 45, and it appearing to.the Commissien that a procesding in respect
thereof would be in the public interest, hnr:h}r issues its complaint stating its charges in that
respect as follows:

RESPONDENT MSCSOFTWARE CORPORATION

1. Respondent is 2 for-profit corparation arganized, existing and daing business
under and by virne of the laws of the State of Delaware, with its pracipal place of business
located at 2 MacArsthur Place, Santa Ana, California 92707.

2. . Respondent had approximately $178 million in annual revenue for the fiscal year
ending December 31, 2000, Respondent is.a developer and supplier of simujadon computer,
sofiware, including advanced simulation software used by the acrospace, automotive and other
manufacturing industries. Respondent has long offered an advanced version of a linear structural
agalysis engineering software product called “Nastran.”

. Respondent is, and at all fimes relevant hersin bas been, engaged in commerce as
“commperce” 18 definsd in Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12, and is a
corparation whose bosiness is in or affacts commerce as “commerce” it defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 U.S.C. § 44.



THE ACQUISITION OF UNIVERSAL ANATLYTICS INC.

a, Prior to its acquisztion by Respondent, UAT was a privately-held corporation
organized, existing and deing buesiness under and by virtue of the laws of the State of Califorma

5. Since before the eardy 19708, UAL had been a developer and supphisr of simulatio
complter software, including sdvanced simuiation softwars used by the aerospace, automotive
and other manufacturing industries. UAI had long offered 2n advanced version of Nastran in
competition with Respondent. .

6. On or about June 24, 1999, Respondent acquired UAT for approximately 58.4
million

THE ACQUISITION OF COMPUTERIZED STRUCTURAL
ANALYSIS & RESEARCH CORFPORATION

7. Prios to its acquisition by Respondent, CSAR was 2 privately-held corporation
vrganized, existing and doing business under and by virtus of the laws af the State of Californis;

. & Smee before 1986, CSAR had been a developer and supplier of sirulation
computer seltware, including advanced simulztion software used by the aeraspace, antormolive
and other manuafacturing industries. CSAR had long offered an advancad version of Nastran in
competihon with Respondent. .

-2 On or about November 4, 1999, Respondent acquired CSAR for approximataly
510 million.

TRADE AND COMMERCE

10.  Developers of new industrial and consumer products may use computer-ajded
engincering analysis 1o simulete end evatuate the robustness of new product designs,

il.  Computer sirgnlations in the product development process typicaily utilize an
analytical method called “finite element analysis” (“"FEA™). FEA simulates how a shucture .
would perform in response to a defined Ioad  With finfts clement analysis, computsgized madels
of structures are first divided into small clements, whick form a finite element model, and then
subjected to computer analysis to simuiate the structure’s performance. The software performing
this computer analysis is often called a “solver” or “FEA salver.”



12.  FBA solvers have besn developed to perform many different tppes of enginesring
analyses.

13.  FEA solvers gre differentiated saftwara products with varying feamres and
capabilitics. 'FEA solvers may ba differentiated by, zmong other characteristics, the types of
anatyses performed, pries lavel, ease of uss, speed, size and complexity of problems that can be
enalyzed; ability to parfonn system-type analysis, availability of complementary sofiware, type of
output and Input Sle format wilized, and computer platform and operating system on which the
solver aperates. FEA solvers are alse differentiated by their record of reliability,

14, “Nastran” is an FEA solver first developed by the .S, Natonal Acronantics and
Space Administration (“NASA™) over 30 y=ars ago to perform strucioml analysis for NASA
projects, In developing Nastrar, NAS A wanted a solver to perform 2 broad rmge of structural
analyses and have the capacity to be forther developed and enhaoced. Adter the initial
development of Nastran, MASA rcicased the Nastran source code into the public domain to allow
broader uzse and commercial davelopment. NMASA registered “Wastran™ as a TS, trademark in
1976,

15. MSC, UAland CSAR obtained the public domzin version of Nastran from NASA
and for many years have developed and firther enhanced Nastran for ficensing to commercial
and govenupent users, Each has vsed the Nastran trademark with permigsion from NASA. At
the timne of Respoudont’s acquisitions, the fratures and capabilities of sach of thesc three
advancad versjons of Nastran were very similar,

16.  The acrospace and aulomotive industries began using the advanced versions of -
Nastran in the 1970s for advanced linear stuchural analysis. Nestrag has become the standard
linear structurzl sofver in thesa industries. Certain other mannfiemring industries also utilize
Nastran for advanced hnear structural analysis.

17.  Prior to Respondent’s acquisitions, asers of the advanced versions of Nastran
oifered by MSC, AL or CSAR could readily switch between these versions without substantizi
fass of fincticnality because each version offtred very sinmlar featiures and capabilities.
Differences tn functiopality discourage switching from advanced versions of Nastran to other
solvers even In response ter a signifizant and nontransitory increace in price.

18.  Prior to Respondent’s acqnisitions, users of the advanced versions of Nastran
offered by MSC, UAL or CSAR could readily switch berween these versions relatively quickly
and withort spending sipnificant swatching costs and time. The advanced versions of Nastran -
were 2]l derived from the same Nastran public domain cade, offered very similar features and
capabilitics, and used geperaily the same input and output file formats. Differences in computer
code, feahnes and capabilitics, and file formats discourage switching from advancad versions of
Nastran to other solvers even in respopss o a significant and aontransitory increase in price,



19,  Indestry practices or the requirements of multi-patty development projects
sometimes dictate the use of edvanced versions of Naswuan, thereby discourzging subsdmtion
away from advanced versiops of Nastran even in response {o a significant and nontransitory
loerease io price.

20.  Prior ta Respandent’s arquisitions, competition banveen MSC, UAT and CSAR
10 license or sell advanced verzions of Nastran was direct and vigorous and helped to hold devn
Prices and to promote produect innovaton. Prior to Respondent’s acquisitions, users had
. swiiched and had considersd switching between these advaaced versions of Nastran in response
to relztive changes in price and other competitive variables including praduct featuses,
capabilites, and enhancements, '

RELEVANT FRODUCT MARKETS

21.  One relevant produact market in which to aecess the likely affects of Respondent’s
eequisitions of UAI and CSAR is the licensing or sale of advanced versions of Nastran,

22, Another relevant prodnct market in which to agsess the likely effects of
Respondent’s acquisitions of UAT and CSAR is the broader market consisting of the licensing or
sale of FEA solvers {or advancsd Linear stuctural analysis.

23.  Within cach of the relevant product markers, separate markets exist for the
licensing or sale of the relevant product for specifie industries or customner categories, in
particular, the serospace industry and the automotive industry,

'~ RELEVANT GEQGRAPHIC MARKETS

24,  The relevant geographic markets in which to assess the likely effacts of
Respondent’s acquisitions of UAT and CSAR are

a the United States; and

b. the world

CONCENTRATION

25, Prorto Reospondent's acquisidons, MSC, TIATL and CSAR ware the onty fimes
competing in the licensing or sale of advanced versions of Nastran. MSC was the dominant
competitor with an estimated market share of 90 percent. The remaining share was soughly split
between UATI and CSAR, The market for advanced versions of Nastran prior to the acquisitions



_ was highly concentrated with a Herfindahl Hirschmzn Index ("HHI'} exceeding 8106 {(An HH
of 1800 characterizes a highly conceatrated market.) Respondent’s acquisitions of AT and
CSAR, together and individually, substantially increased that concentration so that the HHI is
now 10,000,

26.  Prior o Respondent's acquisitons, there were few suppliers competing in the
licensing or sale of FEA solvers for advanced knear strivetiira] analysis other than MSC, UAT ar
CSAR. Pror to Respondent’s acquisitions, the market for FEA solvers for advanced linear
structural analysis wes highly concentrated Respondent’s acquisitions of TJAT and CSAR,
together and individually, substantially increased that conceniration.

CONDITIONS OF ENTRY

27.  Enbyinto licensing or sale of advanced versions of Nastzan would not be timely,
likaly, or sufficient to prevent the anticompetitive effects. Entry is difficult becanse of the
substantial cost and time needed to develop an advanced version of Nastran, validate simulation
results, and establish a reputation for reliability.

" 28.  .Eniry into the licensing or sale of FEA golvers for advanced linear structural
analyzis would not be imely, likely, or sufficient to prevent the anlicompetitive effects. Entry :=
difficult because of the substantial cost and time needed to develop an FEA selver for advanced
linear snuctaral anaiysis, vatidate simmuelation results, and establish a reputation for reiiability.

COUNT I
- THE ACQUISITIONS VIOLATE CLAYTON ACT § 7 AND ¥TC ACT § 5

29.  Respondent's acquisiions of UAT and CSAR, togsther and individually, have had
or will have the effect of substantially lessening competition and teading to create a monﬂpuiy m
the relsvant markets by, atmong other things:

a; eliminating actual, direct, and substantial competition between MSC, UAI
and CSAR, all of which bad the ability and incentive to compets, and before the acq_msmnns did
compete, on price and product development and enltancements;

b. - creating or enthancing MSC's power fo raise prices above 2 competitive
level of to withheld or delay produet development and enhancements, thereby adversely affectim
prica and product Innovation:; and

c. prﬂ;-e:::gting other suppliers of engineering software from 2equuring UAT
and CSAR. and increasing competition.
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30.  Abssnt the refief described in.ﬂ'm attached Notice of Contemplated Relief
Respondent’s acquisitions of UATL and CSAR, together and individiaily, will continue to cause
. the sffects on competition identified above.

3i.  The effect of Respondent’s acquisitions of UAT and CSAR, together and
individually, may be substangalhy to lessen competition or tend to ¢leate a mmonopoly in viclation
of Section 7 of the Clayton Adt, s amended, 15 T.8.C. § 18, and Section 5 of the FTC Act, 25
amended, 15 U.5.C. § 45. h

COUNT 11

. THE ACQUISITIONS CONSTITUTE UNLAWFUL
MONOPOLIZATION DN VIOLATION OF FTC ACT § 5

32,  Theallegations contained in Paragraphs I throngh 28 are repeated and realleged
as though fully set forth here,

_ 33.  Respondent bae obtained or enhanced manopely power in the markets for
advanced versions of Nastan through the acquisitions.

34,  Respondent acted willfislly to 2cquire or enhance mronopoly power in the markets
for advanced versions of Nastran through the acquisitions.

35.  Throughthe acquisitions, Respondent has engaged in nufair methods of
competition in ot affecting commercs hy mounopolizing the markets for advanced versions of
Nastran in violation of Section 5 of the Fedoral Trade Commission Act, 15 U.5.C. § 45.

COUNT I

THE ACQUISITIONS CONSTITUTE AN UNLAWFUL ATTEMPT
TO MONOPOLIZE IN VIOLATION OF FIC ACT §5

36.  The ailegations contained in Parapraphs ¢ through 28 are repeated and rcalir.gcd
as though fully set forth heve.

37.  Respondent has engaged in an anticompetitive course of canduct by willfully
secking o ohiain or cahance monopoly power in the markets for advanced versions of Nastran
through the acquisitions.

38.  Respondent scted with a specific intent to monopalize, and 1o .destroy competition
in, the markets for advanced versions of Nastran through the acquisitions.



39, At the time Respondent acquired UAT and CSAR, it bad 2 dangerons probability
of success in monopolizing the markets for advanced versions of Nastran.

. . 40.  Through the scquisitions, Respondent has engaged in unfair methods of
competition in or affecting commerce by aftempting to monopolize the markets for advanced
versions of Nastran in violation of Section 5 of the Federz! Trade Commission Act, 15 17.5.C.
§ 45,

NOTICE

Proveedings on the charges asserted against yon in this complaint will be held before an
Admmustrative Law Judge (ALY) of the Federal Trade Commission, under Part 3 of the
Commission’s Rules of Practice, 16 C.F.R. Part 3. A copy of Part 3 of the Rules is enclosed
with this complaint. o

You may file an answer to (hiis complaint. Any snch answer must be filed within 20 days
after service of the complzint on you. If you cantest the complaint’s allegations of fact, your
answer must concisely state the facts consbituting each ground of defense, and must specifically
admit, deny, explain, or disclain knowledge of sach fact alleged in the complaint, You will be
deemed to have admitted any allegations of the complaint that you do oot 5o answer,

If you glect not to contest the all=gations of fact set forth in the complaint, your answer
shall state that you admit al] of the mat=ral allegations to be true. Such an answer will constitte
a waiver of hearings as to the facts alleged in the cotnplaint 2nd, together with the complaint, will
+ provide 2 record basis on which the ALJ will fil= an initial decision containing appropriats
findingx and conelusions and an-appropriats order dispasing of the proceeding,  Such an answer
may, however, reserve the right to submit proposed findings =od conclusions and the right to
appeal the initial decision to the Commission under Section 3.52 of the Commission's Rules of
Practice.

[f you do not answer within the specified time, you waive your right to appear and cantest
the allegations of the complaint The ALJ is then authorized, without further notice to you, to
find that the facts are as alleged in the corpplaint and to enter o mitiat decision and a cease and
desist arder.

The ALY will scheduls an initial prehearing scheduling confersnce to be held not later
than 14 days after the last answer is filed by any party named as a respondent in the complaing.
Uniess otherwise directsd by the ALY, the scheduling conference and further proceadings will
take place at the Federal Trade Coramistion, 600 Peonsylvania Avenue, N.W,, Washington, D.C.
20380. Pule 3.21{a) requires a mecting of the parties” counsel a5 early as practicable before the
prehearing scheduling confersnce, and Rule 3.3} (b} obligates counsel for each party, within 5



days of recelving a respondent's answer, 10 make certain initiat disclosurcs without awainng a
formal discovery reguest.

A hearing on the complaint will begin en Janvary 9, 2002, at 10 a.m., in Roam 532, or
such other date as determined by the ALT. At the hearing, you will have the right to contest the
allegations of the complaint and to show canse why a cease and desist order should not be

entered against yow

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude fror the record developed in any adjudicative
proceedings in this matter that the acguisitions of UAI and CSAR violate Section 7 of the
Clayton Act, as amended, or Section 5 of the Federal Trade Commission Act, as armended, as
aIlcgcd in the complaint, the Commission may order such relief as is supported bj,r the record and
is pecessary and appropriate, including but not limited to:

1 An order 16 create and divest up to two viable on-going businesses each ::nga-:f-:d in the
NHcensing or sale of an advanced version of Nastran in competition with MSC Nastran te
up {0 two scquirers acceptable to the Commission, including buf not limited to:

a, divesting all software, intelectual property, and other assets for the operation of
such businesses, including but not lirnited to the following for MSC Nastran and
all MSC Nastrap applications, featurss, enhancements, and Library functions for
all operating systems and computer platforns: the source code, object libraries,
execuisble programs, 1est probiems, test results, regression test saffware,
development support software, trade secrets, trademarks, patents, know-how,
interfaces with complementary software, API3, mapuals, guides, reports, and other
docwrmrentation:

b. facHitatimg the acquirers’ recriitment of Respondent’s employees, inclnding but
nat bmited to providing employes lists, persopne] files, opportunities to interview
and negosiate with the acquirers, eliminating any restrictions oo or disincentives to
accepting employment with the acquirers, and providing incentives for such
employess (o accept employment with the acquirers;

c. providing Respondent’s customer fists and account information to the acquirers;

d allowing Respondent’s customers to tanminate or rescind contracts or license
agreements and to deal with the acquirers, includiog but not limited to eliminating
any restrictions en or disincentives to terminating or rescinding such contracts or
Lizense agresments and otherwisc refunding or returning consideration paid in
advsnce pursnant to such contracts or licepse agresments;



e. furnishing to the acquirers such personnel, mfarmatwﬂ, tectmnical assistance,
advice and traipng as are necassary;

£ for a defined period of tune, maintaining dpen architecture for MSC Nastran and
all inpnt and output file formats so that users of MSC Nastran would pot be
impeded or penalized if they switched models, files, or compiementary software
to the divested versions of Nastran:

A for a defined period of time, not restricting, precluding, or influencing a supplier
of complementary softwars or services from dealing with the acquirers or the
acquirers’ products; . i :

h for a dafined period of time, supporting firlly the divestsd versions of Nastran with
Patran and other MSC complementary software products, without charge to the
acquirers and on the saime basis 2s MSC Nastran is supported by Patran and ather
MSC complementary sofiware prodicts; and

I such other or additional relief as is necessary to ensure the creation of up to two
vizble, competitive, and independent catities offering advancoed versions of
MNastran with the ievel of featrmes and capabilities offered by MSC.

2 An order to provide prior notice of any ﬁ:quisiﬁans of firms ergaged in the Ecensing or .
sale of advanced versions of Nastran or other solvers for advanced linear structural
analysis.

3. Such other or additional relief as is necessary 1o cotrect or remedy the violations alleged

m the compiaint.

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this
ninth day of October, 2001, issues its camplaint apainst seid Respondent.

By the Commission. Z ' %\é’,

Donald 8. Clark
Secretary -






UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Daocket Ne. 9299

a corporation.

s i e S T N )

RESPONDENT MSC.SOFTWARE CORPORATION'S
FIRST SET OF INTERROGATORIES

Pursnant to Rule 3.35 of the Commissien’s Rules of Practice, 16 C.F.R. § 3.35, Respondent
MEC.Software Corporation {"MSC"), hereby propounds the following interrogatories, to be
answered by no later than 5:00 p.m. on December 11, 2001.

DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions shall apply to these interrngataries, unless the
context of the interrogatory or response indicates otherwise.  Tf, in vesponding 1o these
iiterragatories, these terms are given a meaning other than that indicated below, the response shonld
specify the meaning that is being given to that term,

1. The term "person” means anj;r natural person, corporation, association, firm, company,
partnership, joint veniure, trust, estate, or other legal or povermment entity, whether or not it
pOSsesses a separate juristic existence.

2. The terms “you," "yours," "FTC," or "Commission” mean ithe Federal Trade
Commission, its Cotnmissioners, employees, attorneys, accountants, economists, staff, consultants,
experts, agents, and representatives, and includes any third party representative or agent, wherever

located, wha is acting or purporting to act en behalf of the FTC.



3. The terms "MSC. Software" or "MSC" refer to MSC. Software Corporation. ineluding
1ts directors, officers, employees, and agents.
4, The terms "Umiversal Analvties" or "UAI" refer to Universal Analytics, Inc.,
including its directors, officers, emplovees, and agents.
lS. The ‘Ef:lm "CSAR" refers to C;umputv:ﬁzcd Structural Analysis and Research
Corporation, including its directors, officers, employess, and agents.

& The term "functionality” has the same mcaning given to it in paragraph 17 of the

Complaint.

7. ‘Ihe term "features and capabilities” has the same meaning given to it in paragraph
12 of the Complaint.

8. The term "very similar” has the same meaning given to it in paragraph 18 of the
Complaint.

a, The termn "advanced versions of Nastran" has the same meaning piven to it in

paragraph 21 of the Complaint.

10.  Theterm "FEA solvers for advanced linear struetural analysiz" has the same meaning
given to it in paragraph 22 of the Compiaint,

11, The term "acquisitions” means M5C’s acquisitions of either UAI or CSAR or both.

12.  The term "third party” tneans any perscn otha-r than MSC, MSC’s subsidiaries and
affiliates; UAT, UAT’s subsidiaries and affiliates; CSAR, CSAR’s subsidiaries and affiliates; or the
FTC.

13.  The term "documents” means anything that may be considered te be a docwment or
tangible thing within the meaning of Commission Rule of practice 3.34(b), 16 C.F.K.

i



§ 3.34(b). including writings, communications, drawings, EIE];JhS, charts. photographs. phono-
records, dises, computer recordings, electronic mait, and any :Dthﬂl' data compilations from which
information can be obtained. ’

14.  Theterm "relating to" means referring to, conumenting upen or discussing the subject
matter of the interrogatory in any respect, either in snpport of or in contradiction of the contention,
staternent or allegation identified in the interrogatory.

15.  The terms "all evidence relating to" and "all evidence relating thereto™ mean the
identity of each person wnh knowledge thereof, ali documents relating thereto; and all data,
information, and analysis relating thereto.

16, Theterm "identify” when used in connection with a person requires you to statc such
person’s name, present or last known address; telephone number; email address; and, if a natural
person, the namea and address of his .nr her present ot last known employer.

17.  The ierm “idenufy” Iwhan used in comection with a document reguires you to list
every responsive decument by preduction or exhibit numbet, 1f applicable, er other information
sufficient for Respondent to locate and obtain the document.

18.  The term "identify” when used with respect to data, information, or anaiysis means
tor state with particufarity the fact(s) which an;: informative and the person{s} and‘er documents
possessing the information together with the identifving information for the personds) and/or
document(s), unless identified clsewhere.

12, The term "identify" when uscd with respect to a communication means to state: {&)
the date on which such communication ocewrred; (b) the form of communication {e.g., person-to-
person meeting, telephone conference, letter, memorandum, clectronic mail, volce message, efe.);

3



{c} the participants to the communication, including ail recipients of written communications and
all individuals present, whether participating or not; (d) a description of each topic discussed and the
nature of what was communicated in form and substance. Ifthere are no oral communications, the
response should include a statement to that effect and which is subject to the requirements that
responses to these interTogatories shall be under oath as specified by Cornmission Rule of Practice
3.35(a}(2), 16 C.F.R. § 3.35(a)(2).

20.  Unless the context of the intetrogatory indscates otherwise, the nze of the singular and
plural forms of a word shonld be read 1o mean either the singular form of the word or the plural form
of the word.

21.  The term "exculpatory” means anylhipyg that, under the legal principles enunciated
in E:;rady v. Mavpland, 37311.5. 8387 (1963) and its progeny, see, e.g., in re Warner Lambert Co.,
83 F.T.C. 819, 820 {1973)1egarding production of excuvlpatory material in FTC proceedings);
constitutes evidence or would likely lead to the discovery of e':ridence that would be favorabls or

helpful to MSC’s opposition to the Commission’s allegations in this case.

22.  If you refuse to answer any interrogatory on the ground of privilege or any other
immunity or cxemption, provide a statement of the claim of privilege, immunity, exemption, or the
bases for any claimed privilege, immurmity, or exemption, identity all facts relied upon i support of
that claim(s), and explain whether the privileged material can be redacted (and if not, why not).

23.  These interrogatories are continting in character and you must supplement your
answers pursuant to Commission Rule of Practice 3.31(e), 16 C.F.R. § 3.31(e), which provides that
"[a] party is under a duty to seasonably amend a prior response to an interrogatory . . . if the panty
leamns that the response is in some material respoct inmmpletc or incorrect.”

4



INTERROGATORIES
Interrogatory Nao. i:

Identify each person with whom you have comumunicated regarding MSC*s acquisitions.
For each such person, describe what was satd about the acquisitions, state the date and duration of
all such communications, state whether that person has given you an affidavit or other written
staternent (whether in final or draft form), and tdentify all documents and thinps provided to the FTC
by that person and zll documents and things provided by the FTC to that person.

Interrogatary No. 2:

With regard to your allepation in paragraph 21 that "[o}ne relevant product market in which
to assess the hikely effects of [the] acquisitions of UAT and CSAR is the licensing or sale ofadvanced
versions of Nastran," identify each software product that you contend constitutes an "advanced
version| | of Nastran.” For each such product, identify the cornputer platform and eperating systern
on which it Tuns, the firm or company which sells or licenses it, describe in detail (based on the
critenia listed in Paragraph 13 of the Complaint) how that product is differentiated from versions of

_Nas.tran which you do not consider to be advanced versions of Nash‘aﬁ, including the analj;'ses
performed using that preduct, the price level of that preduct, the ease of use of that product
compared 10 versions of Nastran which you do not consider to be advanced versions of Nastran, the
speed of that product, the size and complexity of problems that can be analyzed using that product,
the ability of that preduct to perform system-type analyses, the availability of complementary
software, the type of nput and ourput file format utilized by that product, and identify all evidence

(inciuding, but not limited to, cxculpatory evidence) relating to the allezation that "jo]ne relevant



product market in which to assess the likely effects of [the] acquisitions of UAI and CSAR is the
licensing or sale of advanced versions of Nasiran."
Interrogatory Ne, J3:

With reeard to your allegations in paragraph 22 that "falnother relevant product market in
ﬁhich to asscss the likely effects of [the] acqusitions of UAL and CSAR is the broader market
consisting of the licensing or sale of FEA solvers for advanced linear structoral anal}rsis,." identify
each software produet (whether or not such software is commercially avallable} that you contend
constitutes an "FEA selver for advanced linear structural analysis." For each such product, identify
the computer platform and operating system on which ach is used, the firm or company which sells
of licenses it, and identify all evidence relating to your allegation in pamgrapﬁ 22 that "[a]nother
rel.evant product market in which to assess the likely effects of [the] acquisitions of UAI and CSAR
is the broader market consisting of the licensing or sale of FEA solvers for advanced linear structural

analysis."

Interropatury No. 4:

For each software product identified m response to Interrogatory No. 3, describe in detail,
based on the criteria listed in Paragraph 13 of the Complaint, how that product ig differeniiated from
other FEA solvers, including, bat not limited to, the analyses performed using that product, the price
level of that praduct, the ease of use of that product compared to other FEA solver software products,
the speed of that product, the size and complexity of problems that can be anafyzed using that
product, the ability of that product to perform system-type analyses. the availability of
compicmentary software, the type of input and output file format utilized by that product, the type
of computer platform(s) and operating systern{s} on which the product operates, and identify all

&



evidence relating 1o how cach such product is differentiated based upon the criteria enumerated in
paragraph 13 of the Complaint.
terrog ; No. 5:

For each advanced version of WNastran sold or licensed by MSC at the tme of the
acquisitions, identify the features and capabiiities and the input and output {ike formats of the
advanced version of Nastran seld or licensed by UAI or CSAR which you contend were very similar
to the features and capabilittes and the input and output file formats of the advanced version of
Nastran sold or licensed by MSC and identify ali evidence relating thereto.

terrogatory N

Identify each person who used versions of Nastran offered by MSC, CSAR, and UAI prior
to the acquisitions who vou contend did "readily switch between these versions without substantial
loss of functionality because each version offered similar features and capabilities,” as alleged in
paragraph 17 of the Complaint, and for each such person, state the reasons why the person switched,
the occasion for the person’s switching, and identify all evidence relating thereto,

Interrogatory No. 7:

Idemtily each person wsing an advanced version of Nastran who was "discouraged from
switching" 1o other s:;:]lvers due to "[d]ifferences in functionality” in response 10 a significant and
nontransitory increase in price, as alleged in paragraph 17 of the Complaint, identify each occasion
on which such person was discouraged, the "differences in functionatity,” "compuler code, fealures
and capabilities, and {lle formats™ whick discouraped such switching, and identify all evidence

(inciuding, but not limited to, exculpatory evidence) relating thereto.



Interrosatory No. B:

Fr

1dentify each "industry practice” or "requirement of @ malti-party development project
which vou conend “sometimes dictate[s] the use of advanced versions of Nastran," as alleged in
paragraph 1 2 of'the C omplaint, and &l evidence (inclﬁdin g. but not limited to, exculpatory evidence)
relating thereto.

t ato .

Identify each person who vou contend has switched or has considered switching among
MSC’s, UAID's, and CSAR’s advanced versions of Nastran in response to relative changes in price
or ether competitive variables including product features, capabilities, and enhancements, as alleged
in paragraph 20 of the Complaint, and idemtify all evidence (inclu&ing, but not himited to,
exculpatory evidence) relating thergto,

Interrogatory No, 10:

For each relevamt produet market, identify the bases for vour contention that there is a
separate geographic market consisting of the United States and all evidence {including, but not
limited to, cxculpatory evidence) relating th&ctn.

Inter tery No, 1]1:

For cach relevant produet and geographic market, identify each firm competing as a seller

ot licensor in that market, its respective market share prior to the acquisitions, and afl evidence

relating thereio.



Interrngatory No. B2

For each document produced as part of your mandatory initial disclosures under Rule 3.31.
16 C.F.R. § 3.3, and which are produced in response to Respondent’s Requests for the Production
of Documents and Things, identify the source and location from which each document was collected
and all evidence relating thersto.

errogatiry Ne. 13:

Identify each person who has made any exculpatory statement or provided exculpatory
informaiion abont the competitive effects of the acquisitions, the substantive content of each
statement or information, and all evidence relating thereto.

Interrogat . 14:

For each relevant product market in which you contend that the acquisitions has had or will
have the effect of substantially lessening competition and tending to create a monopoly as alleged
in paragraph 2%a) of the Complaint, state whether your contention is based on a theory of
"coordinated intcracton” and, if so, identify all cvidence rclating thercto. For purposes of responding
to this Interrogatory, the term "coordinated interaction” is given the same meaning as it is given in
section 2.1 of the Department of Justice/FTC Horizontal Merger Guidelines.

Inte tory No. 13:

Identify each instance in which any person paid a higher price for any relevant product sold
or licensed by MSC or cach instance in which there has been any other anticompetitive action or
effect as a consequence of the acquisitions and identify all evidence {including, but not lmited to,

exculpatory evidence) relating thereto.



Interrogat MNa. 16

Identify each product development or enhancement for any relevant product sold or licensed
by MSC that MSC withheld or delayed as a consequence of the acquisitions and :demify all evidence
(including, but not limited to, exculpatery cfidf:nccj relating thereto.

te ate . 17:

Identify each supplier of software that was interested in acquiring UAI or CSAR and identify
all evidence relating thereto.
Interrogatary No. 18:

To the extent that yon allege in paragraph 25 of the Complaint that "MSC was the dominant
comipetitor with an estimated market share of 90 percent, state whether you calculated the estimated
market share alleged in paragraph 25 of the Complaint based upon units sold or revenues and, if
calt_:u]ate:i by one method rather than the other, state the reasons why and identity all evidence
related thereto.

Diated: Wovember 21, 2001

T-:fﬁ W Smlth (Bar Ng: 58441]
Marimichazl O. Skubel {Bar No. 294934)
Michael 5. Becker (Bar No. 447432}
Bradford E. Biggen (Bar No. 253766)
Larissa Paule-Carres {Bar No. 46?99?}
KIRKLAND & ELLIS

655 15™ Street, NLW.

Washington, D.C. 20005

(202) 879-5000 (tel.)

(202) B79-5200 (fax)

Counsel for Respondenis,
MSC.Seftware Corporation
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CERTIFICATE QF SERVICE

This is to certify that on November 21 , 2001, I cansed a copy of the attached Respondent
MSC.Sofiware Comporation’'s First Set of Interrogatonies to be served upon the following persons
by hand delivery:

Richard B. Dagen, Esquire

P. Abbott McCartney, Esquire
Federal Trade Commission

600 Pennsylvania Avenue, NJW.
Washington, DC 20580
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DUNITED STATES OF AMERICA
BEFORE THE FERERAL TRADE COMMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Docket No, 9299

LS R S e

A corporation.
)

RESPONDENT MSC.SOFTWARE CORPORATION’S FIRST SET
OF REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 3 37 of the Commussion’s Rules of Practice, 16 C.F.R. § 3.37, Respondent
MSC Software Corporation (“MSC™), hereby propounds ihe foltowing requests for the production
of documents and things.

DEFINITTIONS AND INSTRUCTIONS

The following definitions and instructions shall apply to these requests for the production of
documents and things, unless the context of the request or response indicates otherwise. If, in
responding to these requests, these terms are given 2 megning other than that indicated below, the
ICSPONEC should specify the mcaning that is being given to that term.

1. The tertn “person” means any ﬁatural persot, corporation, associati{m.;, firm, company,
partnership, joint venture, trust, estate, or other legal or government entity, whether or not it
possesses 8 separale juristic existence,

2. The terms “vou,” “vours,” “BTC,” or “Commission” mean the Federal Trade
Commission, its Commissioners, employeas, attorneys, acc{mntaﬁts, econommsts, staff, consultants,
experts, agents, and representatives, and includes any third party representative or agent, wherever

lpcated, who is acting or purporting Lo acl on behalf of the FTC.



3. Theterms “MSC Software” or “MSC” refer to MSC Software Comaration, inciuding
its directors, officers, employees, and agents.

4. The term “user,” means any natural person, corporation, assoctation, firm, comparny,
partnership, jeint verdure, trust, estate, or other legal or government emtity, whether or not it
POssesses a separate juristic existence.

3. The {erm “cusiomer” imeans any natural person, corporation, associgtion, firm,
company, partnership, joint venture, trust, estate, or other legal or government entity, whether or not
it possesses a separate Juristic existence, who has purchased, leased, licensed, or sub-licensed any
prodict made, s0ld, licensed, leased, or otherwise transferred by MSC.

o Theterms “Universal Analytics™ or “UAT" refer to Universal Analytics, Incorporated,
including its directors, officers, employees, and agents.

7 The temn “CHAR” refers to Computerized Structural Analysis and Research
Corporation, including its directors, officers, employees, and agents.

B. The term “acquisitions™ means MSC’s acquisitions of either UAT or CSAR or both,

9, The term “ﬁdvancad versions of Nastran™ has the same meaning given to it in
paragraph 21 of the Complaint.

10,  The term “FEA solver” has the same meaning piven to it in paragraph 22 of the
Complaint.

11, Theterm "relating to" means referring to, commenting upon or discussing the subject
matter of the interrogatary in any respect, either in support of or in contradiction of the contention,

statement or allegation identified in the interrogatory.



12.  The term “third party” mcans apy person other than MSC, MSC's subsidiarics and
affiliates; UAL UAT's subsidiaries and affiliaztes; CSAR, CSAR’s subsidianies and affiliates; or the
FIC.

13.  The term “documents” means anything that may be considened to be a document or
tangible thing within the meaning of Commission Rule of practice 3.34&:), .Iﬁ CFR § 3.34b) _
including writings, communications, drawings, graphs, charts, photographs, phono-records, discs,
computer recardings, electronic mail, and any other data compilations from which information can
be obtained.

14, You are to produce entire documents including all attachments, cover letters,
memoranda, and appendices. Copies of the same document which differ in any respect from an
original {because, by way of example, crly, handwritten or printed notations have been added) should
also be produced.

15, [f'yourefuse to answer arty request on the pronnd ﬁf privilege or any other immunity
or exemption, provide a statement of the elaim of privilege, iﬁnuMW, exemption, or the bases for
any claimed privilege, immunity, or exempiion and all facts relied upon in suppart of that claim(s),
including the document date, author(s),recipient{s}, subject matter, its present location, and the
request to which the document is responsive and explain whether the privileged material can be
redacted (and if not, why not).

16, To the extent you assert a claim of privilege or other immunity with vespect to 2
portion of the contents of any decument or thing, you are to provide a copy of the document with
the portion gver which you claim privilege or immunity redacted, and the material redacted is to be

listed separately on a schedule of withheld and redacted documents. See Schreiber v. Society for Savs.



Bancorp, Inc., 11 F.3d 217 (D.C. Cir. 1993) (noting obligation to redact privileged materials rather
than withholding the entire document).

17, Theserequests cover all documents and things in your possession, custody, or control
except for documents that MSC produced to the FTC, If documents responsive to any request have
been destroyed, state when and where such documents were destroyed, identify the person who
directed that such documents be destroyed, and state the reagons that the docutnents were destroyed,

- 18, These requests are contimung in character and you must supplement your answers
pursuant to Comrmssion Rule of Practice 3.31(e)(2), 16 C.F.R. § 3.31{e)(2), which provides that “[a]
party 13 under a duty seasonably t;:} amend a prior response to . . . [a] request for production, . . . if

the party learns that the response is in some material respect incomplete or incorrect,”



REQUESTS

Reuest No. 1:

All dacuments or things identified m response to MSC’s Interrogatories.

Request No, 22

All documents and affidavits provided to you by third parties (whether in executed or non-
executed form) with regard to MSCs acquisitions of TJAI, CSAR, or both.
Bequest No. 3;

All transeripts (including electronic versions), video recordings, and audio recordings of
investigatory deposilions, interviews, statements, notes relating to any discussions held during such
depositions or intervicws statements taken or obtained by the FTC pursuant to its investigation of
MSIC’s acquisitions.

Reqguest No. 4:

| Documents and things sufficient to identify all third parties contacted, interviewed, or
otherwise communicated to with regard to your investigation of the acquisitions.
Requoest No. S:

All analyses, databases {including record layouts), reports, studies, work papers (including
all spreadsheets) or other documents, in machine-readable form or hard copy, provided to, prepared
by or enbehalf of, orreviewed by you in connection with the acquisitions, including, but not limited

to, all financial, accounting, econametric, economic, statistical, or other quantitative analyses.



Reguest No, &:

AR documents authored, reviewed, sent to or otherwise related to MSC provided ta you by
any third party.
Reguest No. 7:

All documents, including stafl reports, staff recommendations, memoranda, studies, ar
analyses that describe, discuss, or relate to any procompetitive effects from MSC’s acquisitions of
- HJATL CSAR, or both,

Request No. §:

For each “advanced version ] of Nastran” you contend was or is offered by MSC, all
documents relating to any actnal, contemplated, or attempted increases in price both prior to and after
the dates of which the acquisitions were completed.

Request No. 9:

For each “advanced version of Nastran™ you contend was of is offered by MSC, documents
relating to any actual, contemplated, or attempted competition with any “advanced versgion of
Nasiran” which you contend was offered by CSAR and UAL

Request No. 10:

All documents relating to any plans concerning any FEA product or service or any product
or service compatible with any FEA product or service, including business plans; short term and long
range strategic plans and objectives; joint venture, partnering, strategic alliance, and acquisition
strategics and plans; budgets, financial statements, and financial projections: personnel recruitment
or reassignment plans; plans for new products or product enhancements, features, modules,

applications, or services; research or development plans; strategies for product integration;



distribution plans and agreements; sales or marketing plans; plans regarding shifting from product
pricing that includes service to pricing products and services separately or shifting from commodity
pricing of any FEA product toward greater revenue realization from any FEA service whereby
customers pay directly for such services, plans and strategies for use of unlimited usage agreements
and paid-up Heenses; customer support services and customer-funded development plans; analyses
of customer satisfaction; and plans for participation in ot adoption of the AP209 exchange format
‘standard.

Request No, 11:

All documents relating to competition in the design, development, enhancement, research,
manufacturing, distribution, licensing, marketing, sale, support or service of any FEA solver product
or service, including all documents relating to the markct share or competitive pasition of the
company or any of its competitors; the relative strengths or weakmesses of any person producing or
geliing any preduct or service compeiing with any FEA solver product or service, the relative
strengths and weaknesses and differences in capabilities, features, enhancements, and modules
between or among any FEA sclver products or services; any actual or potertial conditions affecting
the supply, demand, entry, cost, price, quality, features, enhancements, modules, or applications
relating to any FEA selver product or service; efforts to win customers or sales from other
companies, or the loss of custemers or reverues due to competition or sales by other companies;
the effects of competition from any supplier of any FEA solver products or services, including MSC,
UAI and CSAR, on sales, pricing, revenues, customers, development, features, enhancements,

modules, or applications; customers’ use of in-house codes, traditional methods of product testing,



or prototyping; and lock-in effects or switching costs, including the use of unlimited usage
agreements and paid-up licenses,
Request No. 12:

All docurments relatig Lo switching, including shifts in wtilization, between or among any FEA
salver product or scrvice and eny other product or service, including the reletive sase or difficulty of
switching, the estimated, projected or actual costs incurred by users to switch; the time required to
sﬁtch; the degree of swirching possible; the effect on a user’s price from switching or shifting
utilization or threatening to switch or shift or the availability of the opportunity to switch or shafl; the
cost of switching attributable 10 lost productivity while gaimng proficiency in the new FEA solver
product or service or from uge of a less than optimum FEA sobver product or service; the cost of and
time required for training; the cost of and time required for translating or converting existing files,
models, routines, commands, DMATP alters, or other legacy materials to the new FEA solver ﬁmduct
or service; the effect of switching on customer or collaborator ralaﬁ-:mships;. the cffcct of unlimited
usage contracts or paid up licenses on switching; the possible loss or cost of complementary software
used with the FEA solver preduet or service; the availability and effect of translators and AP209
exchange format standards; and governmenial, customer, conuactual, or industry or collaborator
reguirements, preferences, or practices requiring usc of or production of analyses or results in any

particular sofiware format. _



Request No, 13:

All documents relating to actual, attempted, or potentisl entry into the market for any relevant
product or service, including all documents relating to the timeliness, conditions, costs, attractiveness,
likelihond, or competitive significance of any such entry; the cffects of unlirmted usage contracts, paid
up licenses, oF any existing contracts by existing firms upon such entry; the requirements for such
entry incheding research and development, planning and design, produetion requirements, distribution

-systems, service requitements, patents, licenses, trademarks, sales and marketing activities, securing
a sufficient customer base to achieve rmnimum viable scale, personnel and staffing, and any necessary
governmental and customer approvals, and the time necessary to meet each such requirement, the
effects of open or closed software architgcture and applications programiming interfaces and the
availability of translators, AP209 exchange format standards, trademarks, copyrights, patents, or
other technology upon such entry; the total costs required for such entry, including the amount of
such costs that would be recoverable if the entrant were unsuceessful or elected to exit the licensing
or sale of the product or service; and the methnds and amount of time necessary to recover such
costs; and the total non-recoverable costs entailed in satisfying the requirements for entry; and the
mirmum viable scale, the minimmim and optimum number of products or services, requirements for
multi-product, or vertically integrated operations, or ether factorsrequired to attain any avatlable cost
savings or other efficiencies necessary to compete suceessfinlly in the licensing or sake of such relevant

PICQUGLS 0T SETVICES.



Request No. [4:

All documents relating to any plans of, interest in, or efforts undertaken by any person for any
acquisition, divestiture, joint venture, alliance, or merger of any kind involving the licensing or sale
of any FEA solver product or serice, including any acquisibion, joint venture, alliance, or merger of
any kind related to FEA solvers; and the divestiture or sale by any person of any former asséts,
intellectual property, employees, contracts, customer relations, or going concerns related to FEA

solvers.
Hequest No, 15:

Documents sufficient to show each type of finite element analysis you contend is performed
by any person, the purpose or reason each such person performs that analysis; the name of each FEA
solver used by that person; whether that person has licensed, purchased, or developed in-house each
such FEA solver used to perform such analysis; and whether (and if 5o, which one) each such person
has identified an FEA solver as that person’s core, standard, principal, preferred, or recommended
FEA sclver.

Request No. 14:

All documents that analyze, deseribe, recommend, criticize or characterize any FEA solver

or its costs including the features, enhancements, modules or applications of any FEA solver: the
_ general o specific uses of any FEA solver, including the specific problems or types of analyses for
which the solver is used; the cost, including the price, of any FEA solver, its features, enhancements,
modules, or applications; the training time and costs associated with utilizing amy FEA solver; the
praductivity loss or time required to become proficient with any FEA solver, the results or

methodologies employed on any benchmarking, verification or validation studies or testing of any

10



FEA splver; whether any other software program could be a substitute for or lead to .decrmsed use
of any FEA solver, in general, or for any specific problems or types of analyses; the cosis associated
with acqguiring or using software that is complementary with any FEA solver, irends in pricing,
comparisons of prices of different FEA solvers, or price changes over time; changes in utilization of
FEA solvers or trends in changes in utilization of FEA solvers.

Request No, 17

For each third party you have contacted, all documents relating to that person’s actual or
projected costs, benefits, or difficulties of switching some or all usage betweer any Nastran program
and any other software program, including productivity loss or time required to become-proficient;
time and costs associated with training; translations of lagacy models, input or output files, or
comumands; verification and qualification of existing work; compatibility or incompatibility with other
software; loss of complimentary software, including any DMAP routines; or diminished pmducﬁvity,

capahility, functionality, or level of service and support.

11



Reguest No. 18:

For each third party you have contacted, all documents relating to that person’s analysis or
evaluation of the comparative costs and benefits of leasing or purchasing any commercialfy available
FEA solver, feature, enhancement, module, or application and developing in-house an FEA solver,

feature, enhancement, module, or application.

]jéted: December 13, 2001

i/ onith it

TefffW. Smith (Bar N6, 458441)
Marimichael O. Skubel (Bar No. 294934}
Michael 8. Becker (Bar No. 447432)
Bradford E. Biegon {Bar No. 453766)
Larissa Paule-Carres (Bar No. 467907)
KIBKLAND & ELLIS

655 15" Street, NW.

Washington, D.C. 20005

(202} 879-5000 (tel)

(202} 879-3200 (fax)

Counsel for Respondents,
MSC.Soltware Corporation
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CERTIFICATE OF SERVICE

This is to certify that on Tuesday, December 11, 2001, I caused a copy of the attached
Respondemt MSC. Sofiware Corporations s First Set of Requasts for the Production of
Documents and Things to be served upon the following persons via facsimile and via hand
delivery:

Richard B. Dagen, Esquire

P. Abbott McCartney, Esquire
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

Da¥id Shotlander




