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ANSYS, INCOS MOTTON TO FILE THE ATTACHED REPLY IN FURTHER
SUPTORT OF ITS MOTION TO LIMIT M5C’s SUBPOENA DEUCES TECUM

Third Party, ANSYS' Inc., seeks leave to file the attached Reply in Further
Support of Its Motion ta Limit M3C’s Subpoena Duces Tecurr, A reply is necessary in order to
eorrect humerous, unsupported distortions of the record made by MSC in itz Response, which
may improperly influence this tribunal’s decision. MSC's distortions of the record are discussed

more fully i the ANSYS’ Reply.

Respectfilly submitted,
EIRKPATEICK & LOCKHART LLF
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Thomas A. Bonovan, Pa. LD. No. 20314
Joseph €. Safar, ’a LD, No, 78205

Henry W. Oliver Building
535 Smithfield Street
Pittsburph, PA 15222
Telephone: {(412) 355-650)
Facsimile: (412) 355-6501

Counsel tor ANSY s, Lue.,

Dated: January 31, 2002
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CERTIFICATE OF SERVICE AND ELECTRONIC FILING

The undersigned certifies that on Jarmary 31, 2002, T caused a copy of the
attached ANSYS, INC.’5 MOTION TO FILE THE ATTACHED REPLY IN FURTHER
SUPFORT OF ITS MOTION TO LIMIT MSC's SUBPOENA DUCES TECUM to be served

upon the following persons by hand:

The Honorable D. Michael Chappell Karen Mills, Esquire

Admunistrative Law Judge Federal Trade Commission
I'ederal Trade Comumission 601 Pennsylvania Avenue, N.W.
601 Pennsylvania Avenue, N.W. Washington DC 20580
Washington, DC 20580

Richard B. Dagen, Assistant Director " P. Abhot McCartey

Burean of Competition Burean of Compedition

Federal Trade Commission Fedem!l Trade Commission

601 Pennsylvania Avenue, N.W. 601 Pennsylvania Avcnue, N.W.
Washington, DC 20580 Washington, DC 20580

Via Facsimile and First Class Mail;

Tefft W. Smith, Esqg.
Kirkland & Ellis

655 15™ Street, NW
Waghingion, DC 20005
(202) 879-5000 (iclephone)
(202) 879-5200 (facsimile)

Counsel for ANSYS, INC.
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PUBLIC

UNITED STATES OF AMLERICA
BEFORI THE FEDERAL TRADE COMMISSION

)

IN THE MATTER OF )

)

MSC. SOFTWARE CORPORATION, ) Docket No, 9299

)

& corporation )

)

)

ORDER
AND NOW, this __dayof , 2002, upon consideration of ANSYS

Inc.”s Motion to File the Attached Reply in Further Support of Tt's Motion to Limit MSC’s

Subpocena Dhcey Tecum, it is herehy ORDERED that zaid motion is GRANTED.

D Michael Chappell
Administbtive Law Judge

DT OT1TE o F MATOMC STl



PLIBLIC

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAIDE COMMIS5:10N

IN THE MATTER OF
MSCSOFTWARE CORPORATION, Docket No. 9200

a corporation

ANSYS, INC.”S REPLY IN FURTHER SUFPFORT OF I'TS MOTION T
LIMIT MSC*s SUBPOENA DUCES TECUM SERVED BY MS(

The disingennonsness of M3C’s Response to ANSYS® Motion to Limit Subpoena
Duces Tecum compels ANSYS to take the usual step of requesting leave to file a Reply Brief
regarding ANSYS’ Motion To Limit MSC’s Subpoena Duces Tecinn ("ANSYS’ Motion™).
Through highly sclective usc of cllipscs and alleged guolations without cited sources, MSC
repeatediy distorts the record in a desperate effort 1o erect a fagade of reasonablencss to conceal
the excessive burden it sceks to impose on ANSYS.' MSC's two-faced tactics, however, carmot

nbscire the undisputcd fact that MSC is abusing ils subpoena power to harzsg ANSYS.
A MSC’s Disingenuons Distortions of the Record.

First, MSCs attempt to paint ANSYS ag the intransigent party that has switched
its position is the consummate casc of the pot calling the kettle black. MSC’s asscrtion that
ANSYS took a “prior position” that it has *“nothing of relevance’ to coniribute to this casc™
(MSC Br. at 1) is simply wntruc. ANSYS has always acknowledged, a5 sct forth in ANSYS®
Motien, that (i) it has certain calegories of infunnation that may be relovant to this case, (i1) it

docs not objoct to producing them, znd {1ii) the tribunal has 2 right to material information. See,

' This teibunal will no doubt take notice of the fact that while ANSY'S suppotts its accuun! with swom staternents
and A detatled Fule 3.22 Staternent of Counsel, MEC offers no mch evidence and iistead puls up 2 smoke screen.
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e.g., vhird Party ANSYS, Inc.’s Moiion to Extend Time To Respond Andior Move To Limil or
Criash Subpoena Duces Tecum Served By MSC.Software Corpuration, at 1-2. The probiem is
that M5C has mmade an mdiscriminate demand for viriually cvery document in ANSYS' files,
regardiess of whether the information therein is melenial, or merely duplicative, or can readily be

obtained in a far more efficient fashion.

second, MSC disingenuously asserts that ANSYS has only collected lour boxes
of documents. MSC Br. al p. . M3C conveniently ignores sworn testimorny that in addition to
four boxes of hard copies of documents, ANSY S has also coilected 2.13 gigabyies of electronic
files {consisting of over 1000 ducumenls and hundreds of emails). Sccunda 1/17/02 Aff. aty &.
In fact, ANSYS has already produced and is in the process of producing a substaniial volume of

documents wiich provide all uf the information the parties need from ANSYS.

Third, M3C dismgenuously suggests that its antitrst coungel was involved in
negotiations over ANSYS’ offer for the UAI and CSAR asscts only due to “ANSYS® unilareral
decision to provide MSC’s anlitrust connsel a copy of that offer.” MSC Br. atp. 19n.15,
ANSYS’ first contact wilh MSC regarding a possible purchase ol the assets to e diverted was an
inquiry by MSC’s antilrusi counsel to ANSYS’ ontside coungel regarding ANSYS” possible
interest in such @ purchase. Sce December 20, 2001 letter from Tellt W. Smith to Thomas A,
Daonovan, attached hereto as Fxhibit A, This inquiry came in a tclephone call which occurred
prior to the service of any subpoco: on ANSYS and which was purportedly a courtesy call
waming that MSC would bu surving a subpoena. When ANSYS® management sent MSC's
maiagement an oilcr, ANSYS® oulside counsel extended to MSC's counset the conrtesy ot a
copy. Then, afier MSC’s management responded to ANSYS' mamagement reganding the offor
and ANSYS’ managemeni replied to M3C™s management by sugwesting a meeting of the
business people to discuss the offer, MSC’s antitrust counset replied to ANSYS’ outside counsel
on behalf of MSC, advising thers would be no such meeting.  Additionally, MSC’s antitrust

counsel called ANSYS® oulside counsel on Deccmber 20, 2007 and directed that all fotare



commuaications fom ANSYS concerming any offers should be directed to MSC7s antitrust
cotnsel. MSC's attemipt now to “retreat * from this position and instead nvilc offers directly to
MSC 15 a suspiciously convenient (and transparent ) aticmpt lo gain access o ANSYS®

negotating strategy,

B, MSC*s “Two Small Modilications™ are Not Small at AlL

MSC asserts that “two small modilrcations  whom to ask and what to ask for — to
ANSYS’ Proposed Search is all that iz necessary to provide MSC with the evidence that it needs
to prepare its casc and present its defense.” MSC Br. at 4. In fact, MSC s proposed notifications
are enormons in terms ol the additional burden they will impose oir ANSYS and “small” vnly in

the amount of non-duplicative material information they wall provide.

First, MSC’s assertion that ANSYS should expand its scarch beyond the nineteen
individuals identified in Mr. Secunda’s affidavit is unsupportable. MSC’s posilion is built on
rogue speculation aboul what may be tn these individuals” filcs. ANSYS is required only to
conduct a reasonable search. Looking in the files of thosc individuals to whosc files ANSYS
would look, in the ordinary course of its business, to obtain relevant information is eminentiy
reasonable. Forcing ANSYS to look in places where it would not e¢xpect to Hnd additional, non-

duplicative, relevant matenals 1s abasive.

Second, MSC’s vague generalizations regarding customer files ANSYS should be
requited to search is equally unsupportable. Many of the broad customer designalions provided
by MSC, such as Generul Motors, DaimterChryster and General Elcetric, are of no meaning
without 1dentification of a specific division or department. Tt is nol imcommeon for two different
divisions or departments within such large corporations 1o usc :n ANSYS and an MSC product,

respeciively, for different puposes with no substilulability, Such parallel but distinct nsage



within a multi-faceted organizaton in which disparatc divisions happen to do business under the

same name has no competitive signilicance.

Third, MSC’s passing suggestion ihat ANSYS be required to send an email 1o all
employees residing in the United States asking them to forward any docutnents responsive to the
criginal, ymfscused subpoena is a modification that swallows any attempl (o narrow the
subpoena. This moditication essentially re-expands the search to any doctiment responsive io the
subpoena, 2s drafted, possessed by any cmployee. While this process wonld impose enoimeous

burdens on ANSYYS, it would not produce substantial, non-duphcative and material information.

Fourth, M (s asscrtion that it necds every document related in any way to
compelilion between ANSYS and MSC for new customers is conclustvely defeated by MSC’s
owh slatements. MSC argnes that Mr. Wheeler’s statement (hat ANSYS competes with MSC for
new customevs is sufficient to “defeat]] Complaint Counsel’s primary argument for the existence
of un “Advance Nastran” market .. . 7" MSC Br. a1 5. If, as MSC claims, Mr. Wheeler's
Affidavit is sufficient to cstablish MSC’s defense (and Mr. Wheeler will be a witness af tnial),
MSC clearly does not need cvery documnent in the company which will do no more than support
Mr. Wheeler's Atfidavit. MS5C’s insistence on forcing ANSYS to produce such documenis is

pure harassinent.

Kifth, as part of its proposed “two small modifications™ to ANSYS’ searches,
MSC provides a bullet point list of seven calegones of information that that MSC believes
caplures the “evidence MiC deoms critical to 11s case while minimizing its burden.” MSC Br. at
13-14. If this 15 the evidence that MSC says is cntical to its defense, why didn’t MSC draft its
subpoena narrowly 50 as to capture only this “critical™ evidence in the lirst place? Much of this
mformation has alteady been produced by ANSYS, llowever, even in this supposedly narrow
hist of “critical” information, MSC cannot resist drawing in broad categonies of documents that

have no rejation to cstablished NASTRAN customers’ ability to switch 1o other solvers. For



inskamce, MSC demands not only documenls related (o the acquisition of solver producers, bui
also documents relating fo the acguisition of any Mechanical Computer Aided Engineering
company of any sort. And MSC demands tinancial® and pricing information not anly for
ANSYS splver sales, but also for every other product or service. MSC Broat 13-14. MKy
chogen path demonstrates that MEC wag never imlerestad in “cntical” evidence hut instead was

itderested 1 harassing ANSYS and hogging down these proceedings.

(. MSC Provides No Explanation for Singling Ont ANSYS,

The most remarkable aspect ol MSC’s Responsc 1s 1is uticr £alare to discuss,
let alone refute, the fact that it has singled out ANSYS for scrvice with its overly broad and
incredibly burdensome subpoena. As MSC certainly lmows, if it were genuinely interssted
in developinyg dala on the so-called FEA market il seeks to establish (for example in the price
cross-clectderty studics on whnch MSC premises its broad demand for pricing infonmation
{MSC Br. At 14)), it would, at a minimum, kave o seek samilar delmled mformaton from
all other major FEA developers. MSC admits that it “compctes azeressively againat .
Dassault, HKS, SORC, PTC and others . . . ” MSC Br. at 8. Under such cirenmstances,

without comparable mlormation from Lhese other producers, ANSYS’' information Is useless.

? ANSYS takes this ovcasion to correct an inadvertont error in its Motion with wespect to profitabiliiy informatios by
product. ANSY S Motion to Limit Subpocna Deces Tecumn at 18, Wldle ANSYS' novmal fiamcial puckage decs
it inchde data o prollabilily by produst, certain planning docunents have contained such an evaluation, ANSYS
t5 producing such planning documents as they relate 1o the ANSY'S solver, subject to the sitictest confidontiality
protectiona of the protective order i this matter.



There is simply no cxplanation for MSC’s singling out ANSYS except a bad faith effort to harass
ANSYS becanse of its relationship with SAS and in retaliation for ANSYS" offer to purchase the
(JAI and CST assets {rom MSC.

Respectfully submitted,
KIRKPATRICK & LOCKHART LLP

e } Dma

Thomas A. Donovan, Pa. 1.1, No. 20314
Joseph C. Salar, Pa LD. No. 78205

Henry W. Oliver Building
535 Srmthfield Street
Pittshurgh, PA 15222
Telephone: (412) 355-6300
Facsimihe: (412) 355-6501

Coungel for ANSYS, Inc.

Dated: Janonary 3, 2002
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FPARTHERSHIS THELUGINE TROFESSIQNAL CORIGRATICM
ERS Fifimanth Streat, MY,
Washinggen, D.C 20008
F:g:lrﬁ;f;u}hnhcﬂm 202 87593000 Facaimils:
{202} 8735212 202 87595200
December 20, 2001
V1A FACSIMILE

Thomas A. Donovan, Esg,
Kirkparrick & Lockhart LLP
535 Smithficld Streer
Pitrsburgh, PA 152222313

Re:  In the matter of MSC.Software Corporetion, Docket No. 9292 (F.T.C.)

Dear Tom:

As we discussed today, the letter that Mr. Wheeler sent to MSC today is simply more
posturing and makes material misstaterments.

MSC did not engage o discussions with ANSYS as a “ploy to shicld relevant
information” from the FIC, To the eontrary. 1 called you (upon refertal from ANSYS's General
Counsel, David Secundn) to discuss methods of obtaining discovery from ANSYS while
minimizing the burden upen our respective clients. In the course of that discussion, 1 sought to
verify my assumption that, with ANSYS's mnounred slliance with SAS and sales initiatives in the
marketplace, ANSYS had xe intersst in the CSAR and UAI codes. You stated that ANSYS
*might” be interested and said you would get back to me. You subsequently called and said that
ANSYS wag “interested” and that ANSYS wounld present a written preposal. [ said on boti
eecasions that I expected that MSC would be imterested “if 4 serious proposal was presented,
meanings #of some token payment.” The ensuing “offer” speaks for its¢lf.

Motably, in calling o tell me that the "offer” was being transmitted, It Was you —
not s — that sought o shizld any discussions as “semlsment negotiadons” and “privileged™ wnder
Federal Rule of Evidence 408. 1 immediately questioned how that conld apply, asking yon for
lega} antherity on the point. At no time did I agres that amy disgcussions were privileged.,

Crhlrann | o | ns Annales MNenw Yok
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KIRKLAND & ELLIS

Thomas A. Donovan, Esq.
December 20, 2001
Page 2

ANSYS's December 11™ proposal makes clear why you wanted 10 clalm such a
puvilege. Tt is obvious that ANSYS views the UAI and CSAR. codes 25 essentially worthless and
competidively insignificant, a fact that canpot be hidden. Mr. Wheeler’s latest lenter fumther
confinns the fact that, in ANSYS’s view, an MSC clong, created at MSC’ 5 ¢xpense, and placed
under ANSYS’s control is worth a mere $500,000. This is powerful evidence of the highly
campetiive natare of the FEA/CAD market, and the inability of existing players 10 earn
supracompetitive profits.

In any event, while MSC would have praferred to settle this burdensome litigation
and spead all of itg resources competing in the maﬂ:etplac:, it is clear that ANSYS hopes to
impede MSC's ability t0 compers against ANSYS by joining forces with the FTC. 'We notc the
FTC's listing of Mr. Wheeler as a material witmess for its case. But, the fact that ANSYS's
interests aTe as a comypatitor — desiring o disable a competitor, rather then promote consumer
welfare - are underscored by your assertion of a “scttlement negotiatiun privilege,” for a case in
which ANSYS is rof even a party.

We believe this is wrong, and expect to prove 50 it court,
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CERTIFICATE OF SERVICE AND ELECTRONIC FILING

The undersigned certifies thai on January 31, 2002, T cansed a copy of the attached
ANSYS, INC.'S REPLY IN FURTHER SUPPORT OF ITS MOTION T LTMTT MSC™s

SUBPOENA DUCES TECUM SERVED BY MSC to be served upon the following persons by

hand:

The Honorable 1. Michael Chappell Karen Mills, Esquire
Admimstrative Law Judge Federal Trade Commission
Federal Trade Commission 601 Pennsylvania Avenue, N.W.
601 Pennsylvania Avenue, N.W. Washington DC 20580
Washington, DC 20580

Richard B. Dagen, Assistant Director P. Abbot McCartney

Federal Trade Commission Bureau of Competition

601 Pennsylvania Avenue, N W. 6()1 Pennsylvania Avenue, NUW,
Washington, DC 20580 Washington, DC 20580

Via Facsimile and Flrsi Class Mail:

Tefft W. Smith, Esq.
Kirkland & Ellis

655 15" Street, NW
Washington, DC 20005
(202} 879-5000 (telephone}
(202) §79-5200 (facsimile)

Counse] for ANSYS, INC.
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