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INTRODUCTION

Complaini Counse]’s sotion should be denied for ihe simple reason that there is vothing to
camp;?f at this fime.

Simply pul, Cemplaint Counsal wanis to take the depositions of numereus MSC employees,
and. MBSC fuily intends to make those employees available for deposition. Yet, MSC also believes
that it should not be disadvantaged by one-sided discavery. Compiainl Counsel repeated(y demands
compliance with Bule 3.31{a) on "conducting discovery simultaneously,” but ignores the true
essence of this dispute - namely that Complaint Counsel can not ambush MSC witnesses ia
deposition as a result of its: (1) refusal to provide initial disclosures in accord with Bule 3.3 1(b) for
over two months; (2) failure to provide i-ntermgatm}r respﬁnses on ever the contentions in its
complaint; and (3) refusal to engage in a face-to-face mecting or otherwise attempt? to meaningtuily
resolve those issues without the need for judicial intervention.

Indced, MSC has tned repeatedly to bring Complaint Counsel’s disclosures and discovery
responscs up to par and ncg{:;tiatc new dates for the remaining depositions with Complamt Counsel.

Despite these efforts by MSC, as recently as just last week, Complaint Counse| refused to meet in



person o discuss these issues and then unilateraily declared an "impasse” over the phone when MSC

was unwilling to simply capitulate to Complaint Counsel’s "propesal” to go forward with ail

| depositions according to their original schedule without addressing MSC’s concerns about
documents being withheld and improper interrogatory respunse;s by {Jompla.iut Counsel. See 1/10/02
Letter from T. Smith 1o P. McCastney (attached as Exhibit A).

Complaint Counsel s shoe-pounding, Soviet-style "negotiating” should nol - indeed, carnot
— trurnag MSC’s duc process rights, inclading MSC's most basic right to be provided with all relevant

“information obtained by the FTC and the scope of Complaint Counsel’s contentions before
subjecting its witnesses to deposition.

Even though Complaint Counsel conducted eighteen months of one-sided, extensive pre-
complaint, third-party investigpatery discovery (taking — according te the court reporter — twenty-
seven depositions and gathering untoid quantities of verbatim statements), more than three months
have passed since the October 9, 2001 filing of the Complaint and Complaint Counsel still has
failed to meet its regulatory obligation under Rule 3.31(b) to identify all personnel and disclose all
docaments ")ikely to have discoverable information relevant to the allegmiﬂns of the Corumission’s
complaint, to the proposed relicf, or to the defenses of the respondent.” Similarly, MSCs
interrogatories secking infomleftion anthe core market definition and competitive effects allegations
of the Complaint continue to go unanswered by Complaint Counszl.

As has long been the case, the Government must be held 1o a higher standard of iitigation
conduct - not a tower one as Complaint Counscl proposes in its eifort to launch headleng into
depozitions of MSC personnel while it drags its heels on its most basic and threshold &iscovery
obligations. The Government "is the representative not of an ordin&ry party . . . but of a sovereignty
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... whose interest . . . is not that it shafl win a case, but that justice shall be dune.‘_' Berger v. United
States, 295 .8, 78, 88 (1935). “As a plaintiff, the govemment kax ai obligation to be forthcoming
with information it possesses which may assist defendants in preparing fortrial.” fu re Sunrise Secs.
Litig., 109 B.R. 658, 666 (ET). Pa. 1990) (citing I/nifes States v. Reyrolds, 345 1.8, 1, 12 (1953)).
Accordingly, Complaint Counsel’s selective and untimely praduction of documents and transcripis
and refusal to provide meaningful interrogatory responses as to the allegations in its own Complaint
are particularly unjustified, unfair, and untenable.

Complaint Counsel’s contirved delays in satisfying even its most basic regulatory disclosure
obligations are the root cause of the very delays it now complains of regarding deposition
scheduling. Complaint Counsel’s motion seeks to turn the normal and logical flow of discovery ot
its bead by requiring MSC o produce its witnesses for deposition while Complaint Counsel sits on
the documents most helptul to MSC in the preparation of its witnesses and its case. While perhaps
favorable to Complaint Cqunsel and its desire to cenduct this case by ambush, such an approach is
not consistent with FTC Rules or commton sense,

Unlike Complaint Counsel, MSC continues to attempt {0 resolve its dispates throngh a meet-
and-confer session instead of prematurely seeking judicial involvement. On Thumsday, January 10,
2002 - after initially refusing to modify its responses in any ﬁra}f - Complaint Counsel made
unspecified promises to revisit its responses to MSC's discovery requests "on or around” January
18,2002, Assuming Complaint Counsel’s good faith in that regard, MSC fully expects to be able
to provide its witnesses for deposition after Complaint Counsel satisfies its disclosurc obligations

ensunng a simultaneous and orderly flow of discovery. We respectfully submuit that the watter of



rescheduling the MSC depositions, if itever requires judicial involvement, certainly dees not regnire
judicial actiop prior to Complaint Counsel’s recently-promised supplementation.
THE HISTORY OF THE DISPUTE

MSC pﬂs-tpuned the depositions of MSC’s opetating pamnnﬁcl ence it became clear that
Complaint Counsel intended to conduct discovery not t]11¢:;ugh muiuai disclosure, but by ambush.
While M5C was willing to accommodate Compiaint Counsel’s demands for these depositions o take
place before MSC even had a chance to complete its own document production, MSC agreed {o these
deposiiions on the understanding and expectation thal Complaint Counsel’s promises of providing
 third party and other discovery materials in a timely fashion and ahead ot the deposition dates. MSC
was pof willing and mef required to submit witmesses to depositions in which Complaint Counsel
was relying upon knowledge lzarncd during the non-public investigation but nrof disclosed to MSC.

Eventhough Complaint Counsel promised the Administrative Law Jadge ("ALT") and MSC
-that it "would be happy” to give MS3C the discavery it :suught, see 11/08/01 Hearing Tr. at 38
(attached as Exhibit B),' Complaint Counsel has failed to live vp to its commitment.

A. Complaint Connsel’s Responses to MSC’s Discovery Requests are Superﬁnial,
Incomplete, and a Violation of the Commission’s Rules of Practice.

An examination of both the timing and nature of Complaint Counsel’s discovery

responses demonstrate why Complaint Counsel’s motion should be denied.

! At the first pre-hearing conference, Complaint Counsel said "we will be happy to release the
documents to MSC." 11/08/01 Hearing Tr. at 38 (attached as Exhibit B). :
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MSC acquired UAI in April 7 9§F for $6 million. MSC acquired CSAR in Noventber 1999
for $11 million. Complaint Counse] started investigating these transactions as early as January 2000
Over the ensuing eighteen months, the FTC took twenty-seven depositions and untold verhatim
statements, collected unknown quantities of third-panty matertals, snd downloaded unknown
amowets of information from the Internat and other sources — at least some of which Complaint
Counsel relied upon in recommending Lhat the Comruission file a complaint in this action.

On {}ctuhef 9, 2001, the FTC filed its Complaint containing three central allegations.
First, the Complaint alleges that "Jo]ne relevant product marketin which to assess the Likely effects
of [the] acquisitions of UAI and CSAR is the licensing or sale of advanced versions of Nastran "
Complaint | 21 (attached as Exhibit C). Second, the Complaint alleges that, prior to MSC’s
anéuisitinm of Universal Analytics, Inc. ("UAI") and Computerized Structural Analysis and
Research Corporation ("CSAR™), "users of the advanced vcrsi;:}ns of N;stran offered by MSC, (JAI,
or CSAR could readily switch between these versions relatively quickly and without spending
significant switching costs and ttme" Id § 18. Third, the Complaint alleges ﬂt;'-it MSC's
acquisitions of TJAIL and CSAR "will have the effectof substantially lessening competition and tend[}
to create a monopoly in the relevam markets.” §d 1[29 |

MSC needs - and is entitled - to know what Complaint Counsel believes is an "advanced"
version of Nastran, "Advanced Nastran” is not a term of art used in this industry. MSC has
propounded discovery fo Jeam these things, but Complaint Counsel has steadfastly refused to
respond substantively to that discovery.

Even though Complaint Counsel alleges that "users of . . . advanced versions of Nastran. . .
could readiiy switch" between products offered by MSC, UAL and CSAR. Complaint Counsel did
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not identify a séngle alleged Nastran user in its mandatory Initial Disclosures filed on November 6,
2001. The Commission’s Rule of Practice 3.31(b) requires Complaint Counsel to disclose the “name
.., the address and tclephone number of eack individual likely to have discoverable information
relevant to the allegations of the Commission’s complaint.” 16 CFR. § 3.31{D)X1) . Instcad,
Complaint Counsel excluded fiom its Initial Disclosures several “categories of individnals and
organizations.” Amaeng those “excluded categories™ were ail “current and former licensees or end-
| users of software licensed or sold by [MSC] UAI and CSAR." Nov. 6, 2001 Complaint Counsel's
Initial Disclosures at 2 (attached as Exhibit D).

Thus, notwithstanding its regulatory dety to disclose the name of "each individual likely to
have discoverable information relevant to the allegations of the cotaplaint," Compiaint Counsei
refused to disclose the names to MSC of any costomer, including those it aileged could readily
switch hm versions of Nas.trau offered by UAI, CSAR, and M5C and - pmumébfy - any
MSC customer who Complaint Counsel contended was injured as a consequence of the aequisitions,
Complaint Counsel’s [nitial Disclosures named only four individuals - only ese of whom would
later appear on Complaint Counsel’s Prﬂliﬁlinary Witness List.

- During the course of the initial pretﬁal hearing held on Nc;i'mnber 8, 2001, counsel for MSC |
made known MSC's expectation that Complaint Counsel would produce materials gathered from
MSC’s customers during the course of Complaint Counsel’s extensive, eighteen month, ex parfe,
investigation. Complaint Counsel promised the ALJ that as soon as a protective order was in place,
Complaint Counse] "would be happy™ to give that material to MSC:

Mr. Smith [Counsel for MSC]: "[W]e're supposed to get third party
documents and if [Complaint Counsel has] any affidavits, things of
that nature , . . we'll be geiting, those when?"
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Mr. McCartney [Complaint Counsel]: "I'Wle have to have a
;lr_uu*,i:l.ive order . . . then we will be happy o release the documents
fo MSC."
11/08/01 Hearing Tr. at 38 (attached as Exhibit B).
Unfortunately, it would take nearly #we more months before Complaint Counscl produced
a single affidavit or verbatim statemeant — just three days before the start of the depositions MSC was
forced to cancel as a result of Complaint Counsel’s delays. 1o date, Complaint Counsel has not
prndl-med aff of the affidavits and verbatim statements in its possession, claiming generalized but
vnspecified privileges and refusing to pl'{)‘\-’.idt a privilege log.?
In its continuing, but unsuccessful, effort ta understand the bases for Complaint Counsel’s
allegations in the complamt, sn November 21, 2001, MSC propounded eightn_zeu narrowly-drafted
interrogatories which were drawn direcfiy ‘from the language of the Complaint. See Kesp't

MSC. Sofivrare Cbrpﬂrati-:}n’s First Set of Interrogatories (attached as Exhibit Fj. MSC sougin, inter

afi, to identify what Complaint Counsel contends is an "advanced” version of Nastran;? and which

? Complaint Counsel’s repeatedly refuses to produce a privilege log substantiating its claims,
despite asserting informer’s, deliberative process, and governmental privileges. 1is refusal
makes it impossible for MSC to challenge Complaint Counscl’s failure to produce these
materials and for the ALJT to evaluate the legitimacy of the claims. (Seg, e g, Complaint
Counsel’s Objections and Resps. to Resp’t MSC.Software Corp.’s First Set of Interrogs. at 1
(attached as Exhibit E) (stating "Complaint Counsel objects generally to Definiticns and
Instruetions No. 22 . _ . to the extent it requires Complaint Ceunsel to produce a privilege log.
Requiring Complaint Counsel te produce such a list is #of contemplated by the FTC’s Rules of
Practice"}. Acmally, the Rules of Practice expressly require Complaint Counsel to praduce a
privilege log. See 16 C.F.R. § 3.38A (stating that "[ary] person withholding material responsive
to . .. request for production . . . pursuant to § 3.37 . .. shall, if so directed in the . . . a request for
. production, submit . ., a schedule of the items withheld . . ™).

* Intervogatory No. 2

{continued...)



customers "reﬁdily switched" hcmfeen versions of Nastran offered by UAI, CSAFR, and MSC * MSC
also sought the identity of all third parties thai Complaint Counsel had communicated with regarding
MBC’s acquisition of UA] and CSAR, because, as noted above, Complaint Counsel refused ta.
disclose them as part of the Initial Disclosures.’

In response o MSC’s second interrogatory, which sought the identity of each product
Complaint Counsel contends is an "advanced version" of Nastran, and how those products could be
- diffezentiated from versions of Nastran which werc no¢ advanced, Complaint Counsel replied:

"[v]ersions of Nastzan offering higher levels of functionality and wider ranges of features at bigher
prices [xic] level can be described as advanced versions of Nastran.” Complaint Counsel’s Resps.
. & Objections to MSC’s First Set of Interrags. at 11 (atiached as Exhibit E). Thus, after an cighucen

month, one-sided investigation, the best that Complaint Counsel can say about "advanced versions”

3 (...continued) : ' .
With repard to your allegation in paragraph 21 that “[o]ne relevant product market in
which 1o assess the likely effects of [thel acquisitions of UAI and CSAR is the licensing
or sale of advanced versions of Nastran," identify each sofiware product that you coniend
constitutes an "advanced verston| ] of Nastran.”

* Interrogatory No. 6:

Identify each person who used versions of Nastran offered by MSC, CSAR, and UAI
priar to the acquisitions who you contend did "readily switch between these versions
without substantial loas of functionality because each version offered similar features and
capabilities,” as alleged in paragraph 17 of \he Complaint, and for each such person, state
the reasons why the person switched, the occasion for the person’s switching, and . '
identily all evidence relating thereto.

* Interrogatory No, 1
Identify each person with whom you have communicated regarding MSC’s acquisitions.
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of Nastran - the products at the hears of Complaint Counsel’s charges - are that they arc those
products that are more advanced than those products that are net.

As fo h{:_rw “advanced versions” of Nastran can be differentiated from other versions of
Nastran, Complaint Counsel stated ondy that “there are .u. varicty of versions of Nastran differentiated
by, among other characfcri_stics, their particular features, functienality, speed, model size, and price
| level.” Kf at 1. Interrogatory No. 2-was drawn directfy from the allegations of the Complaint.

That Compiaint Counsel cannot provide any greater detail than the mere parrofing ol the
_cornplaint’s dssertion that “a variety of versions of Nastran are differentiated by,-ﬁznuug other
characteristics, their particufar features, functionality, speed, medel size, and price [evel,” is shocking
{if cmrect).and insidious if net. See 12/28/01 Letter from T. Smith to P. MeCartmey at 5 (attached
as Exhibit G).
MSC also sought in Inlerrogatory 1 the identity of "each person with whom fComplaint
Ceunsel] communicated regarding MSC’ s aequisitions." Cornplaint Counsel improperly responded
| that such information could be gleaned from the tace of the docurnents Complaint Counsel produced
as part of its Initial Disclosurcs. This response is a son-sequitur. To the extent that the interregatory
calls for Complaint Counselto des:criﬁe what was said during communications between the FTC and
the custuroer, that plainly cannot be gathered from documents created by the customer unless those
documents directly address those communications. Thus, the answer to MSC’s taterrogatory cannot

be glcaned from the documents. This response is alse plainly inadequate insofar as it fails to identify



particular documesnts and does not identify individuals with whom tflt: FTC communicated but fram
whom #e documents were gathercd.f /4 at 4-5,

Notwithstanding the fact that Complaint Counsel did not disclose a single individual in
response to MSC's Interrogatory No. 1, sixdays later Cnmplaim Counsel identified forty individua]s.
on its Preliminary Witness List, |

In addition, Cumplailnt Counsel objected to identifying any exculpatory evidence that was
1espousive to its interrogatories. Sec Complaint Counsel’s Objections and Resps. to Resp't.
MSC.Software’s First Set of [nterrogs. at 4 (attached as Exhibit E). |

The Supreme Court has made it clear that defeadants like MSC are entitled to receive the

exculpatory evidence the government gathers during the course of it probe.’ Brady v. Murviand

¢ "It is well established that an answer to an interrogatory Tnust be responsive o the question. It
should be complete in itself and should not refer to the pleadings, or to depositions or other
documents, ot to other interrogatories, at least where such references make it itmpossibie to
deterinine whether an adequate answer has been given without an elaborate comparison of
answers,”” Scaife v. Boenne, 191 FR.D. 590, 594 (N.D. Ind. 2000) {quoting Smith v. Logansport
Cmiy. Sch. Corp., 139 FR.D. 637, 650 {N.D. Ind. 1991} (motion to compel granted}. Moreover,
MSC has made it clear to Complaint Counsel that Commission Rule of Practice 3.35 does not
petinit Complaint Counsgl to simply refer to decuments on a wiolesale basis as an alternative to
responding to interrogatories. See 12/28/01 Letter from T, Smith to P. McCartney (attached as
Exhibit G}).

7" As the Supreme Court stated:“{I]t is unconscionable to llow fthe government] to undertake
prosecution and then invoke its governmental privileges fo deprive the acclised of anything
which might be material to kis defense” United States v. Reynolds, 345 10.5, 1, 12{1953). See
clso fip re Sunrive Sees. Litig., 109 B.R. 658, 666 (E.D. Pa. 1990) (“As a plaintiff, the
government has an obligation to be forthcoming with information it possesses which may assist
defendants in preparing for tnial.”) (citing Reyrolds, 345 U.S. at 12). Moreover, Complaint
Counsel has the barden of establishing the legitimacy of its privileges. MSC does not have the
burden or proving that Complaint Counsel’s documents are not privileged, See, ex, fare
Lindsey, 158 F.3d 1263, 1269 (D.C. Cir. 1998); FTC v. Lukens Steel Co., 444 F. Supp. 803, 806

(D.D.C. 1977). Unless Complaint Counsel can specifically justily the application of the
. ) {continued...}
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. 373 LS. 83, 87 {1963} (holding that "the ;uppressiun by the prosecution of evidence favorable 1o
an accused upon request violates due process where the evidence is material either to guilt or
punishment”). The obiigation to provide exculpatory evidence applies with egaal force to
Complaint Counsel in FTC adjudicative proceedings. frre Olin Corp.. Docket No. 9196 (Nov. 26,
1985) {ordering Complaint Counsel to praduce documents that "clearly. . . refuts or disprove any
of the atlegations in the complaint™. Any “suggestion that eificials of a law enforcement agency
may deliberately withhold from respondent a documeni they believe to be clearly exculpatory is
n;zpugmr to any notion of fair administeation of fnstice.” /d ; see gfse fnre Warner-Lamberr Co.,
Dacket No. 8850 {Oct. 3, 1973) {requiring production of exculpatory evidence).

Complaint Counsel’s responses to MSC’s interrogatorics are casential to understanding the
pature and substance of Complaint Counsel’s contentions. Without such information, MSC cannot
propetly prepare and defend the depositions of its witnesses, gather the information necessary to
prepare ils case, or even understand the nauure qu@mplaﬂtt Counsel’s allegations so ihat Complaint
Counsel might properly rebut them. Complaint Counscl’s responscs to MSC’s interrogatoncs werc
- like its Initial Disclosures - incomplete, evasive, and i vielation ¢f the Commission’s Ruies of
Practice. Complaint Counsel’s Objectionsand Responses to MSC s Interrogatories aise showed that
- Cotnplaint Counsel intends to conduct one-way discovery. Complaint Counsel plainly intends to

keep hidden the nature of its contentions, 2ny exculpatory evidence, and the identity of third parties

T {...continued}
privilege(s) asserted, the docyments should be ordered produced. Moreover, governmental

privileges like the deliberative process privilege are to be narrowly construed,  See drmy Times
Publ 'y Co. v. Department of the Air Furce, 998 F.2d 1067, 1069 (D.C. Cir. 1993); see also Price
v County af San Diego, 165 F.RD. 614, 620 (5.D. Cal. 1996} (the deliberative process privilege
" *is to be narrowly applied™). :
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with whom it had communicated - exceptfor aselect number that Complaint Counse] irtends to use
to prove its case at trial.®
It is well established that Constitutional Due Process requires thai parties be given an
adequate opportunity to prepare a defense prior to immpasing an adverse judgment. Cf Chambers v.
Mississippi, 410 U.5. 284 (1973) (duc process right to introduce certain evidence). Even apart from
Due Process, it is recogiized that parties must be atforded an adequate opportunity to obtain,
‘analyze, and present rele;vant evidence. See, e.g, ﬂoﬁefn v. MCA, Ine, 54 F.3d 1422, 1423 (9th Cir.
1995} ("The Federat Rules of Civil Procedure creates @ “broad rght of discovery” because ‘wide
access” to relevant facts serves the integrity and faimess of the judicial process by promoting the
.sean:h for the truth. ™) (eitation omitted) and Lnion Bag-Camp Paper Corp, v. FTC, 233 F. Supp. 660
{S.D.N.Y. 1964) (noting .tha:t "a respondent to the FIC proceeding is afforded broad rights of
discovery, defense, rebuttal and cross examination”).
MSC has becn aqﬁally frusirated in its quest for documents, On December 11, 208 - more
than a manth after Complaint Counsel promised that it would expeditiously peovide third party

materials gathered during the investigatory phase to MSC — Complaint Counsel produced its first

® On December 28, 2001, MSC sent Complaint Counsel a detailed, twelve-pagpe letier
addressing the vast deficiencies in Complaint Counsel’s responses.te MSC’s intcrrogatories.
MSC wamed Complaint Counsel that it needed "compiele responses to these interrogatories 5o
that MSC may proceed with its discovery and prepare ifs case for tial.™ 12428/ Letter from T.
Smith to P. McCartney {attached as Exhibit ). In addition to the deficiencies previously
idenitified, MSC also explained that Complaint Counsel had inappropriately applied the highest
level of confidentiality to its responses, thereby precluding counsel for M3C from showing
Complaint Counsel's responses to its client. Complaint Counsel’s responses are so devoid of
[acts - let alone information falling within the narrow category of materials subject to heightened
protection — that there can be no legitimate basis for such an assertton. The only immediate
effect of Complaint Counsel’s designation is that it precludes counsel from showing the
responscs to MSC and cnlisting MSC's help in preparing a defense.
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documents. However, the "affidavits {fand] things of that nature” were nowhere ameng the ninetecn
pattial boxes produced. Moreover, Complaint Counsel’s subsequent objections and responses to
MSC’s first set of document requests made clear that Complaint Counsel had produced "nearfy att,”
but nof aff responsive documents and things.

After promising the ALJ that Complaint Counsel would provide MSC with substantial
infuﬂﬂa_tion: and after Complaint Counsel’s Initial Disclosures failed o list a single third party
customer, it was not until Decernber 17, 2001, in its Preliminary Witness List, that Comyplaint
Counse! identified forty individuals, Oniy one of the forty - Harry Schaeffer, the CEO of a
company poised to euter the market and provide additonal competition to MSC - was liStf.;ld an both
the Preliminary Witness List and Complaint Counsel’s Imitial Disclosures.

Comgplaint Counsel’s actions assured that M3C’s ability to conduct discovery would be
significantly delayed. Interestingly, Complaint Counsel has never explained why it chose to wait
until it served its Preliminary Witness List to reveal these names, rather than provide them as part
of ifs .Initi_al Disclosurcs. Clearly, these potential witnesses had information relevant to the
allegations in the Complaing.

Asa résult, with only two weeks left in December, MSC learned for the fiest time the names
of third parties who may have been coeperating with Complaint Counsei’s investigation and who
obviously have relevant information. Complaint Counsel suceessfully prevented MSC from leaming
this information for more than two months. At the same time, Complaint Counsct was feverishly
iTying to séueeze in as many depositions of M8C's employees as i conld, even as it withheld from

MSC information Complaint Counsel had learned from third parties during the investigatory phase.

13



Cuomplaint Counsel’s objections and responses served on December 17, 2001, confirm that
Complaint Counsel 1} intended to cenceal the wentity of those with whom it communicated during
the investigative phase, hiding behind assestions of broad-basced, unsubstantiated privileges: 2)
continmied to withhold verbatim statements (if any)} mmade by those individuals whoe do not appear on
Damplainf Cuupsel’:s Preliminary Witness List; and 3) withheld non-privileged responsive
documents. See 1/7/02 Letter from T. Smith to P. McCartney (attached as Exhibit H).

On December 27 and 23, with only days to go - including the New Year's holiday — before
the first scheduied deposition of an MSC employee, Complaint Counsel pr.{}duced gight additional
boxesof documents. Some ofthe information contained in these boxes related 1o customers serviced
by .the first witiess to be deposed, David Beers. Complaint Counsel’s production of ﬂmse
docurnents jﬁst before Mr. Beers' scheduled deposition necessarily hampered MSC's abilily to
prepare for that deposition.

Despite having promised the ALY on November 8, 2001, that Complaint Counse] would
provide MSC with affidavits and deposition transcripts as seon as a Protective Order was in place,
it would not be until January 2, 2602, before Comgplaint Counsel produced a single affidavil or
verbatim statement. Even then, Complaint Counsel inappropriately limited the verbatim statements
produced 1o only those given by individuals a];:;pea:i ng on Compiaint Counsel’s Preliminary Witness
List. Alihough Complaint Counsel produced twenty-one verbatim statements the night before

'depbsitinns were 1o bhll'l — MSC has learned (from the court reporter involved) that Complaint
Counsel took at feast as many as twenty-seven franscribed interviews during the course of Complaint

Counsel's investigation. Complaint Counsel has not said when it will produce these missing
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transcripts, despite the fact that Complaint Counsel is obligated to provide them to MSC under both
Cemplaint Comsel’s Initial Disclosure obligations and in response to MSC’s document requests.
During the course of Mr. Beers’ deposition on January 3, 2001, it became clear that
Complaint Counsel’s questions were framed I reliance upon information that had either bean
produced 10 MSC only days or hours before, or on infonmation still not yet produced. MSC
rcluctantly proceeded with Mr, Beers” deposition — despite Cornplaiat Counsel’s mapy significant
discovery failures,
The lotter sent by Cﬂmp.iaint Counsel on that same day, however, ultimately convinced MSC
‘that Complaint Counsel intended to hide the ball and avoid providing the factual infnrr_nati-:m
responsive to MSC’s discovery. Complaint Counsel tacitly acknowledged the deficiency of its
interrogatory responses in a letier sent to counsel for MSC that stated that "to the exient that [MSC's]
iette_:r explains more explicitly the information [MSC] suughi, we expect t0 be able to supplement
our responses.” See 1/3/02 Leiter from K. Cox ta T. Smithl(altanhed as Exhibit 3. Although
Compiaint Counsel represented to MSC that it intends te supplement its interrogatory responses "an
or around” January 18, 2002, Complaint Counsel's apparent imability to understand the
mnterrogatories — which are drawn directly rom the language of the Complaint — casls doubt on the
sufﬁcienc.},f of these future responses.
Compiaint Counsel’s leiter did make one thing clear: Complaint Counsel intended to delay
ils 'supplt:.menta] responses until nearly all of the depositions were over. In its Tetter of January 3,
2002, Cﬂmplai_nt Counsel stated that it would be unablc to supplemcn_t its micrrogatory esponacs
before January 18, 2002 - afier aearly all of the depositions were scheduled to be completed -
- because it is 'fr@qt;tired to spend the next two weeks preparing for and conducting . . . depesitions.”
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1/3/02 Letter from K. Cox to 7. Stmith (attached as Exhibit Iy, Thus, Complaint Counsel has made
it abundantly clear that it intends to wait to reveal iis contentions - or the bases for them — until gfter
it has deposed MSC's witnesses. It was with great reluctance that MSC has posiponed the
depositions until Complaint Cﬂunsglpruvides meaningful responses to discovery, but conccns about
fundamental fairness left MSC no choice. Complaint Counsel’s deliberate delay in resi:onding to
MSC’s interrogatories uniil affer the depositions were nearly concluded would have given
Complaint Counsel an prfair advantage.

Ina letter ta Complaint Counsel on January {(, 2601, M5C explained that it was Cnmplai'nt
Counsel’s own tactical retease of selected discovery materials that necessitated the postponément
of the depositions. MSC told Cnmpia'mt Counsel that "[]n both our correspondence and pleadings
we have made clear to Complaint Counset that MSC cannot agree to put forward witnesses while
Complaint Counsel refuses to provide decaments that are rﬂépmsivﬂ to M3C’s Tequests andfor
covered by Complaint Counsel’s mandatory initial disclesure obligations and beft}ﬁ Complaint
Counsel has met its obligation to explain ifs confentions in response to MSC’s i_nterrc-gatc;ries."
1710402 Letter from T. Smith to P. MeCartney (aitached as Exhibit A).

| As stated in the January 10 letter, MSC remains wiiling to discuss and resolve these matters
with Complaint Covnsel. Complaint Counsel has steadfastly refused to compromisc or to
acknowledge its obligations to produce responsive third party materials immediately. Complaiqt
Counsel remains usinterested in negotiating the timing of its depositions. [nstead of negotiating in
good faith, tﬁnmp]aint Counsel has demanded that the all depositions be compteted by January 23,
2002, with no representation that Complaint Counse! will comply with MSC’s discovery requests.
Good faith negotiating does not cunsist_ of unilateral demands that the other side uapittﬂ-ate. AsMSC
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explained to Complafnt Counsel, “[i]f these discussions really are at an impasse, it is o of
Complaint Counsel’s own creation and results from Complaint Counsel's intmnsigcﬁcc and
unyielding determination to conduct these proceedings in a one-sided and unfair manner. We repeat
what we have told Comptaint Counsel all along: MSC remains willing to attemnpt to resolve aff of
these issues at a meet and confer.” 1/10/02 Letter from T. Smith to P: McCartney (atlached as
Exhibit A}.
The foregoing summary amply demm_lstratm how Complaint Counzel has sought to flout the
; discovery rules at every opportunity. The discussion above also demonstrates why due process

demands that MSC be given adequate responscs to its properly propounded discovery before

allowing its witnesses to be deposed.?

# . MSC has a constitational right to due process and a fair hearing, Complaint Counsel’s
miscenduct to date raises serious questions as to whether Complaint Counsel ever intends to
alford MSC the meaninglul discovery necessary o obtain the fair and {mpartial hearing MSC is
entitled to as part of its Fifth and Fourteenth Amendment rights. Complaint Coungel’s willfid
and persistent defiance of the fundamental precepts undeclying government litigation against
private parties, fairness and common sense, has farally undermined the trial schedule agreed to
by the partics on November 9, 20(H, somcthing that we respectfully suggest be addressed at the
scheduled Tanuary 31, 2002, status hearing set by the Administrative Law Judge. MSC™s
agreement with the proposed schedule was based on Complaint Counsel’s promise of exfensive
disclosures as par! of their mandatory pretrial initial disclosures, which were due on Nuvember 3,
203} =nd expectation of Aimely production on Complaint Counsel’s investigatory materials and
meaningful responses to standard contention interrogatories.

17



CONCLUSION
Complaint Counsel’s Motior to Compel should be dénif:d, MSC remains willing to resoive
this di_sputé with Cﬂmﬁiaint Counsel without the ALJ's intervention - and MSC has attempted to
do s0 on several occasions. MSC's continued willingness, however, to work with Complaint
_ Counsel to reach a mutually satisfactory solution {o this dispute does #ar_ mean that M3C is willing
to tolerate Complaint Cﬂumsef’s discovery f;buﬂ&ﬂ. M3 is_ willing to discuss such issues with the
ALY at the schedule January 31, 2002, status conference or at a time convenient io the ALL

Respecifully submitted,

)‘[ML&;M@@O

Tefft W. Smith (Bar No. 45844]}

© Marimichacl O. Skubel (Bar No. 294934)
Michacl 5. Beeker (Bar No. 447432)
Bradford E. Biegan (Bar Mo. 453766)

: Larissa Paule-Carres {Bar No. 467907)

KIRELAND & ELLIS
655 15" Street, N.W.
12% Floor
Washington, DC 20005
(202} 879-5000 Telephone
(202) 879-5200 Facsimile

Counsel for Respondenits
Dated: January 14, 2002 MSC Saftware Corporation
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CERTIFICATE OF SERVICE

This is to certify that on Janwary 18, 2002, I caused a copy of the attached Public Yersion
of Respondent MSC Software Corporation®s Memorandum in Oppositien to Complaint Counsel’s
‘Motion to Compel Compliance with Subpoenas to be served upon the following persons by hand:

Honerable D. Michael Chappell
Administrative Law Fudge
Federal Trade Commission

600 Pennsylvania Avenue, NW,
Washington, DC 20580

Richard B, Dagen, Esquize

Federal Trade Copmmission :
601 Pennsylvania Avenue, NW.
Washington, DC 20580

Karen Mills, Esquire -
Federal Trade Commission
601 Pennsylvania Avenue, N.W.

Washington, BC 20580
7 / _
?Iow&m
KLAND & ELLIS

655 15% Stréct, NW
Washington, D.C. 20005
(202) 879-3600 (zel )
(202) 879-5200 (fax)

Counsel for Respondents,
MSC.Software Corporation






KIRKLAND & ELLIS

FAATRECIGHNS RCLURPMNG PROFESSIONAL CORFOERATHIMNS

€55 Fftaenth Sireal. MWL
Washington, D.C, 20005

To Call Writer Directly: 202 §79-5000 Facsimie:
(202) a79-5212 : 202 879-5200

Jannary 10, 2002
VIA FACSIMILE

I, Abbott McCartmey, Esq.
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20605

Re: MSC Software, Docket No, 9249

Dear Abbott:

Fasi night we received a letter from Karen Mills which calls into guestion Complaint
Counsel’s willingness to attempt io resotve & of the parties® outstanding discovery issues in good
faith. In both our comrespondence pleadings we have made clear o Complaini Counsel that MSC
cannot agree to put forward witnesses while Complaint Counsel refuses to provide documents that
are responsive to MSC's requests and/or covered by Complaini Counsel’s mandatory initial
disclosure obligations and before Complairt Counsel has met its abhgatlun to explain iz contentions
in response (6 MSC's interropatories.

Ms. Mills™ Jetter unilaterally declares negetiations at an impasse, because MSC will not
capitulate to Complaint Counsel’s demands. However, this can hardly be characierized as a "good
- faith" effort to resolve the parties® disputes. Demanding that MSC produce its deponents before
such time as MSC has bad az opportunity to review the decuments: and transcripts Complaint
Counsel has gathered over the last fwe years — but produced {in some cases) only kours before the
first deposition - and before such time 8s Complaint Counsel has responded meaningfully to MSC’s
properly-propounded contention interropatories s unsconscionable and a wnlatmn of MSC*s due
process rights.

_ Ironically, Complaint Counsel just last night demanded MSC relwrn parl of the limited
discovery it has provided — verbatim witness statements — citing MSC’s obligation to pay the court
repotter first before MSC would be allowed to kecp copics of the transcripts. Thus, MSC is even
now unable to adequalely prepare its deponents for their depositions becanse Complaint Counsel
is recalling the limited digcovery it has provided. Morcover, the lefter demanding immediate cetum
of the verbatim stafements strongly suggests that other such verbatim statements exists which have
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P. Abbott McCariney, Eaq. -

January 10, 2002
-Page 2

not even been shown to MSC because it tells the court reporter whick verbatien statements to
provide to MSC at the appropriaie time (suggesting that others have been excluded from the list of

statements 1o be given to MSC).

As to the recitation of Rale of Practice 3.31(a) as pranting Complaint Counsel a license to
conduct one-sided discovery, the Rule plainly does not stand for any such proposition. Nor may
* Complaint Counsel unilatcrally assert that discussions are at an impasse when MSC is willing - and,

indeed, anxious - to resolve these discovery disputes and has altempled to do so.

If these discussions rcally are at an impasse, it ts one of Camplaint Counsel’s own creation
and results from Complaini Counsel’s intransigence and unyielding determination to conduct these
‘proceedings in 2 ane-sided and unfair manner. We repeat what we have told Complaint Counsel all
along: MSC remains wilking to attempt to resalve alf of these issucs at a meet and confer. While
MSC remains willing to cooperale with Complaint Coensel, MSC is o willing (o surrender itz duc
process rights so that Compiaint Counsel may unfairly depose witnesses from whorm information
has becn willfally withlcld. '

Please contacl me tomorrow se that we may arrange a mutnally-agreeable fime to meet and

confer regarding these issues.
Respectfizlly,

o
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W FEDERAL TRADE COMMISSION i PROCEEDINGS
[2] Inthe Mateg pl: . ¥ . : p; JUDGE: Start the mmrd.dﬂckﬂ 9299 Thlsw S
[ MEGSOFTWARE COAPGRATION, ©  [DeckerMo. 8209 ) the tmual preheacing corlfm:noe in the matcr nf .
] anbrpamm.r. F MSC.Scfrware Gurpm‘auun Hnw i5 thzt pmmum:;:d’ Is
[ P @ thar Hihice : I
] Thigrday, Movamber B 2001, tm MA_SMITH: We just rcfer ta i, Ym:r Huuur, u
) P i M3C, just for ausc, but MSC Softwate is hﬂwpﬂ&p[ﬂ — 1:
™ Rogm532 ;. . .7 . m usually leave off the dot and just say MSC.SU&W:Ire it .

{4 ~ Fegzral Tags Commissin. ta you need to, but MSC Is how w¢ alnzys n:ﬁ:r oL,

(] Gih & Pansyvania Ava., Ny Jnu  JUDGE: Bin your ofiicial Iogo on file in -

A Warshinglan, E.t.zuﬁﬁil tizr Delaware has the perind after #? .

way MR SMITH: Tt does have the p::rmd ta qmphm

14 r.h: Incetnet mm elcmc:ma ufthc cumpnu}r

ns  JUDGE; Thiok you, Again it's dﬂd-:ct 939? _
E] Madam Repottér, do you have a mp}r ufﬂ]e s[}',lc .
n7 af che case? '
5] MADAM REPORTER: YES. I do .
¢y JUDGE Iwill mw mkc appea.mncns s-:artmg
oy with thc governmetit. o
ra MR/ I'-II:GAHTNE"F. Thank ycru Your. Hunm; I =m oL
=a Abbort McCarmey, cnuns-:[ Suppﬂ:l'tlng the platnuffg in .
w4 chis rmm:rﬂm:l I w-:mlr.[ like 1o mrrﬂduﬂ: m}r tcam. I:l]Jr
(24 co-comnsel I have I&'m Cux, an atbomey herc mtha: B
rs1 Purgan of ﬁmnpcutmn., Patrick Roach, dtputjf‘ass:st:m: .

Pae

m director of the Burean qfﬂmnpctitim;_[’cﬁgfﬁayu. T

i3 anather tochey in the Burean of Compedtcn, anr.I Eatenm |
1 Mills, annther attorney in the burcan uf{'ol:upcl‘.iﬁon e
Ml and we are h:zng assistad by Denids ][;u'-:l'rﬂs I'l‘-il?-ll'ﬂll

[q analystin Ihe I:rurmu

g SHJUDSE: And {ur the rtspaudmts’ ) -

fn MH SMITH: iam'f'c[ll Smith from K.lrk'lﬂtul& .

[ Ellis, and assoctated with e is oy s, Marlmchld

&1 Stoobel, and Brad Bctcgon and Larissa Paub(".nn:es, wlm

(14 are going to e fary court team in deﬁ:ns-e l}f-ﬂl.‘l& I.'l]ﬂ'-ll:f

1 JUDGE: CHzay: Now; e soin Uun,g wrcg:umg

117 to do loday is go over the scheduliyg, order. Duc:i

{3 CVeryonc h-:ar tnci‘ Ih&ara roar. £an ereryonse hm

[i4) oloay?

ps U SMHTH: W:: can hear |ust E.m:

(8 JINHGE: Ih:fon: we get to the s::hodul'.mg urd-cl:,l

(7 wsually,it’s a pm:m:c of mine to alluw the p.lru_-_ﬂi o
18 moake 3 brief staregrent of youg casc, if you wish. I3
8 not reyoired, it's torally volustary. Would the

- 9 government lic ta make an opening shtcmenﬁ‘

= MA MnGH.FIThE'H' Yc.ﬁ,‘!mur Honor, we would,
lzm  JUDGE: Procesd. Either from counsel mblc or

% the [ectern, docsn't matter.

M MR l.lcﬂmmE? Thank you, Your Hnm:u‘ Let me=
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create NASTRAM. That was i the atc 19605, And TATL
was the sconnd contract develaper on behail of MASTRAN
makipg further investmenis and enhancements to MASTRAN.
Alrcr MASTRAN was fiest dovelopod by NASA, i
was put in the public domazin, and M5, UALand C3AR wouk
that public domain cods and continued to enhance i,
continued Lo add featurms and tuade it corenereially
mul[:bie.nsweﬂnslmshigltnrkmnguhnck les
{1 3mrm'.n:nt '
NASTRAN has beconk a vnr-]rsuccessﬁ:]mh'i:r a;m:l
tacday, it is, for the serspaceand the aulomabde - o
industey, the standard strvcteral um]}rsis solvee for
diosemdus’lﬂes. S o e
AUDGE; Ts it the gmtmln:ﬂla pmlmn that
this bs the oaly product that MSC,5oftware sclls?
MR, MeCARTNEY: Oh, no, MSC has a portfolia of .. .
athee _salvers, of other prudﬁcbi wsed in the eﬂglprcri:ng
Geld.
JUDSE: But e unl} concermed w:.d'j M\ST’RAN
modifind NAFTRAN? - o :
MA. HuBﬂHTHE‘r. YOk, And when we sa].rl[ﬁ.[
NASTRAN and CSAR wm MSC s closest cumpctlmrs, e wWere
ralking ahout r,ol:npmilnn hrnurlg the NASTRAN group. - :
In regard 1o mmp:uﬂnn among NASTRAN
.sur.tplu:rsr MSC has long been the dominant firm and the
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complaint allegcs thac-MSC had 2 90 percent market .
shiarc. [n the 1991]»5,cu5|:0mm began mcRiag @ LAT
MASTRAN and CSAR NASTRAN inresponse to highee MSC
prices and a slowncss on behalf of MSC to pm;vidc e’
features and enhancements thar fis custormers necded,

LAl achicved particular sucoess, Your Honor, by
offering NASTRAN at a ldwér price bu by being more
TespUsive 10-CUStOmErs in jerriding-m':w'féﬂtures and.
enhzncements, zad it was succossful in KoonSing dts
version of NASTRAN to several diffeyent derpspace and -
autgimobile. companics s well a5-otzcr Lumpzjuxx s wither
indusiries .. : -

CHAR a{'ht-mﬂ:d, suecess against MSC because il was
ahle tabifer an MSC NASTRAN clone, a product that was
the same as MSC NASTRAN, but ar 2 substuntially [ower
price, and it also was successful in'securing license _
agreements with large ﬁciﬁspaccfﬂgmﬁmtﬁ COmpANics. .

Even firms that never licensed UAI NASTRAN or
CSAR NASTRAN bénefited from this competition, hecause
the other wsers were awars these pmdu{'m were avml:ﬂﬂ:

i in the mrarkerplace, znd Used their a\'llllbiﬁfj" to -

leverage lower prices from MSC, as well as to push MSC
to mizhe additidinal enhancements and add new foztures Lo
its NASTRAN product. Tiowever, Gzt mmpmuon crased
in 1998 when MY acaquired GAT and CSAR

. P,

M The critical issac in this case Wil be, produigt -

{7l market definition. '

B JUDGE: By the way, arc these listod compandes,

[#1 was dhat a stodmcquislttﬁn or they were privase

{8 companies that W hﬂught’

E - MR.W=CAATHEY: Thesc were Mmdﬂ&ﬂm' i

111 both privately held companies, bue they were stock

W acquisitions, Your Honor. MSC is a publicly traded °

O Company, - '
g JUDGE: AN right
m] - MR MAHWMcrmgaiﬁw:mm c:sc.
(a1 we belicve, will be pmduﬂ muarkel definition. We ]
1R belicve that the evidence will show that high-end or. '
g advanced versions ﬂfNASTRAI'-! s the appropriabe prml'ucl
[ig) mﬂgMustMﬂEmmmﬁwmuM -
[15] ¥ersions ufmm&ﬁasmmdmstcmnp:ﬁmm s :
5 Farthermore, we will present evidenog w‘l‘n:rc NI
{18 customers did switch I:H.:m'tl:n these ‘mriﬂus mlﬂﬂs of
tia) NASTRAN, ar thieatencd to switch Dl:t“"ﬁﬂ‘ﬂ vanl:ms £
2 versions of NASTRAM o the Iasis nfprmc :md .
) price-telarcd variables. : : Ceee i )
(k2] Rcs[londctll W‘lﬂ argue tih:q usCrS can easjl}r -_ o g
B switch to nm-I'MSTRAN mlw:ra and that the ma:h:’l:
(24 therefore shirukd be broader- than 2 NASI‘RAN market, You
fizs] will teear, il:mtrcr from wscrs, people with c:xpcrh:m‘c

—_——

Page
(4] crpcrm'lmd nmI}'srs w‘lm will ﬂ'pl:ln r.lmt r.iu: costaf f
@ switching toa nﬂn—l"MS‘I‘RAH enlver is, mdtﬁd, X
t7) swbstantinl. In ordr.:r to avritely, the user would. have fo
[4] irncur a.d:]mmal trabing, [hl:]-' wuu]d also have loincur
5 the cost Dfaddmunal time uf-:m mc-pb use of thenew |
[ sakver to hocome pmﬁmen.t i1 the solver, .
] Addmomll}r, if they were o switch, tlm'].f wnu[d
@t loge their jnvestment in historic data, bistoric e
) analysis that Juve used NASTRAN. Iz fiis industey, they
{1 typically call it fegacy data, begacies filcs and legacy’
1] madels That investmens ‘woidd be Inst and it -
1Y important, for example in an asrespace Comparty, an
(13 automaobilc company, bocausc tllcy.rcl:.r HpoO pPrior
4 mu]yséﬁ when they e ﬂcsiguing new products. Usets
(15 wheo switch would afso losc the investment that they have
e in complimentary products that inferface with NASTRAM.
Ha A-:ldmoml.[].:. switchings would be difficelt "
(18} Because thete are many collaborative ype programs 'whr_rc -
rat cveryond al olabomies is using NMASTRAN, 30 L
Hp:u therelfore, ane cl.lﬂﬂmcr.cmc ascr, may not be ablcto .
i1 Switch because the collahamtive effart saquives that
129 they uss oc the custom of that project reqmms the use
= af NASTRAN.
R Bvem if one owamines a lroadeer markee than a
25 MASTRAN mariet, MSC's acquisitions of (A1 2ng CSAR still
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o thm from UAE and CEAR, Addtionally, M3C could have
@ relied upou cossnltants, and M5C has an ongoing, has
B ongoing usc ol cverseas developers that ey cauld have
ta rumesl te i, ndaed, dyey bead fu ther development Lthat
@ they n:u:d:r.L :
1] . -.Ln this mattcr, Your Hc::nor, m:mmws
(1| nnﬂn: of contcmplalc:d elied askes for divestitures that
(87 weill create up fo twa viable concerns offering 8
I campeting clone of MSC NASTRAN in order 10 restore the
{10 competition thar was jost th.mu.lgh M3Ch A aq:qmmhms
[ would be happy te answeer x.ny Eu:ﬂu-.r qu:mms

.ol
Nz you might have, Yowr Horor
n3 - JUDGE: That'sall 1 have for ndw, thunk Fou.
14 .- MR SMITH: Good afterngon, Your Hodor.:
05 - JUDGE: I giress let me aska ouupl: af I]lln,gs‘
e - KA, S“TH Surely. .
71 JUDGE: 1 want tourdersiand kow thils works,
[ this \MSTRA_\I product This was open source codo that -
] M developed?
tzn MR SMITH: The NASTRAN ociginal code that was
ter] developed by M'Fﬁé'an ppen spuees code deat was

. Ba
) MR.SMITH: That's corTocL Which they calfed ?
M3C NASTRAN,
Bl JUDGE: if thef were doing that, then how —
p then UAL and CSAR were sclfing that same version?
4] HFLSI-I'ITH No,ﬂ.u:}har.lgﬂncandhwd .
1 purchased -~ had startcd with the hm:msimmmm
[ availahie puhhd}'. the i'usn: NASE‘RAN 5}'st4:n:, wiﬂd-:
¢ would be like a I.l:il.rx:}fstﬂ'n,andﬂ'tcn ].fm.lwnul-d mfum:e
[ it in your awn proprictary way. And they cethanced it
(op and they called Ltheirs UAT I'{ﬁSTRﬁN ﬂnd Illes;c was asaa
T mﬂwmﬂtwm d:"ﬂ:iupod an,u:lll‘lclnstuq of .
liia those campmcsu Eodng ta be g n:nlm— ufmc:\md‘and
(g T've — wcw:ll th-:}'sa}r l!mtlhe]."regaqig to prove, .
(C I‘h.m'ugh our dummmts ttm thm:mm;mmts wm:mabIc
g cumpu:lmrs wcTenggmpwuwmngnCﬁﬂR mdU&Is
g documents, znd the lestimaay n-fﬂ'u!u penple, tha; m. .
[17 dact, these m:rr:bmh dochnmgﬁrnp,um: ufwiﬂchm
ug already in the pmu:is n{dcvclqping I.l'l'ﬂit sl.tamm', ‘-
1 and the ather h:d pllht':r:lf up. f-:rm:.ﬁa:t and fricd tcl
fzm sl ftsclf and had found no pa:m:r And you have to.
21 rl:mcmhcr. put ihese r2nsactiony jn conicxt. R
JUDGE Well, in June a["il?,lslt Jour. ;

23 available to everyone, and dndoed, dat ooiginal NASTRAN e
fe31 code is boday: still open sourced am! availahle to P3| position that thére wire I‘J1mv.‘ -:Ilstlru:'tI}r different ...
24 anybody thicugh I think is i University of West @ stand-alone proprictary veesions of NASTRAN by each of
@5 Vipiniz .. : 2 these entitios?
Prgn 18 . Page
1  Now, MSC lias taken over the years, and tiis code [ WA SNITH: Yes.And diey competed in a broader,
7 goes back 25 years, thur MSC has dunc and chapged and [ ETA solver ovirket for all of these diffcrent customers
M altered and had its owa version which is ealled M5C m) for the kinds of uscs thar we were desr:rd:mg earﬂr_f
[+ NASTRAN. : 4] for the various analytical purposes that sobvets zre .
B JUDGE: So. i it analogons to Lmux You Can 5 used For, o
Fi get it aut fheee, Bue if you want it 10 ok right, you B S, for example, a classic example that [ think _.
F] bl you pdy more and buy red hat? 111 will be an imporane ploce ofcvldem:e Irefore Yout; I-[om:lr -
th MR, SMITH: %eb, L don’t think that's quite an M s Lockhesd We go back ta Lockheed. Lockheed helda .- .
B accurate agalogy in ihe scosc thar MSC NASTRAN is a §| copetitioi in w]uﬂh lh:]r hzd a shat-out for wh,t“ﬂ'

1o sojver system, and of course tiese things arc both
i products and services thatare — that go along,

117 oviously, You don'tfust buy the sofitware lzelf, you
013 suppaort, technical suppart, and otler trings Like dac
14 .I_IIIGE: Do they, wihicn they improve it [et's say
9 it was MASTRAMN.

pR WA SMITH: Well, when they bniprowved jt, it weas -
{17] mol ft out in open pnun:l: in the matket availahe for
itel people, People had 10 pay a license Lo get access to
[ MSC NASTRAN, '

Bs  JUDGE: 5o, they developed 2 proprictany

21| version? .

= MR SMITH: A proprickuy version which czn be
g2 called — ) .
{2 GUDGE: And copryrighicd of something to prowct
it

fEl | gomgmhcnsuh'tr l:Imtwm:]ﬂhemcommgndod T.i'u::}'

pi) invited afl the MASIRAN and all she utlu:r selver people.

[ tor participate in g cnmpetmm'l’hr:f du:lu i

(19 R‘lmf}"]"llﬂt 3 no evidance thal Tan sware of an’ .
{14 industry standard as il: wax suggéstod Oof NASTHAM prochict
(15 o any af I:h-::a:: US:E .

|[1'FJ And, 50, you're Eﬂlﬂ.ﬂ to see tlrat!-lwrs. FIC, .

(171 Uru;.mph,[c& HKS, lfllr,ﬁc a a I 9f the mmcs Dfuzhr.r

e peaple who are cnmpnung fior pmv‘idmg these kinds nf

(it sofutions to the design problems that are faced by

29 Automotive, acromautic and ather todnpapies. -

@1 JUDGE: Well,and I'a just asking

pa hypothctically, if F'm Bocing and T — years ago got the.
@Y conteack For Wwiat's now the C1 7,1 could, if [ wanted s .

(24 product, would T o ot and gcr._MSC, UAI or CSAR,Y

res] cowki take gither one, they were all the same?
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pi Am ! gaiie Lo ask you to tkic into zecount, 25 T think
the law requires, that you look at the market realitics
of what enmpetifive impact they were having? Yes, and
they werc duﬁniﬂ;;.f‘trmg pl;'l.nmng to exit th:':
mll'kr:l:phﬁ:

Then wh::n wgﬂmﬁ:m:dpmductmatm
dr_ﬁmﬁﬂn, I bedicve ghat the product market definition
mnt}rnuar:gmng menﬂupﬁndmg and tat the
cﬁd:ncewi]ls[ww lsﬂusﬁmh:-r.[cmcntan:hrm

there i ap mtem&ring demcnt o dot. Borause these
cusl:umcrs :md these arc ot shrinking Fiolket I:usmmr,rs,
thm:m: l.ur.'ldmad m&em Hmﬁtg,ﬂmmm(;en:ml
Mam:;, I]u:se are l-mﬂ, Chrysler, Cessna, these are

Z2EEEQ9Z2 G EIE

=
£

B3
[14]
1]
e
[
[/
L)
=9

they have? They do s own internal cades They have.
their owm intermal ana[}fﬁ:s m: ufwlw:hﬂujf then
even market to nli'lers P

Mld sq.wh::n you, l.;‘:lakxlﬂ'u: mazlcet, ﬁ-n&teis n
market ﬂu;‘s pmvﬂqd by Ansys, bat r.h-:r: s also =
{21 market provided by Lockbeed. And alof thesc other
(= players, So, we hedieve thiat their marke) defuiton,
k] which dreir wiw[c CAsC is prcmizmd uplm.lmcan,.
24 basicalfy, tI'us 15w ﬂmfrc sarmg we're Microsalt,

b4 which is |u5r,I imecan if's almgst Iﬂugﬁnblc When you

;1‘! .'x:l: the size of this cognpany, and everytiing else, and

i you get this in front of ya.

@  Thisis a monapoly mx:unr that theyte pursulm;

i trat we have bocare 3 mannp-nhsr_ )

& JUDGE: Well, a8 you define the rekevant pmdllct

E macket, wiut percentage of that svarket is theee?

rt MR SMITH: K depends on  hew you want (o uy to

R ount lt.'I'hcr:: 5.t o datn o wis is He atnonnt

@ of il that is ncmunmd for by intemmal sourcing.. bt 1

Haq believe that it is Foing u_:r e thatyou will find that

[F1] W — amd Imwcveryoﬁ.mﬂ_s_m_it, we will be writhin an
(13 HHI safe harbor, becanse again, when you look at the,
1% rcvendes ljui existeu at the time: of Uhe IO CgEr ol lbese
{44] L®ND cumpamcs. Iha; i acqmn:i they're insignificant
15[ factorsin that mduﬂ:r}' T mean, wirlnalfy they
(] will — theybaecly n:nkcabhp in the mark:tpl:mq with
17] under a miflion doflacs worth of revenues.

08 So Bat in thac nuarkst, you kisew, [ean'l put a
{19 precise nitobcr an if, wo've made same aftempes o put
154 numbers on It in die past, Hzst i:rhnphim_ counsct has
tzip criticized, for reasos that I will be interested in
29 lestrm'.ng,;m | dop't want to v and pac A nimboe on i
@ [ gucss the ching tear I itwo bried]y want to
[24] Turn Ko, chat they talked ‘abont, was this socalled —

== they "{'ng,gﬂlﬂ[ that li-[ere \'ws.u lepacy effect, and here,

aolw:rmarkcl in wh-d-l we have g rer]rsm.ull pereent, and

Paga 28

R:}fthmnﬂmscarc huge companies, apd do you WWM

Faga 25

" Hem
‘November 8, 2

m I think ouwr ammdr..aud rcspﬂnscan tllclegaqraf&ct

4 s that what ore have here § isa series nfnngnmg ]
[ projects dat these Gompﬂlfesm&nd ﬂms:mmpames
i arc constanty hamgan:wpm_lcctwhﬂcﬂmy'rcﬂmn
17 decklng what salver tllcfrcguuq;muscfﬂrﬂmt

& projoct.

1 Andil s that nngnmg !-u:qucnfc«ofpmgtmu !'11:11‘
[a]m.lresdmt].ruu hmamﬂhmmuscompehﬂnn, '_ _
] comptﬂmgrﬁmr:un]wfnrwhatjuudmxg:fnr

110] an}'ﬂung &rummm: lsnuﬂl.ll},]ts natlﬂaﬂ:m o
L] ﬂmKﬂdﬂkﬂ&EWhﬂemg:t !I'lcmlul:ku:lm,am:l Ihc:r
[1F:] maﬂ;ummmmvkeapmdmthatmqr&:m

15 And“tbcﬂn'caudmmllmfctﬂpﬂ{

[4¢ estinony on u'laLTbef mmhmw.l that ﬂlc}-’mgumg l;o
iy bring in, and ¥ forgat H:lr mctphmse thathe need
e was tiak e was going m I:mr..g in fome c:mpcrmgcd
Jits) amalysts to talic aboui the mrm:hmg difficultics. W .

2 dlﬂwum;smm“,mﬁa,ﬂ:pmmgive_}'nun .J o
e phyaical demmstraﬂmm"tll mmputcrs::tmts:nd

pq switch,

Andl, inciced, uncﬂt'tlu: h:stnf[dl:n{.rol'lhaus
the fact that we bave 4 program muwcsdlml[cd

0
A
Al
£
[l
1
]

get inta using the mhn:-.r ahd ¢ o‘urprq:ﬁmcssur has
right in the screan the altesnative of using MSC.
MNASTRAN, Ansys, allut'ﬂlcsl;otl:bcrmgmm Su :Iut
YOU C2A LsE 4 Preprocessor and select fram a rangc nf
" apions. Y
m JUDGE: T]'IASAIH]-’S }wrercferﬁng l‘cr isdat
e also an FEA solvor?

MA. SMITH: It's a solver, an FEA iﬂl?r-r. thal 3.
correct.

JUDGE: Could you sp'-ﬂll tl'l:ll:?

MR. SMITH: All in caps, A NSYS,

A, you ko lhﬂ mten:snng I'Jung is then -
FOULC E0ing 1o pot into S0EIE ufw!lahs_,as;ir_mlkum

1]
13
=]
{14]
fixdl
e
117 What this is a hightech inchestry: This is 3 very

ry dyramnie industry eight nowy and there isihig (LTl
[ going on between linicar solutmm,whichMSE NASTHANE
| a linear snlunma:ulmcr:aﬂnglyqnphashm

1] wondingsi solutios, ok the need that people fuve fix
2l mrcgmliciln beltween wizat arc CAD, computcr-aicded

B3] engineering things, 2nd CAD ansl],rm And whete your'ee
ty having to de more tincar nndnotﬂmw analysis foindy.
23 And thal is where —

(14 to bave for 2 Jong time There i§ ne chssic lockin ;. . -
(14] effect as the aw has recagnized. AR I

PATRAN, which is 2 prepmmr r.hat }nu use h.-.*_fum fuu

Paty

e expoct that® wr.n: guln,g i Bave tusﬁmrm]r rom mammm.-s_
|ieq showinig that ﬂ’l:ﬂ: are ok lht Iﬂl:u:l ufswilchmg

i*4 everything cls= 1o show you :;m.cll}rhuwcﬂs]r;_[t_ls ©we o,

. aga
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n? cowiscl's proposal, and we aciualy have twve aleeraative |
K proposals that v have there, because what we tricd ta
Bl i was accamiodate complaintg mwsﬂ_s roquest o defay
# substantialy the Himing of their initial disclosurcs, -
ﬁ and dit necessarily wnuld result in amove hack of the
a9 triaf dale And yet we thenalse proposcd a — were
[ ready o ve and wouid be happy with a schedidé tat ©
W mects close to the judpe’s tal dare, May L3th,but _
then therefare docs not accammodate complaing counsel’s

e
g desice to deduy theie initiz] disclasres.
na And we, persorally, would prefer to lot

(3 complaint counscl have the additional mm:..buxusc we
ny think then when we get lhe rddal d:sdmures.my'ﬂ
b ntare meaningful, bl:;.';msc thi:;'rr scEming to n&dmnr: :

]
[ tinve 6o got their casc in c_u'd_:r And then in terms —
(8  JUDGE: Justso I am feﬂ-.‘-wmis - .

“nsi MR SMETH: Yes. ' :
g JUDGE: The braclcttﬁ.l d:m: k —
[14] ME. EMTH: ¥ dcalgnu:l o pet o }rcrur Ma}' tna.]

date. If you look at page 4 4.
JUDGE: And the date abcm: that i lhe -:hle 1f
[22] you givc the gmt,rnm-;nt thdr time. .
(FE -1 EMITI'I Mi.m: th:: ma.l l:rar.:k a Ilwq,dl
[ Beocansc ll’]-ﬂu n: soing Ll:- movr. lllc uugmal sﬂhﬁdlllt
257 bacl a month; ¥au hame to- m_Ma trial date bacit a

1
1]

- Novembet 8, 2

g MR SMITH;  just waneed o shift ihai forwand.
[ S0, for example, if you fook at, | think, it is zader
& your schedule, at page 4, T think dt is, and you're in
#l dhe center columm, Aprit 25th, you had “file pretrial

& our schechile nﬂtprm'fded‘farihat,m Ilmﬂlgmnp .
@ earlier. We have 2 premial beief - help me, guys,as
@ 4o what the — T

| M EICUBEL[:‘smp:ch

ng  JUBGEE: T was with you uﬂl‘.ll I saw “mit

1] proreided” ify pour spot therc, o

na  MA SIWTH: Ne, | understand [f you Jook at

14 page 2,at the batiom of the page, which has “fiot .

<t provided,” mmp!amtcounaﬂﬁhﬂgaprcﬁhl bm:fm .
(4 April 25th, v fling a preiat bm:l'um: werk lzll:r X
rg and them ﬁlmg,nsyougc:-topagca.ambutra!nnmc
A 29t ’

i1a) Andarrhatﬁme,nfterﬂity‘vehadwimth'ﬂl

(& brief, that's wlmnﬂ:eywmﬂdhcﬂmg lh:u:'ﬁnal

R4 witneds list, along with um:cp[yhnr_r,m the 29th.”

[z diays larer, we woukd provide lhcmuurﬁ.nnlprupoaud i
A mincsshstandallufnurmnbmas wnlLMluwmg

sl have And thic's reslly the only, what world call

. : Paga 34
. (1] month to just allow ihe rarious things taling place, |
[ being realistic ahout sdi:i_:li.tl._:_é,-‘b,ﬂd ths only other
& redly s&,gm’ﬂ:ﬂsuu difficrence between out proposzl and -
Kl the Court's proposal is thac we beticve, znpd it's Been
k| I experience, that we wuubd benefit tremendously Erom
[ prewrizl bricfing to really set Lhe arpuments befare ore
1 hawe to give our Binal excibits and teial Iists.;ﬁ.:ﬁl
# atiz the one change that T haves if you go through
& the scheduic, and you can lock tllmugh i,
m  Mow, we have discissed —
[ JUOGE: This mowld bc ahmre :-md he]mud the
g statement of the case? i .
t3  &F. SMIFH: Yeu, because [ thnk it's jl.l.‘.il'.bl:ﬂl‘l
[HF fir¥ eXpericmce, you can cali it & statcmont ufmccasc
128 or whatever, but [ think rilwt_g preteiail bricf in which
16 you really se1 farth your :fgilrhcnls and the lﬁwitu; ¥ou
17 say applies to those argumcnls, is extremcly valuable in
(145} shaping and ﬂ:pcdmng t]l-: trial, s it takos place,
i JUDGE:Fin gointg 1 have o go Dack and ook 2t
[0 the praposed schedule, because | had — it was ay
1] understanding that we incloded semething like that in
24 here. Mow maybe it wasn't that elear. o
25 MR SMITH: You did, you did, bt it came afier
@4 ail the exhibits, T me, I oan show —
{2 JUDGE: You're wanting to shift the lime iaci,

{n marcrial change, to i€ fla‘W'Dﬁ'uur Heaer's pmpwn!
= scheduls that we have| proposed ’ .- -
B Agdapininan acmmmcdal:mn to. mmpdamt

il i note r.l-umt thl:}rdnm't‘wnnt 1o give me an}'ﬂung unﬁl

1 January 3ed. 1 ﬂ!.nuEhthnl.lId help El:mm.lt h}'mﬂk‘iﬂE

@ them do it beloce Christinas.

B MR Mcl:A.FITHE!’* Your [[ﬂnocr m‘vemdscm:l

] rnﬂvcrsahms with MsC ‘and werd mchmgud mem[ -—
R JUDGE: Fzrstofa]l au: all the dates an l1erc,

(12| proposinp?

{13 MR. McCARTNEY: | haven' [ - I‘m justrdj'mg

g upon consel, bt yweos, v g:mc them a calendar, wé wcrc
it bappy with your May Tik date. Pmast sure what counsel
tl refers fo by askinig for 2 dolay in ingial disclosorcs. -
[ e have Kiven them our initial disclosures, Yoor Hemor.
rE MR, SMITH: Mo, I'na Biling abont the

= preliminary witness list is wfmr it says right here '_rm:

e they don’t want.to do it il Jaouzey ?.rd..'u-ﬂ _—

2y MR, McCAATHNEY: We belicve, Your Honor, Hral’

=3 there would be an advantage if we id additional tme o
i) prravide witnes lists. Many of the third party

ji28 customers, indesd, are éoq::hra::im;s, we bave 1o talk

B briefs identifying legal matters,® whercas we Ravein -

24 And then wi would slmrtl}' Ultrcaﬂt[ ptuch l]:m tcn o

 -Page

r2n Dad ocipinatey lad Ih::m dulng it e Movembher let and

Pac

4] 1S o rcsp-und Lo Whativer furﬂmerrd:uthlmnhcnﬂ ﬂ'u!}' .

K counscl, Lam gl:d' to ler teem fiave unt:.! Decen:bﬁ' l?th _

(i1 i it says FI‘C,ﬂmma:c drc ﬂghldam r.hat_r_uu rc .
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1] Theyve subscantially tilored their case, [ then can
1 substantially tailor mine in response. So, that's
mr where — and we do it only widhin seven days, so that -
I4 we're dumg iL
[ Ao as you go |‘.i1|mr.l,gl:11 am.l unt'om.uutr_ljr EQ -
(] duuughaca}cmmdmmuungﬁ+qmm,mmy o
In udgoent, on an ageressive schedule, and nobady is golng
M to be kaving long paps of tinke whare t!u:f'rcn-otgmlg .
B £ be doing something. Especially for thes kiuds of
(o administrative meeger trials, which scd to be extended.
] A, BeCARTHEY: Your Honor, may [supply you
113 this. this i3 a copy of the [asg pmpmal-_t]mt wi have )
'3 given to MSC, and 1 believe that we tried tohoner your
4y May 7h dare and follow your gn:ﬂm*alﬁu:luuuxnf ahaiécs, ..
5} Some of the variadons that we propaose is the frst '
ng exchinge af the preliminary witness list and then with:
uA theripple oot on the simult:anéi:lgus exthangé of
8] revised and fifulwitm:ssg tists, : .
P And we also provide for later cxpart soporcs, we
=y belicve that is valuablke, Your flonor, becagse the o
211 experts will have an Opporiunicy to feview the -&vii;lcnrc
B thar's gained in discovery, and be nhlcmﬂ[tmamm‘c
= mmplet& :i:perl‘s report, ifthey Afe piven mote titne
e Additionally. wre belicve it's valyable if the

125 deadline, the cutoff for deposiians of expere be

rd

Pags 42
cluser to trial in order that Lt partics will have
areess 10 an cxpert whe ltas had zn opportunity to fully
reviewy the evidence and to be-able tn set facth his
finad opininn. ' '

JUDGE: You krow, I don’t mind maving cxpcrt _
tepoces later, but wlmn [ was on poaar side of tie Ledch, |
I wanted lhem sooner in case [ needi=d (o hire someene to
whtrjt, . o .

MR, SMITH: Exactly. frfy view' is Hat -t.hc}"te — .

T've experienced this in many, many bfals, people like

to hide the cxpcrt wntil the [25t minute, and indeed § in
their sclu:riuh: they™ve gl:rt me ziving my cxpert reporct
one week aficr Iget Theix cxpert repart. And yvou know
what these kind of ccononsic eXfrert Feports are pring: h
he. like. [t going to be 2 lengthy, substagtial ccpart
and 1 should be ablz to have access oo that atan caly
peint wilch s ewseclly what we provided and what Your
Honor's order originatly provided, is that we woizhd pet
their expert report early in the process.

JUDGE: Are these dates different ghan wiat is
on this chart?

MR McCAATHEY: ' assuining, relying on
coinsel, te right columi. T baven't hasd a chanes o
review them.

MA. SMITH: W took their proposal 2nd pat them

—

1] i etie right colinn,

@ JUDGE: Duyou have a copy for Ms. A.ﬂ:ham:l’

B MR.McCARTMEY: Yes. )

& thymcﬁrstthuqlhwemduis
mﬁ:ﬂout“ﬁmwhav:mﬁgrcmmhﬂthm
F ks we lave d:sagrn:mmts,W::mmun; mepﬂrl:ies cm
mlhrd:mgmtmnnrexpﬂtsurmcﬂpmrcpuﬂ '
Pp deadlines L

‘B WA, SMITH: [ am sorry; Your Tlonos, T was

tt] distracted I apolagize .

1 JUDGE; Arc you disagrecing tn wiicn you nc:d o
17 provide expert reportst :

14 MR SHITH: Yes. :

K4 JUDSE: Aswell as d:ﬂghm e:q:qﬂ’

it MAL SMITH: Yes,

iy MR M::GAHWE!' Yerur Honm. I ﬂpplagm: we

(7 recently wirhmt_helut half hour of when we got here,
{8 got thcir schedule, sa we have not had a chance Lo filly
(1% review it,and I think it"s important i prepﬂtannﬁﬁur
= teid on both sides tht we have later exxpert mporl:s. '

fsl o surpeiscs hepe,

AR SMITH: [ do not YourHonor.Tlmrcar& '

2] lots of surprisés heye,
24 MA. MeCAATHEY: So, [ h:lirvc tnder their

Pare

21 MSC kninws tfmcaseth.eyamgoén,g mpmm:;thmﬂm _ a

iy sequence, Ihe}r have a substa.nﬁal amuuntncf:t.lm,l: from
[ o¥r eXpest pepart to th:u*s  your prupoaal,[ bclum:,
Al cnly has two weeks Bretwein ehe cxpe.rt repnns_
#  MR.SMITH: Therc wii'.l be-—
@ JUDGE: And with this varied or changed uxpert
Ff report dale, }fnucanmﬂlaimtﬁtllthcm;‘:}fﬂhtml— _
M date? o
® MR McCARTNEY: Wil.h uur pmpmnd ﬂatcs? ch, '
Er Your [onor
M MA. SMITH: Yz, by having us —
4 JUDGE: Just so Pm <lear, we can eweak chae
iz Latew; but [ want to fiad down the trial date. Arc you
i3] botls telling spe the impediment to the May 7 tial daic
M4 is how quick he government can got disclosura to you?

ns  BEA. SMITH: Carrect, yes.

el JUDGE: Or preliminary witness Ilst?

1 MR EMTI-LTnsmtIﬁcprnn:ﬁ.cm

(8 WA McCARTNEY: Your Hunar, they will have

09 documents from us a5 s00n s the protective order is in
B0 2nd aotice has Been given & everyone. So, they will

(23 howeever long it takes, but they should have that
£7 shortly: S0, therefore, ¢the addilional time in rcgard
f24] to the first preliminary wiliicss Hst is sioply to give

253 ns additional dme (o be ahle ta explorc with the third

Paga

/] have that dacifmentation hopefully within several wreeks,
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o WA McCARTHEY: I5 was roughly a year — -
¢t MR SMITH: No, it was 14 months ago, Your o
@ Honoe : .
i MR McCARTNEY: itsbeen over.z yoar
i JUDGE So, there has becn some discovery going
[6] vh both ways, then? .
m MA SMI‘IH-NQ.Wi:[ﬂwhadnmﬁsmr}r oo
@ JUDGE: I doa't mean form) mscmmfc_lum Y
(4 saying they know stuff 2nd Foir've boon inquiring? .
MR MeCARTNEY: Ohi yes, dris matter — there.
111 ave been varivus discussions over the lastecveral.

Papa 49

n# oaonths segarding geTiig the matter o ﬂlﬂcomiﬂm R

tra So, wa"ve talked alrait our menru:s ::ll.‘l_.l_i!C}'fm-aﬁxi"e.uf
{14] ©Ur case, -
N MR SHITH: lothe grossest g:u:n!mu

jre]  JUDGE: Eut both:of you arc iaht bero tl:llm,g ]
17 mac as faras mcﬂmmar}'jmdnmnnwcmum&ﬂs on’
Mg die schcdulmg order? ] g

ps  MA. MABTHE‘H’ We don™ mhmpﬂte a nml:l-:m,

feal ¥our Honor. . . . . .

i MR SMITH: Welckt b on ﬂl{: schcdulc bcmusc ’

) you had it on the &:htd_ul_r:.lﬂlt o BefT that on the
2% schedule. -

24
20t thaiy the trial Jats?

JUDGE: A.n}-ﬂlmg r.ls-v: ¥ou wanl to tzh: Dﬁﬂﬂmr .

g

[ issoe, Your Honoo?

B JUDGE: Sure

@ MR McCARTMEY: Webehtvaﬂ-leﬂumnumons .
(2 ru[ﬁprmdcmuughﬂtﬂbim)rﬂntdmv:nrcan )
5] reduce e days — the hiys in erial, can redwee aial

Bl preparation because you can more dﬂttl]f gl:th.lﬁ:
@ ismuee I therears an}l'ahum ﬂl-mfhe agrced Pty
1] canraise ﬂmum:sl:t:ruu. :
] l.Irudl:tthl:l".AJmmissmnﬁm rc.vimdndl:s.lt .
(] prmd:sﬁrh:mmmsaﬂcrlh&res bam:fmd:m;:f )
L] memmmmﬂypm Therehuhaen no
pg finding at ﬂuspmnxmr:,gm—d lam].r:lssue unrwunld ' _
HA warrani{mmlgmcnumberafﬂncmmm mqucstaord:c

t4) request ufadnrﬁlom ﬁnﬂ.m ]nrhwla:,m the .

{15 questian ufadmmsinns th::jrar:avcr_'.ruseﬁ.ll ool to . '
[er toy lo rextuce dic numbcr ufismcsﬁm‘mli, nccd tuhc

7 mied, ﬂsv.lﬂ!asgetmmdﬁcumtnu mlmducl:d.

] pmulad}ﬂmdpa:t}-docmSawheb:mlts :
Hﬂlvﬂlmﬂ:mhavcmﬂmﬂcxmmqfﬂm L

(2 [urcgardm ﬂleh:tﬁmgalcrn::r_.thc .
[zummimsmnsm[esmwpmﬁdcammfzﬁ auﬂwc'rc _
=4 happy o fnllﬂw that lil:uﬂal:lnn 2L,
ey JUDGE: Sa, rcl[meemtl}r wlu-;re ]-'hu muxtn ' .

1 MR.McCARTNEY: We genorally like your approach’

Pago 0

T b R0 sinulrare ous exchanges of Wikness lists, cxhiis -

i lists, of prewrial bricls, of staterments of fsaues in
[4l canlention. We haicve ihat's the appmpmu; approach
(5 i s masfiter Cuar ids0es.an:, 3 lzlcr initia fist
[& for (act witnesses and [ater cxpert :epoﬂ:E and a later
[ deadiine op the deposition for t::x.'p:rtﬁ. o
B JUDGE: Clay.. e
M MA. MeGARTNEY: We :Isu,LfL:m,ghr TisC, Ynu.r )
[ Honor, there's one issue in u’,ga:d o' the pmpased
1) limits of 30 in rn:gm:d [1+] dumn‘mt mqueats, and .
©[E admissions.
09 JUGGE: So now you'ne :mmng inla thx: additioral
[4] prwisions? .

py  MA MeCARTMEY: Yes, Lfll'lal rl:llghl.‘bchelpﬁ.ll
fey  JUDGE: o ahead We can do it nu!'rnr lah::
{17 {f you want ta do it now.

MB. SMIMTH: Cid yon Want e lalu: a hrcak’Thal
Wy Ghe oy issie, 1 would be nxpp].r o Thon I whntwer
Your Honor wants o . -
2] JUDGE: o you ha'w.: an oh]ectnon Lo ap.].r u!'ﬂn: :
1= aditional protvisions?
2y MA, SMITH: Mo, © thought the S0 ulll:n'ugalur:c.'s
24 and doctiment roapess Hde s2hse. .
= MA. MEI:ARTHE‘I' Would you likee lﬂiu_':lr me ok Lhe

e
e
|

e

(@) mak=a dlzngt:m the addlt:m:ll pmﬂs:ons
Eel MR McGARTMEY: Your Hﬂﬂor. inour pmpma[. we

- .Feg
] e revised the additional provisions o inclyﬂ_i:_— w _ .
[A remove that fimitation’ ﬁ_ﬁ'd.iscm'tr}r. We also, sort of
ot LeKing cotinsel — . '
g JUBGE: | guess what I peed is lduntsu o
[ anything marked up. This is just the new. wersion ﬂut
K you handed me. S
M MA. McGARTREY: Yesitis. & :

w  JUDGE: Butr.llcml}rchaugc ynumdem me I
& additional provisions is pmbabljrm numbcr 3t

s MB. McCARTHEY: Yes, Your Hnuor'l."[-u:reare T,

[l coupke ofpmnts where the language sidght have dlmgnd a

p lictle Bt in rq:nrd o the xaqu-:nmlgofdzsm:ry in . :

(42 repard o3 who rhe papers arg qenrtd arL T think we

{14 consclidated thase allin ene paragraph. Welve a[su had

15 added a provision, Your Honor, (wro ofﬂi_cm_ql the cffort

[rE| of Lryicg m seducs: the ﬁn;iuum. af issues suctowkding ©

117 third party documents. One — .

JUDGE: Well, | can assirre yal ey, there will

e a linail on eeguest for admtissions. Iy imay ot be

what 1 had in hers, but there will be a Im}ih"l"ou_:can

trusl me on Lhal. N

MR. McCARTHEY: Dkay. -
JUGGE: Because I'm pnt gpoing o hae snntt:!mr.l]."
scrving 404 or some request for admissions uﬂapﬂrtf

kS

(19

2
[ 2]

EEE

i’z not gom.p; o happen vnder my watcl
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1 a furthes obligation to go oyt and conduct Rerther
% inguiry ko determine whether ity approprately nota:
7 business rocord, we might have that ohligation. e 2re. -
@ simply-irying to find devices beve to help &reryone,
@& Doth partics, #0 pof $ver the third party dociént issue
[t make everything proceed munch quicker. :
;1 JUDGE: ['m just trying to.figd a Workahle way - .-
F 1 do this, because ﬂutwasth:cﬁnqzleyui;g';ﬁmrdq
f shat you were geing wde docatnent a.lll:ln:ﬂtlﬁmdﬂ, and
r] you used third partics as an’ cxampl-:
ny M. MeCARTNEY: Yes: o
pa  JUDGE: And Pin nocsire, and why wqmldl’:mq:: :
(L] ma&nﬂiﬂgﬂmmﬁmmﬂmmtuihm '
nap vecord? What gaed dm'tlﬂt doaic cﬂdcnmrﬁr:s:’
s MA MeGARTNEY: Your Hunqr,ﬂwn 5 i cssence
s eloser to an agroement by the parties, tharthey both ..
117] agree this is an nuﬁl&nﬁ:dbﬁfi{iﬁém anil it satisfad any, - -
1a business recard exception that might bé needed for that
5] document, thereiore Tour Honor can go s-llﬂﬂ and Cﬂﬂﬂd-cr
1] Lha docuizent as part of the rl:l:m'd
@21 JUDGE: 5o, Basichlly thy :Hﬂmll:llnn anwd tlu: :
B request for adunssum means I'm uui:,gahlg (e} cﬂaqtct on -
e that basis? ’ S
zq WA MGCAHTHEYI You I:rcmg, l'.h,c rudge? A
| AUDGE: N, yoy'diing the pacty that gotthe ¢

"
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[ RFA. o . - L ]
UK. McCARTNEY: Righit, if I've nude dic request
1y for ndmission: it's pur belicl that it isan. aythentic
{4 buslness record of the third party and g te just ﬂlutlg
13 MSC o agre: fo it, -
M JUDGE: Mayl I nced to croatc a -:m:gnl:}r of -
R awthentication BEFAs. ; .
g MA. SMITH: 1just thmku:at thmsa mnunmu
) over a malehill. But I —-YDur.Hﬂml‘ [ 4m ot gﬂu‘l,g .
i agrce o mmethmg in the absteact wﬁhm idca what the
[t1] documents are. : :
g JUDGE: Well, ﬂ.ndlgucrrs hcwmﬂj:ln I Cither,
[ " MR. EF.!ITH: Mo, Bat § didn't ask him to.
(4 JUDGE: Well, thee, youl have, bated oo your.
s proffer heee, you've taken cupany Hmir. If therc's
N&l geing 0 be a lioit, give mca, number. : :
[ M MeGARTHEY: For dociment requ-:sts luu?
(e JUDGE: Mo, for requests far-admissions. - .
e MR, MeGARTHEY: Ok, tequests for adimissions. [f
] you wankfo Emit it to 100, bt i there. was an
121} exception for regquests far admissions to authcrticate.
12| documeris in order o cstablish Dusiness, recinn:is that
23] wauld I:Ic lchph.lL'l]l:ll‘. leﬂd provide the Aexality -
(4] meeded ﬁ:ere
JUDGE: And you aIs-J have taken out any Emit an

Pa;
(1 documnent productinn requests? Lo
@  MA, McCARTMNEY: Yes, Yuu.r Hmu‘.'rAnd lf}"l:ll.l
r] muidllﬂanun:h:f wcwuidpmpam: Iﬂﬂﬂwﬂ:
wr Hﬂpcﬁllljrnmﬂrmtbcnoccs&arrbutwnmtrﬁng to
Bl protice some ﬂemhullt}'mwe dontlm't mm;ﬂummg .
KB back e ]ml,.‘t"-:-ur [-[unof. far]e;m: ofCum m ast ir.lr .
Fi e
Bl MA.SMITH: Iwasnhsﬁcd,iﬂsmd mﬂn: ﬂ:‘ﬂ.l'l
F cnough 1o me Bullmn It.hntcv:n t.h:lnilcthclr
(gl s-:mnd Fequicyt asicad fdr 5u 0 —
My JUDGE: So, can we now have ﬂ:egmrﬂ'nmmrs
11z olfections ar changes to the addﬂiunﬂl p:i-;wiskms.&m
(13] therc any by rcap-andcnt_? .
(4 A SAUTTH: o, we wcre mmfnrt:ih[t: w'im'rom
5 Honor's ooder.
el MA. MeCAATHEY: And I rjunlcinaur pn:rpm:]
171 Your Honor, we make the pravidon for this p-r:l:nal o
(18} confercnces, 30 days prios v your fnal pmtnal .
1] ﬂmtﬁ:rcnr:wh:rc there can hcapmdmforadﬂm‘g
20 :ﬂmmmmmmandnhecums so that'— _
pil WA, SMTH: Which |5mﬂur5chudulc.mu 1 -
[ | mmwcadapmd ﬂux,w&c[{dnthamﬂpmblem with
2 mngahwmgdatqwhmwtmddms_ﬂl_w |:|1¢s:
@4 things in advance of the trial, 30 we incll.'l-d:::d that in
175l our prﬂpuai::d sChedule, because e was a:unrﬂurLg they

——— ——

Pag

[ hagl reduested. )

@A JUDGE: vy, Ir.['_-i moae o the pr:ﬂ:::[i_ﬂi

o crder.

Bl MA. McCARTNEY: Your Huncx.m've bem —

El WA SWTH: IF T could, Your Honor, on ﬂli:

Kl protective grder, 'm yoing W ask [arissz Paule-cmcs
@@ who has been working oo this maoter o addrcss thos:

I issucs. And bottom ling is we're Wq-mmfamb[c wuh

B Your Honor's protective arder, :

g JUDGE: Mk h'[t:ﬁarm:}' is pr:ttya.rmms to l.dl

{1 roe someting hore. ) )
7 . MR MeCAHTHEY: [ was guing.lo sar, Your Honex,

1y we arc comfortable with the pmtﬂr:l:wc dtd_ﬁ, the iEque
p4 we've been dealing with is who MSC is going o be
g desipiatiog under patagraph 5 of the protective order, |
i1e. and this has been unfolding very quickly and Tast night
oo pnt a backlog ﬂf.illf_n-:l'nﬂ.tinn shoutan imhdusc:

(g counsel that they chose lo-iﬁsi:rt_ijl parzgaph 5. W

19 have some questions because the pc:rmn does not repart
@] to awiier aborcy, ey .rcpart tu a busitiess Ppeian
1 that we do have conocrns about being included. Se,
4 Cherelore, iU's unclesre what that rq'.lﬂriing relationship
2y i o
et And dicn thers arc sonye additionat ia.n'gllngc chat

Ry M3 is offcring in regard 10 a wohnical experi they
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i JUDGE: Is there some langaage in the allidavit

[ or declagation that would mzkic the government -

it comforable with this in-holise attarney beinp

H dmg,naled? For example, some ﬂun:su: wnll with the _

18 manager boss?

WA McCARTNEY: Yﬁ,ﬂspﬂﬁuhlﬁ,[mm,

7 Yoor Honur, m_h;v:_nlualmns wheee sl is a oew

@ cmployee, we do not know where her job responsibilities,

M how they will evolve We've got issuds as b what she

pia seitght knovw inadvertantly geis passed on bto Mz Matson,
1] the porson she repocts to, 50 1Cs dificult ma '
A silwztion fike this G creais I Chionese wal! that we

(¥ have any confidcnce would be clfective. -
()  SJUDGE: Well, just 8o the parties knowr the s
' rE governmeant probably knows this, these ngmm:mts that 'we
(1 started with are drug corapasies, and the driig companies,
07 the phicna, thers’s amtnp’:timr_du every b — in- )
(e cvery Izb tn I}C.and they were 50 worriod about
J18) competitars seeifg jnfofnration diat would give somcone.
I a5 wnfair advantige Do we have 2 lot af eompetitar
ey documcnis at ru:‘kor:ltlssu:m tl'us caset )

[z ME. MnCA.FlTHE"l’. Mo, "t'l:u.lr Hv::ul.l:nrj Iﬂ\lﬁk e Iq.nﬂ
ol ufduf:umt:nts wc have are Ihu'd Party documents, | )
Ly fuslomers ol-MSC who might be conccrned, and we've hm‘si
=] SOMmEe CONCEs, Lt |t"‘l|-|‘5L has gecess o deir

{1 particigate En the defensc of the matier.

B MR MeCARTHEY: Your Honor —

m  JUDGE As the person l:h:lfm.u'rcgcmg to

M) designate, has she !:ecu, nﬂ::rﬂ:anahwwr fas she
i1 worked For M5G as a mamgcr.as a Sﬂll:ﬁ[]:l"jﬂni' .
kMR SMTH: No, she h‘.].i noL. .
7 M. PAULE-CARRES: She just started workifig at
5 M5 in April of this past yext She was ['-'C.SPDI'!SI.I).I.B

B pimarcidy Mrml:draﬂlngufommcl&forlm:m

(@ sproeoents, OFEM agreements, IT agrecments, mhlgsljke
1] that And for -:nsunng natonal and mmtmtmml

' i mphanc\: afl the -:d:i:pnrm: mmp{mnce

RE] MR- M=CAHTHEY: !uld,‘ihur Hmm' in ﬂ:gntd o

(14t the issue of Negdtialing conbrets, it does raise ﬂu_:_

mg a5, 35 sle belping 1 wrile a contract fora '_ -

1e] customeer, erclore she's going o be mvuli"er.t ul. Wh!t
17 ehe iicense fee is poing o be nto that r.:omram *En, ;
f41 Bt Jocs raise areas of concern for us, Plus, umpﬂ'sm

[e] shcrepottstuls[lzlhiattsunmdl‘usnﬂgmseulm ]
o) chirector for the busincss taakagement xod mal}rswgraup
2 8o, he cleady is in a critival lasiness position.

g2 JUDGE: That's her boss?

2 MA. McCARTHEY: Yes. :

B4 JUDGE: Daes shé have ah]nnna: reporting to her?

P9 MS. PAULE-CARRES: I don't bekicve so.F can
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t1 documents, faeexaiaple there's a document that says-a
B mst'qm_er 5V, _-.nl'e'h:w:e. uﬂ:[cw:ra.gq wre don't have an'_l,;
I alternatives, w5 ve got to deal with, MSG, so I MSC's
M) Lusiness pl:ﬂ-[.l[t: lave: acvess ot informaticn, they
Bl he 2 beder way — they have a soropger negotiating
{7 position When they'ne negotialing a license fee for
M MASTRAM.Sp —
#  JUDGE: Jo, we have thind e nonpartics whose
] oun.ﬁdcm:a] docuinengs s goiny te Ere 2t risk o being
i seen by MS(? -
]  MA M!:C.AHTHE':' ngh.l‘., ﬂ"lm e — thu:r wrill
113 Lkely be some th;rd party cumpetwors.brut it's ipore in
tat the workd of thitd party costomer documents.
{4 JUDGE; Olay. [ think the pastics —
rFy KA. SMHTH: Well, the responsc [o that s that
Mg the MSC people ace not g.ﬂlngta hve aoeess to thal
(191 There i 4o attorney subject to fhe Bict that she could
i be disharved if she -:Iu:l what I]Le;y are saying, who is
8] willtng (o sign a.n agrecmentand it shcwill nol .
20 disclose anything Lo anyone, and the atgusrment 1hal’s
i1l just been imade wouk? say thal there conld never be an
(2| Aarney represeatative in any <ase that invehees any
| competitive issoe, :1|.1d I hawe Yitigated muny, many of
t24 those cases, aid [ fuve pover seen a person demicd the
5 right 20 have a desigracod mvhmm': copnsel anyer

A

agi

(1] doubfe check on that, o )
@ JUDGE: 1 think the parties can work sumcﬂl.lng

m out here. That will e accepiable, mmmlﬂl going
et o have bo sign off on it but FY see if you guys an '
{5 wodt it out IFaat, then [ got invobred, fs that -.

(5] fair cnocugh?

WA, SAETH: Faic cnough.

B MS. PAULE-CARAES: Thank you, Your Honor.

s JUNGE: 56, why don't we take, according to that
P clock, it's 3:36, what do you feed, tén rinutcs, 157

ni MR BeCARTMEY: We're addrc:ssing the issuc of .
piz] the scheduiing order? -
13 JUDGE: And anytiing else fou need o djscux;.
{14] T'm going Lo go hack aml ook ar the mh'uhr,nm! then
(18 comee back in 10 of 15 ultnuk:s-

oot BN SMETH: ‘That's finc. )

o WANMGE: 15 there anything mat].rcru #ll necd o
18] discuss? That's what oy asfbing, do the p:u't_ms nead

{15 more tigne bo conforance on some issue that Tam not

0 awars off _ -
AR, SWTH: Einléss he is willing to give up on
23] [.uuh Dhamuer.
7 MA. McCARTREY: [f ¢hete is, then we 11 havc o

4 raise il when you reqren,

25 BME SMITH: We have tried o Lk over —
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1 Boing En Use that in Cheir case 1ha they ane not going
[z do give it fo you?
@ UL SMITH: The isme is whon shey ane going ta
B give it o me, Your Honor, IE they are poing to give it
[ o e the day before the person Lestifes, that's
fi different That means ir's before T.oould take their
M deposition, I wouldo't even know it exisied il T pra
1 insa discovery with that person. [t st dolays the
6 process, So, T find it hard bo uuda:tsland_huw an
iy affidevit could be work product ar privileped
nyy  WJUDGE: Well, and we're spaculating lees.
p MR SAITH: ITunderstand And [ —
ra  JUDGE: You know, 2md I'm nat going to be able
fal o decide how puny angels can dance o the head of &
(15 pin, based on what T kave in front of me.
g MR SMITH: I understand.
(7] JJUDGE: When the time comes, [ will.
(e MA. McCARTHEY: Your Honor —-
g JUDGE: D sounds & he's not sying all of
po them are privileged, seime may be, but when the Eme
{21) cornes, T wdll deal orith that,
23 MR MeCARTHMEY: Yei, Your Ilonos
m  JUENEE: Heoe's what we're going to do.  want
ey the partic.i,'l have a statutory deadline, [Thave to got
g2 dhis scheduling order signesd, [ lzave o issec i, cnter

111 the order in two days, which with Yeteran's Day, that's
Tuesday 5o, by clage of busitess tomorrow, Friday, [
18] want the partics o subrait bo e Four best shot at an
K] agread scheduling ooder, including sdditional
[l provisians, Wherever you Gilfer explain your
(51 WEfErcmocs 00 M in 3 cover lotker.
"M 5o, whatover you agree b, thar's tine, but i
f there's something — and T meah diffecences from the one
1 1 scnk you. Stact with the ot I sent you.
(] MR SWTH: 1 understand,
a1 JUDGE; and work pypether.And if, for cxample,
' 1y you're {alkdng oat an additional provision on a number af
1Y sefuiests for admissions, you necd o tell me tatin =
ft4) cover Eetver, You need o tell e that that's their
(15 charge and yau ali abject o it Dods cveryone
6 underzeawd what I wang?
7 MA SMITH: [ understand wivat you wamd the aaly
114 rhing that | wonld like understoad, Your Honoer, is if
I'q you wanl a best shot and a letter by the end of the day,
1 can we 5ot a deadline for when they'te going to pol ws
21 their Best shot, 50 Gen Ecy get us eic best 511:)[ by
¥4 900 in the pwening 8o that we will have gut best shot
4 1o them by 940 in the morning?
25 JUDGE: Is i your position you e writing on
28] theics frs?

o ——
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Pay

i  MA. 5WNTH: No, I'Hglmﬂiﬂwrbtitshctﬂ

@ 900 2w, and they can give us diéir biest shot at 900
B @, and wio can debate it during the diy and th:r_trwr_ I
] call a hali at noen sa We can ﬁwii'é\'ourllnﬁﬁr's lcttét '
m  MA. McCAATNEY: Your Hoitor, we're b&en very ..

[ =] pmmptmcxchmgingandgcm mclrmqtcﬂalj Iﬁ:::l
Ft vonufortable that wiven, wcmm;‘luﬂchm wa:cnn a::ul-n a
IC umcmu!kmmm}wmbrnmgmdg:tthm I:Im ’
{7l materials.

vm  JUDGE: Okay, and efion when 1 et that, I'm

(1] goitg to look at it and ulmlzmgning'vaimkc'a o

i dmdﬂcnlamgomgtoplduwmttsamlammg )
tra] 1o agrec or dissgree wich you ﬂ.ndliu:n Iamgu]n,g to B
{14 izsue Bt under the statobe, L
(s MR SMITH: Ufu:h:_gsqu.' _

ne  JUDGE: Add,agdn, I'm talking dbout the

1177 schodding order and the additional peovisions.

Mg Asfras the protective order, d dan't have a

py eeguirernant ter pel that nol in twa dz];rs,hutlf}-nu can
=M agree Vo it and gebit o me, T ozn sign hal T can .
1] gt a protective order out. [H's in your hands.

B MA. MeCARTNEY: We have for the discussion here,
a1 Vur Iomor, we've boen talking about the ¢hird parties.
@4 s there a rial date that you are suppliying Us, Yoor

2o Honor? '

. Paen
[ JUDGE: T golirg fo consider whitever you guys '
] suhn‘uLYﬂu know, you Icm;:w whut [w‘an,t_, I"w: aIrcal:l]r
Bl Lssued dt, ['ve alrcady gi'ﬂ::n Yo that,

M MA. McCARTMEY: Yes'' _ o

m  JUDGE: And I've scen Wt you've offered [

[ would sugpest that that i youo wfant ta be. ;hapa:l‘ul, 1)
m come a Hitle'doser 1o my date. '

B  MA. McCARTMEY: And ou.tpmpusalwas yaur dap:, :
Bt May 17t .

o JUDGE: Fm calking mewer;mnc ! roay be
1] l-mkmg your way, but ['m talking to evcryponc,

{17 . A McCARTMNEY: Okay.

o JUDGE: 5o, wi'll see.

N4 KA. McCARTHEY: Olay.
ne  JLNGE: And nne other thing, [ neticed a flocry
(g of lettors — to me two is a fucey, [ don'tneed
(17 letters from counsed, My position is, IF I want

rre] sownetling in a letter, 1 will ask Tor it, Jike [ just

i3 dicl. Anything <lsc. my position is if it nocds to be in,

(204 writing o me. it thnhl}; ovitght to be a mation. Ts
e that clear to cveryone?

23 MR SMITH: Absoleely

= MA MeCAATHEY: Yes, Your Tlomwor

] CGUDGE: Anything clsc?

rsl MADAM CLERE: Yes Will you srinad n-r,].-um_-'
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

2
).
. - : . ) Daocket No. 9209
* MSC.SOFTWARE CORPORATION, _ ) ' '
a corparatbion. )
}
COMPLAINT . e

. Pursuant to the provisions of the Federal Trade Commission Act and the Clayton Act, and
. by virtue of the authority vested in it by said Acts, the Federal Trade Commiszion (hereafier -
“Commission”), baving reason to belleve that MSC Software Corporation (hereafier “MSC” or
“Respondent”} acquired Universal Analytics Inc. (herezfier “UAT"} and Compulerized Structoral

Anatysis & Research Corporation (hereafter “CS AR} in violation of Section 7 of the Clayton

Act, 15 amended, 15 T,5.C, § 18, aad Section 5 of the Federal Trade Commission Act, as
amended, 15 U.8.C, § 45, and it appearng to.the Cornmission that a procesding in respect
thereof would bé in the public interest, hamhj,r issues its complaint stating its qha.rgﬁ in that
respect a3 follows;

RESPONDENT MSC.SOFTWARE CORPORATION

1. Respondentis a fnr-pmﬁ\". corporation orgamzed, existing and doing business
wider and by virtue of the laws of the Stats of Delawars, with its principal place of business
located at 2 MacArthur Place, Santa Ana, California 92707,

2. Respondent had approxnnatcly!&l?ﬂ million in apnual revenue for the fiscal year
_ ending December 31, 2000, Respondent is.a developer and supplier of simulation computer.
software, including admcad signulation software used by the acrospace, antomotive and other
manufzctiring industries. Respopdant has Jong offared an advaneed version nfa linear stmr.mml -
- amalysis engineenng software product called “Nastran.”

: 3. Respondent iz, and at all tinses relevant herein has been, engaged n commerce as
“cotmmerce™ i3 defired in Section 1 of the Clayton Act, 83 amended, £5 US.C. § 12, and isa
corporation whose business is in or affects commerce as “comamnerce” is defined in Secfion 4 of
the Federal Trade Commission Act, 13 armended, 15 T.S.C. § 44. -
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"1. ;

THE ACDUISITION OF UNIVERSAL ANALYTICS INC.

SR § Prior to its acquisition by Respondent, UAT was a2 privately-held corporation
' utgamzod,msﬁnganddnmghumn&sﬂﬂﬂdﬂ'andhynﬁuauflhalﬂﬁmofﬂmﬂtamofCallﬁ}rma.

- & Since before the early 1970s, UAL had been a devaloper and supplier of simulation
computer software, including advanced simulation software used by the aerospace, automotive
and other mannfctiring industries. UAI had luug offered an advanced version anasl:mn in

competition with Respondeat.
6. Gn or about June 24, 1999, Respondent acquiood UAI for app:mnmalcly 38.4
milhon.

THE ACQUISI‘I‘IDN OF COMPUTERIZET - STRUCTURAL
“‘“wh-___hﬁNALYSIS & RESEARCH CORPORATION

' 7. Frior 1o ils zcquisition by Bespondent, CIAR was a privately-held corporation
) orvamzad, mshnganddumg husinsss under and hy virtue of the laws of the State of Californis.

'8, Stce before 1986, CSAR had been a developer and supplier of simulation
computer software, including advapced simulation sofiware used by the asrospace, astorgotive
and other manufactiring industries. CSAR had long offered an advanced version of Nastran in
competition with Respondent.

- 2. On or shout November 4, 1999, Respondent acquired CSAR for approximately
¥10 million. ' ' '

TRADE AND COMMERCE

10, - Developers of new industrial and mnsumm‘ products may vse computer-aidsd
cngineering analysis to simulate anid evaluate the robustness of new product designs.

11.  Compuicr simulations in the product developmont process typically ubilize an
apalytical method called “Finite element amalysis” (“FEA™). FEA simulates how a structire :
wottld perform in respauzes to a defined Ioad. With finite elerent analysis, computerized models
of structures are firgt divided into small elements, which foom a finite clement maoded, and then
sulijected ta computer analysis to simulate the structure’s performance. Thie software performing
this computer ana.lyms is often called a “salver™ or "FEA solver.”



10/00,01 16:47 FAX 512023202498 OFFECE IF THE SECRETARY Rood

12. . FBA solvers have boen develaped fo perform many different types of engineering
analyses. - ' -
13.  FEA solvers are differentiated software products with varying features and
eapabilitics. FEA solvers may be differentiated by, among other characteristics, the types of
analyses pecformed, price level, ease of use, speed, size and complexity of problems that can be
analyzed, ability to perform system-type avalysis, availability of complementary saftware, type of

ootput and ixpuf file focmat ulilized, and compater platform and operating system u:mwhlchthﬂ
golver opevates. FEA solvers are also dlffcrcnnmd!}ymmrﬂcnrd of reliahility.

i4. “Nastran”ls an FEA salver first developed by the 17.8. National Aeronautics and
© Space Adwministyation (“NASA™) over 30 years age to pesform struciural analysis for NASA.
piojects. hdmhpmgﬂuﬂ;ﬂﬁﬂhmﬁdamhmmpaﬁnnahmadrmgenfmi
. analyses and have the capacity to be further develeped and enbonced. Afier the initial
development of Nastran, NASA relcased the Nastean soarce code infe the pubfic domain to allow
broader use and conmmercial development. NASAmgmtemd“Nasu'm"asaUS trademark m - '

1976, -

15. MSC, UAL and CSAR obiatned the puhhc domain vesion of Nastran from NASA
and for marry years have developed and further ephanced Nastran ﬁ:-rlmensmg to commearcial
and povermment vsers. Each has used the Nastmn trademark with permission from NASA . At
the time of Rﬂspnndmt's acquisitions, the features aﬂ.df.'-ﬂpﬂblllhﬁﬁ- of sach of these three
advanced versions of Nastran were v&r_;rmmjlar

_ 16, 'Ihe Mmﬂpacs a::ld auismotive industries began vsing the advanced versions of -
Nastran in the 1970s for advanced linear stuchural apalysis. Nastran has become the standard
Linear structural solver in these industries. Centain other mapafactiring industries also utilize
Nastran for advanced linear structural aralysis

17.  Pror te Respandent's acquisitions, users of the advanced versions of Nastran
offered by MSC, UAL or CSAR could readily switch between these versions without substantial
losg of fimetionality becpuse gach version offered very similar features and capabilities.
Differences in fimctionality discourage switching fiom advanced versions of Nasiran fo other
solvers even in response to a sipmificant and nontransitory increase in price.

. 18.  Punorto Respondent’s acquisitions, users of the advanced versions of Nastran
offered by MSC, UAY, or CSAR could readily switch between these veasions relatively quickly
ard without spending sigmificant switching costs and time. The advanced versions of Nastran
wore all dedived from the same Nastran public domain code, offered very similar features and
capabilities, and used generally the same input and ouipat file formats. Differences in computer
cade, featires and capahilitics, and file formats discourage switching from advenced versions of
Nastran to other solvers even in response te a significant and nentransitory incréase in price.
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© 19, Idusby practices or the requirements of malfi-party development projects
somefimes dictate the use' of advanced versions of Nastran, thereby discouraging substitotion
awa]rﬁum advanced versions quastran cven in response to a significant and sonfransitory
increase in prica.

20.  Prior to Respondest’s acquisitions, compatition between MSC, UIAI.and CBAR
to hicemse or sell advanced versions of Nastranr wes direct and vigorous and helped to hold down
prices and to promats product innovation. Prior to Respendent’s soquisitions, nsers had :
switched and had copgidered switching Betwesn these advanced versions of Nastran in response
mmlmrmchangmmpnmmdoﬂummpeuuwmnhlcsmch&ngpmdmfamm
mpabmnﬂs andcnhanmnlts

RELEVANT PRODUCT MARKETS

21.  Cnerelevant product market in which to atcess the likely affacts of Respondent’s
scguisitions of TIAT and CSAR is the Heensing or sale of advanced versions of Nestran.

27.  Another relevant praduet mariet in which to assess the likely effects of _
Respondent's acquisitions of JAT and €S AR is the broader market consisting of the licensing or
sale of FEA salv-::xs for advaneed lincar structural analysis.

23.  Within each of the felevant product markets, separate markets exist for tl]f:

* licensing or sale of the relevant product for specific industries or snstomer categonies, in
" pasticulsr, the asrespace industry and fhe aniomotive mdnstq-'
RELEVANT GEOGRAPHIC MARKETS

24, The relsvant geographic markets in which to assess the likely effects of
Respondent’s acquisztions of TIAL and CSAR are

a the United States; and

b, the world.

EUNEENTRATIGN

25 Prior to Respondent's acqnisitions, MSC, UAI and CSAR were the only firms
competng in the Jlicensing or sals of advanced versions of Nastran, MSC was the dominant
compeitior with an estimated market share of 0 percent. The mmatning share was roughty split
between UAT and CSAR. The market for advanced versions of Nastran poor to the seqrisitions
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- was highly concentrated with a Herfindzhi-Hirschman Index (“HHU?) exceeding $100. - {An HHI

. af 1800 characterizes a highly concenbrated market.) Respondent's scquisitions of UsTand =~
CSAR, together and individually, substantially increased that concentration so that the HHI is
BOW 10.130& _

o 26 Pnurtakmdmt snuqmsttlam,mamwmﬁawmpphmmpcﬁngmﬂm

- licensing or sale of FEA solvers for advanced linear structiral analysis other than MSC, UAT, and
CSAR. Prior tio Respondent’s acquisitions, the markst for FEA solvess for advanced linesr :
stractoral analysis was highly concentrated. Raspondent’s acquisitions of 1AL and CSAR,
together and individually, substanttally increased that concentration,

CONDITIONS OF ENTRY

27.  Eafry into licensing or sale of advanced versions of Nastran would not be timely,
- likely, or snifecient 10 prevent the anticompetifive effects. Entry is difftcolt becanze of the -
substanfial cost and time needed to develop an advanced version of Mastran, validate simunlation
xw.lﬂs, and establish a reputahon for reliability.

28, EnujrminthehmngorsalnufFEAsalwrsfaradvmmdhnea:mmﬂ
aualjrs:s would not be timely, bkely, or sufficient to prevent the anlicompetitive effects. Bofoy is
. difficult becanse of the substania! cost and time needed to develop an FEA solver for advanced
lincar stroctural analysis, validate simulation results, and estahlish a repuiation. for reliahility.

COUNTX , o
. THE ACQUISITIONS VIOLATE CLAYTON ACT §7 AND FTC ACT § 5

. 28  Respondent’s acquisiions of UJAT and CSAR, together and individvally, have had
or will have the effect of substantially lessening cornpetition and tc.udmg to create & monopsly m
Ehe relsvantmﬂrkats by, ameng other things: o

o - @,  eliminating actual, direct, and substantial cowmpetition between MSC, UAI.
and CSAR, a1l of which had the ability and incenfive to compete, andbcfm the acqmmuﬂns d]li )
compete, on price and product development and cnhanccmmts,

b. - - ereating or enbancing MSC's power ko' misc prices above 2 competitive
_level orto mthhnid or delay product developmeat and mhancmmts, lhcrebf adversely aﬂ-‘enhng )
price andt product innovation; md

g - prwuntmg cther sappliers of f:ng;lnne::mg suftwan: ji-nm mqmm;,g UAI
| and CSAR zod increasing competition.
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30.  Absentihe relicf described in the attached Notice of Contemmplated Relief,
Fespondent’s acquisiticns of UAT and CS AR, together and individually, will confinue to cause
the effects on'coinpetition identified above.

. 31.  The effect of Respondenat’s acquisitions of UALand CSAR, together and
individually, may be substantially to Jessen compelition or ténd o create a monopoly in violation
of Section. 7 of the Clayton Act, 2s amended, 15 ULS.C. § 18, mdSmhonSafthnFTCAd,as :

amm::d,lﬁusc.ﬁdﬁ .

COUNT I

. THE ACQUISITIONS CONSTITUTE UNLAWFUL
MﬂNﬂPﬂLIZATION N "i"IﬂI.ATIﬂN OFFICACTES

32 'Iha:allagahnns contained in Paragraphs 1 through 2B are repeated and realleged
a5 though hlly set forth here, '

33.  Respondent has obtained or enhanced monopoly power in the smarkets for
advanced versions of Nagtran thraugh the acquisitions.

'34. - Respondent acted willfully to acqmrr: or enhance monopoly power in the markels
faradmw:l versions of Nasuau thmugh the acquisitions.

B 35, Through the acqms:ltmns, Rcspnndemhas engaged i imfair methods of
commpetition in or affecting commerce by monopolizing the markeis for advanced versions of
- Nastran fu violatior of Section 5 of the Fedoral Trade Caormnission Act, 15 U.S.C. § 45.

COUNT ITT

THE ACQUISITIONS CONSTITUTE AN UNLAWFUL ATTEMPT
TO MONDI'DLIZE IN YIOLATION OF FIC ACT§ 5

36. 'Iheaﬂcga.tlms mntmncdeamgraPhs 1 tbmugh 28 are rcpcmdandrmllaged
a5 though fiully set forth here.

37.  Respondént has engaged in an anticompetitive coutse of conduct by willfully
awhng to ohtamormhanmmanupnl)rpuwurm the markets furﬁdﬁnccdmmmm of Nastran

through the auqmsmans

3%, Rﬁpﬂmimt acted with a specific intent to monopolize, and ta dastm]rmmpehhon
in, the markets for advanced versions of Nastran through the am]umtmns.
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39, ﬁtﬂm time Respondent acquired UALand CSAR it had a dangerons probability
af suceess in mnnupohmng the markets for advanced versions of Nastran,

: Ihmtghtlmmqms:tmn%Rﬁpondenthasmgagedmunfaumﬂhodsuf
cump&htmum or affecting commerce by attanpting to manopalize the markets for advanced
munsnfﬂasmin viclation of Section 5 of the Federal Trade Commissjon Act, 15 U.S.C.

§ 45.

NOTICE

.. Proceedings on the charges assarted against you in this compleint will be held before an
Administrative Law Judge (ALJ) of the Federal Trade Commission, under Part 3 of the
Commission’s Rutes of Practice, 16 C.F.R. Part 3. Ampynf?aﬂﬁnfmemﬂaﬂmcnclnsﬂd

- mihthnsm:nplmnt.

: You may filz an answer to this complaint. Any such answer must be fited within 20 days
after service of the complaint on you I you contest the complaint’s allegations of fact, your
answer must concisely state the facts constituting each ground of defense, and must specifically
admit, denty, explain, or disclaim knowlsdgs of zach fact alleged in the complaint. You wili he
deemed to have admitted any allegations of the compleing that you do not 50 answer. :

_ Ifvou clect oot to contest the allepations of faet set forth in the complaint, your answer
shall state that you admit all of the rmaterial allegations o be truc, Such an answer will constitife

" awaivcr of hearings as to the facts allaged in the complaint and, topether with the complaint, will
provide a record basison which the ALT will fils an initial decision contsining appropriate
findings and conclusions and an-apprapriaie order.disposing of the proceeding.. Such an snswer

+ may, however, roserve the nght to snbimit proposed findings and conclusions and the right to -
appeal the initial decision to the Commission under Section 3.52 of the Comnrission'’s Rules of
Practice. -

Ifjmudamtansﬁrerwiﬂiinthespeciﬁedtima. }ﬁuwaivcjnmﬁghtm appear and contest
the aliegations of the complaint. The ALY 1s then authorized, without firther notice to yor, to
find that the facts arc a3 alleged in the complaint and to enter an mitial decisicn and a conse and
desist order.

The ALJ wiil schedule an initial prebearing scheduling conference to be held not later
than 14 days after the last answer is filed by any party named as a respondestd in the complaint.
Unless otharwise directed by the ALY, the scheduling conference and farther proceedmgs will
take place at the Federal Trade Commission, 600 Peonsylvania Aveone, N.W., Washington, I.C. .
20580. Rule 3.21(a) requites 2 meeting of the parties™ counsel as early as practicable before the
prehering schednling conference, and Rule 3.31 (b} obligates counsel for each party, within 5 -
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days of receiving avespondent’s answer, © ma!:&cmnmﬂnl disclospres without awaiting 2
foumal discovery request. : .

. A hearing on the complaint will begin on January 9, 2002, at 10 a.m., in Rocm 332, or
snch other date as determined by the ATT. At the hearing, youl will have the right to contest the
allegations of the complaint and to show cause why & ccase and desist order sheuld not be

ciicred against you.

NOTICE OF CONTEMPLATED RELIEF

- Should the Commission conclude from the record developed in auy adjadicative -

_ proceedings in this matter that the acqrisitions of UAT and CSAR viclate Section 7 of the
Clayton Act, &s amended, or Section 5 of the Federal Trade Cammission Act, as amended, as
allcgﬁdmmccomplamt,memlﬂnnmayummm&asusuppomﬂhyﬂmmmrdmd
mmwmﬂwﬁ,nﬂuﬂ;mhﬂmthmtedh*

1. An order to oreate and divest 1w to two visble on-going businesses each eng‘aged in tha
licensing or sale of an advanced version of Nastran it competition with MSC Nastran 1o
up to bwo gequirers acteptable to the Commission, incliding but vot limited to:

a divesting all software, inteltectual proparty, and other assofs for the opciation of*
such businesses, includittg but not limited to the following for MSC Nastran and
all MSC Nastran applications, feabres, enhancements, and library functions for
2ll operating systema end computer platforms: the source cade, object libmmes,

- executable programs, test problerus, test results, regression test saftwam,
development support software, trade secrets, trademarks, patents, know-h
interfaces with complementary software, APIs, mauuals guides, reporls,’ ami other
documertation;

b. Eacilitating the acquirers” secruitment of Respondent™s employees, incleding bt
not Lmited o providing employee lists, personnel files, opportupitics to interview
and pegotiate with the acypirers, efiminaiing any restrictions on or disincentives to
accepting emplnyment with the acquirers, and providing incentives for such
employees to acespt employment with the acquirers;

e, pm'ﬁding Respondent’s customer lists and account inﬂ:nnaﬁnn to the acguirers; '

d. allowing Respondent's customers to terminate or rescind contracts or license
agreements and ta deal with the acquirers, including but not limited to eliminating
any restrictions on or disincentives to terminating or rescinding such contracts ar
license agreements and otherwise refunding or retuming consideration paid in
advance parsuant to siych eanfracts or license agreements;
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0. fucnishing to the acquirers s}uchpﬁscmnel. information, technical assistance,
advice and training as are nacessary, :

A for a defined perod of time, mraintaining apen architechure for MSC Nastran and
all inpat and owdprat file formats so that wsexs of MSC Nastran would not be
fmpeded or penakized if they switched mpdels, files, or complementary software
1o the divested versions of Nastran;

-2 for & defined period of tine, not restricting, prechading, or influcncing a supplier
afmn@lmmlmymﬂnmmmﬁumdmhngmmemqmm or the
_ m:qmrﬂr. products; :

h for 2 defined period of time, supporting fiflty the divested versions of Nastra with
Patran and other MSC complementary software products, without charge fo the
aoquirers and on the same basis as MSC Nastran is supported by Pairan and other
MSC conplementazy software products; and

i such other or additional xelial as is necessary to ensure the creation of up to tove
viable, competitive, and independent entitics offering advanced versions of
Nastran with the kevel of features and capabilitics offered by MSC.

2. An orider to provide prior notice of may mqﬂﬁﬁam of finrns engaged in the licensing or
adle of advanced versions of Nastran or other solvers for advanced Iinear structural

3 Such other or additional relief as is necessary to cormect or remedy the violations alleged

' in the camplaint. .

WHERFEFORE, THE PREMISES CONSHERED, the Federal Trads Commission on this
ninth Jay of October, 2001, issues its complaint against said Respondent.

e D8k

Donald §, Clark
Secictary -
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COMPLAINT COUNSEL’S INITIAL DISCLOSURES

Complaint Coumsel hereby submit our initial discfosures to resp;nndent MSC.Software
Corporation under § 3.31(b) .of the Federal Tiade Commission’s Bules of Practice for
Adjudicative Proceedings. Complaint Counsel will provide a copy of nonprivileged documeits,
-data compilations, and tangible things in our possession, custody, or control that are, or may be,
rélwant to the allepations of the cormnplaint, the proposed relief, or Respondent’s defenses afier
Mﬁﬁﬁﬁ?ﬁ Law Judge D), Michacl Chappell cnters a protective order iy this matter and we
have given the required notice fo the individuals and erganizations that submitted such materials.
Complaint counsel exclude information or material subject i privilege, trial preparation
mﬂ, malertal ithat pertains o t:xpérts, and matenal that is obtainable from some other source

| that is more convenient, less burdensome, .ur less expensive for Respondent than ﬁ&r.{'}ompl,aint

Counsel as provided by Ritle 3.31(b).

L Persons and Drganizaﬁuns Likely to Eave Discoverable To formation
Sei forth below are the names and, il known, the addresses and telephone nurﬁbers, of
persons and organizations likety to have discoverable information relevani to the allegations of

the complaint, to the proposed retict, or to the defenscs of Respondentf subject to the hmitations



set forth in Rule 3.31(b). Complaint coumsél excludes from this list the following categorics of
individuals and organizations because Respondent already possesses lﬁmwled,ge of their
identifying information: (a) present or former officers, direciors, employees, agents,
investigators or eonsultants of Respondent o its predecessors, including Universal Analytics Eic.
(hercinafter "ﬁar’) and Computerized Structural Analysis & Research Corporation (hereinafier
“CSAR™); (b)current and former licensees or end-users of seftware licensed t:rrsold_by
Respondent or its predecesmr_s,-incmdi;ng UAT and CSAR,; {c) current and former supplicrs of
techﬁolag].r licensed & Respondents o its predecessors, including UAI and CSAR; and {d)
cturent and former valued-added resellers and distributers of seftware licensed or sold by
Respondent or its predecessors, including UAT and CSAR. The namtes, addresse.s and telephone
nnmbers of such persons are already in Respondent’s possession or are obtainable from some
other source that is more convement, less burdensome or less expensive for Respondent than for
Complaint Counsel.  As provided in Rule 3.31(b), Complamt Counsel have further excluded
from this disclosure information or materials that are privileged, tha.t pertain to ﬁeaﬁng
preparation as de_ﬁned 1n Rule 3.31{c}3), or that peetain o cxperls, as defined in Rule 3.3 1{c)}4).
. Complaint Counse] will disclose the identity of testifying experts, 1fany, s provided in the
Scheduling Order to be entered in this matter.
Advanced Technology Inzstitute
5300 intemational Beulevard
North Charleston, SC 29418
(843} 760-3793

Dir. Gerald Graves

Alliant Partners



435 Taszso Street
Pale Alko, CA 94301
(630) 325-154]

John Savage

NASA, Office of the General Counsel
300 E Street, S W.

Washington, DC 20546
(202)358-2065

Alan '}, Kennedy, Esquire

Dr. R. Swami Narayanaswami
501 Country Valley Road
Westlake Village, CA 91362-5626

Vincent Tricarico, Esquire
(213) 629-5700 -

Firms in the CAD/CAE Industry

Asvid Thermal Technologies, Inc.
1 Kaal Path '
P.0Q. Box 400

Laconia, NH 03247-0400

(603) 224-1117

ATDINA R&D Inc.

71 Elton Aveoue
Watertown, MA 02472
(617} 926-5199

AEA Technology
- Harwell
Didcot
Oxfordshire OX 11 OQJ
Harwell, England

Aldgor
150 Beta Dnve

Pittsburgh, PA 152382932
(412) 967-2700



Adtair

1757 Maplelawn Drive
Troy, MI 480844603
(248) 614-2400

ANSA :
. 200-4170 8411 Creek Drive
Bumaby, BC

Canada V5C 606

Ansys, Inc.
Southpointe

275 Technology Drive
Canonsburg, PA 15317
(724) 746-3304

Autodesk, Ing.

111 Melnnis Parkssray
San Rafael, CA 94903
(415) 507-5000

AutaFEA. Engingering Software Technology, Inc.
Norwall, CA
(562) 863-0946

Beta CAE Systens

- Fragon 6-8

GR 54624 Thessaloniki
(reece

Beta CAE Systems {ANSA)

30400 Telegraph Road '

Suite 438

Bingham Farms, Michigan 48025

Bluc Ridge Numerics, Tnc,
3315 Berkmar Dr, Suite 2R
Charlottesville, VA 22902
(804) 977-2764

Cadre Analytic
2035 21 Ave, S.E.



Sarqmarnish, WA 98075
(425) 392-4309

CoCreate Software Inc./Hewlett-Packard
3301 Automation Way, Suite 110

Fort Colling, CO 80525

{970} 267-BNK)

Computational Dynamics
204} Shepherds Bush Road
London W6 TNY
England
44-20-7471-6200

Coficurrent Analysis Corporation
7100 Balboa Blvd,, Suits 307
Van Nuys, CA 91406

(818) 996-0053

CSC |
2100 East Grand Ave.
El Segundo, CA 90245
{310} 6150311

Dassault Systemes

9, Quai Marcel Dassault - B.P. 310
Suvesnes Cedex 02150

France '
011-33-1405-5490

DNV Software
Ventasveien 1
1322 Hovik
Norway
47-67-57-99-00)

EADS Matra Datavision

37, Boglevard de Montmorency
75016 Paris

. France

33-1-60-82-24-0¢

ELS/UGS



- 5404 Legacy Dnive

Plano, TX 75024-3199
(972) 604-6000

Engineering Mechanics Research Corporation
1607 East Big Beaver Road

Troy, Michigan 48083

{248} 685-0077

Engineering Snﬂware Rﬂsearch & Development, In-:
10845 Olive Blvd., Suite 170

St. Louis, MO 63141

{314) 983-0649

Engincenng Systems Intemational North America
13399 West Star

Shelby Township

Troy, Michigan 48315-2701

{58G) 323-4610

Georgia Tech — CASE Center

- Schiool of Civil & Environmenial Enyineering

b

Atlanta, Geargia 30332-0355
{404) 894-2260

Hibbitt, Karlsson & Sorensen, Inc.
1080 Muain Sirect

Pawtucket, Rhode Island G2860-4847
(401) 727-4200 '

International Business Machines Corpuratmn
New Orchard Road

Ammonk, New York 10504

(914) 499-1900

Intergraph Corporation

1 Madison Industrial Park
Hunisville, AT. 35894-0001
(256} 736-2000

International TechneGroup Inc.
5303 Dupont Circle
Milford, OH 45150



(513) 5763900 -

. INTES Ingemicurgesselischaft fur technische Software mbll
Schulze-Delitzsch-5tr. 16
D-70565 Stuttpart
Germany
49-711-7-84-99-0

Livermore Software Technology Corporation
7374 Las Positas Road

Livermore, California 94550

(925) 449-2500

LMS Interneational
Researchpark Z1
Interlenvenlaan 68
3001 Leuven
Belgium
32-16-334-200

Finite Element Analysis Ltd
Forge Ilouse

610 High Street

Eangstor: upon Thomas
Surrey KT1 1HN

United Kingdom
44-1-20-8541-1999

Macro Industries, Inc.

1035 Putman Drive

Suite E

Huntsville, Alabama 358160
(256) 721-1120

MECALOG SARL

2 RBue de la Rengissance
921 60 Anborty

France
33-0-1-55-55-01-90

Meclncal Dypamics, Inc.
2300 Traverwood Dir.
Ann Arbor, Michipan 43105



(734) 994-3800

Moldflow Corporation
430 Boston Post Road
Wayland, MA 01778
(508) 358-3848

Network Analysis, Inc.
ASTF Research Park
7855 5. River Parkway
Temype, AZ 85284

(480) 756-0512

 Norzan Engineering Inc.

5182 Katella Avenue

Suite 201

Los Alamitos, Califormia 90720-2855
(562) 799-9911

Open Channel Foundation

1807 W. Sunnyside Ave., Suite 30}
Chicaga, Illinois 60640

(773) 3348177

 Parametric Technoloyy Corporation
140 Kendrick Street

MNeedham, MA (2494

(781) 370-5000

SAMTECII Group

Pare Scientifique du Sart Tilman
Rue des Chassenrs-Ardennais, 8
B-4031 Liege (Angleur)
Belgium -

32-0-4-361-69-63

Schaeffer Automated Simulation, LLC
202% Centwy Park East, Suite 800
Los Angeles, CA 90067

Harry Schaeffer
Tuchard MacNeal



Structural Analysis, Inc.

1405 Waston Lane

Austin, TX 78733

(512) 328-8198

TRASYS S5.A.

Avenue Ariane 7 Arianelaan

B-1200 Brussels

Belgium

320-2-713-TE-11
Il. Reievant Docaments

Complaint counsel are in passesﬁan, custody, or control of documents, data
compilations, and tangible things collected while conducting the investigation in this matter that
are, or may be, relevant to the allegations of the complaint, to the propesed n:lici;ﬁr to defenzes
of Respondent. All docwncents are focated at the Fedoral Trede Commission, Burean of |
-Cnmpeﬁtion, 601 Pem_zsylwinia Avenue, NW., Washinglon, D.C. 20580, Subjecf to the
Tinmztations set forth in Rule 3.31({b), a copy of nonprivileged documents, data compilations, and
tangible things will be provided to you after Administrative Law Judge D. Michael Chappell
enters a protective order in this matter and we have provided the required notice to the

individuals and organizations that submitted such materials. Complaint Counsel will not provide



| a copy of any documents or information produced by Respondent or already within Respondent’s

possession, custody, or contral.

- Respectinlly submitted,

CaOELL

Karen A. Mills

Commsel Supporting the Complaint
Bureait of Competition

Federal Trade Commission
Washinpton, D.C, 20580

{202) 326-2052

Facsimile (202) 326-349¢

_Dat:d:. November 6, 2001

10



CERTIFICATE OF SERVICE

This is to certify that on Nuvmbar 6, 2001, I caused a copy of the attached Comiplaint
. Counsel's Initial Disclosures to he served upon the following persons h]r facsimilé transmission

~and by 11.5. first class mail, pustags pre-pard:

- Marimichagl O. Skubel, Bsquire
KIRKLAND & ELLIS '
655 Fifteenth Strect, N.W.

. ‘Washington, D.C. 20005
{202) 879-5034
Fax {202) §79-5200

Counsel for MSC.Software Corporation

e Al

Karen A. Miils
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Docket No, 9299

a mmuraﬂurL

e i P

RESPONDENT MSC.SOFTWARE CORPORATION’S
| FIRST SET OF INTERROGATORIES

Pursuant to Rule 3.35 of the Commission’s Rules of Practice; 16 C.F.R. § 3.35, Kespondent
MSC. Software Corporation ("MSC"), hercby propounds the following tnterrogatories, (o be
answered by no later than 5:00 p.m. on December 11, 2001,

DEFINITIONS AND INSTRUCTIONS

.Thv: following definitions and instructions shall apply to these interrogateﬁﬂs, uniless the
context of the interrogatory or response indicates otherwise. [f; in responding to these
interrogatories, these terms are given a meaning other than that indicated below, the response should
specify the meaning that is being given o lﬁl tem, -

1. The term "person® means any natural person, corporation, association, firm, company,
. parinership, joint venture, trust, estate, ar other legal or government entity, whether or not it
possesses a separatc.juris!ic existence. |

2. The terms "you," “yours," *FIC," or “"Commisston” mean the Federal Trade
Commission, its Commissioners, employees, attorneys, accountants, econornists, staff, consurltants,
experts, agents, and representatives, and includes any third party representative ot agent, wherever

located, who is acting or purporting to act on behalf of the FTC.



© 3 Theterms "MSC Software” or "MSC* refer 1o MSC.Saftware Corporation. including
its directors, officers, cr;npluyﬂes, and agents.
4. The terms "Universal Analytics” or "UAI" refer to Universal Analytics, Inc.,
including its directors, officers, eﬁployces, and ageats. |
5. The term “CSAR" refers to Computerized Structural Analysis and Research
_ Carporaﬁan, inr:.Iudiﬁg its directors, officers, ernployees, and agents.
6. | The termn "funclionality” has the same meaning given to it in paragraph 17 of the
Complaint.
7. The tE.:l'l‘ﬂ "features and capabilities" has the same meaning given to it in paragraph
| 1% of the Complaint.
g. The term "very similar” has the same meaning given to it in paragraph 18 of the

~ Complaint.

4. The term "advanced versions of Nastran" has the same meaning given 10 it in

paragraph 21 of the Complaint.

10.  Theterm "FEA solvers far advanced linear structural anzlysis" hasthe same meaning
given to .it in paragraph 22 of the Complaint.

11.  The tenm "acquisitions" means MSC's acquisitions l;)f either UAI or CSAR or both.

B 12. Thr: term *third party” means any person other than MSC, MSC's subsidiaries and

affiliates; UAIL UAI’s subsidiaries and affiliates; CSAR, CSAR’s subsidiaries and affiliates; or the
FTC.

13.  The term "documents" means anything that may be considered te be a documncnt or
r tangih!e thing within the meaning of Cn:ﬁmissiun Rule of practice 3.34{(h}, 16 C.F.R

2



“§ 3.34(b), including writmgs, t:u:;lmunica:tiﬂns, drawings, graphs, charts, phol:ographi phono-
records, discs, computet recordings, electronic mail, and any other data compilations from which
information can be obtained.

, IiL. The term "relating to™ means referring to, cq:ﬁmcnting 1upoAl ﬁr discussing the subject
_ﬁmth:r of the interrogatory in an:,.r respect, either in suppart ef or in contradiction of the contention,
statcment oF ;;Hegatinn identified in the inlermgatorjr.

15. The terms "all evidence relating to" and "all evidence relating thereto™ mean the |
identity of each person with knowledge thereof; all documents relating thereto; and all data,
infm_‘matinn, and. ana]yms relating thereto.

- 16, Thetenm “identify" when used in connection with a person requires you to state such
- person’s name; present or last kpown address; telephone number; email address; and, if a natucal
. pérsn.n, the name and address of his or her present or last known employer.

17.  The term "identify" when used in r.:unnectiﬂ.n with a document requires yﬂu to list
Every réspunsivc document by production or exhibil pumber, if applicable, or other information
sufficient for Respondent to locate and obtain the document.

18.  The term "identify" when uscd with respect te data, infermation, or anﬁl}fsis means
to state with particularity the fact(s} which are informative and the person(s) and/or documents
possessing the information together with the identifying information for the person(s) and/or
document{s), vnless identified elsewhere.

19.  The term "“idemify" when used with respect to a communication means te stale: {3)
the date on which such communication occurred; (b) the form of communication (c.g., person-to-
b::rsan nieeling, tefephane conference, letter, memorandum, electrenic mail, voice message, etc.);

3



(c) the participanis ¢ the communication, including all recipients of wittien communications and
all individuals present, whether participating or not; {d) a description of ¢ach topic discussed and the
nature of what was communicated in form and substance. If there are no oral mnunu:ﬁcatiuﬁs. the
respanse should in-.‘;tlul:le a statement to that effect and which is subject to the requirements that
responses 1o these interrogatories shall be under eath as specified by Comemission Rule of Practice
3.35(aX2), 16 C.F.fl. § 3.35(a)(2).

20.  Unless the context of the interropatory indicates otherwise, the use ofthe singu!arand
plural forms of a word shounld be read to mean either the s_ingular form of the word (;-r the plural form
of the word.

21.  The term "exculpatory™ means anﬂhiué that, under the [egal principles enunciated
in Bradyv. Marpland, 373 U.S. 83, R7(1963) and its progeny, see, e g, Inre Warner Lambert Co.,
. 83 F.T.C. 8i9, 820 (1973)regarding production of exculpatory material in FTC pmcncdings};
constitutes evidence or would likely lead to the discovery of evidence that would be favorable or
helpful to MSC’s apposition to the C_urrunission‘s allegations in this case.

22, If you refuse to answer aﬁy interrogatory on the ground of privilege or an}*".u:her :
immunity or cxemption, provide a stetement of the claim of privilege, immunity, exemption, or the
bases for any claimed privilege, immuniy, or exemption, identify 2l facts relied upon in support of
that claim{s), and explain whether the privileped matenal can be redacted (and if not, why not).

23.  These interropatories are mntinﬁng in character and you must supplement your
answers pursuant to Comnission Rule of Practice 3.31(g), 16 C.F.R. § 3.31(c), which provides that
| “[a] party is under a duty to seasonably amend a prior responsa to'an interrogatory . . . if the party
learns that the response is in some matf:r.iaf respect incomplete or incormrect."
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INTERROGATORIES

Interrggatory No. 1: _

Identify each person wit_l-;.whom you have commaunicated regarding MSC’s agquisiﬂuns,
. For each such person, describe what was said about the acquisi_tians, state the date and duration of
aIll such communications, state whether that person has given you an afftdavit or other written
statement (whether inﬁnal or draft form}, and identify afl documents and things previded to the FIC
by that pecson and el documents and things provided by the FTC to that porson. -
Interrogatory No. 2

With rega:a.:l to your allegation in paragraph 21 that “[e]ne relevant product market 1t1 which
- to a.ésess_ﬂm likely effects of fthe] acquisitions of UAT and CSAR isthe licensinp or sale t..‘!f advanced
v;:rsiuns of Mastran,” identify each software product that you contend constitutes an "advanced
version] | of Nastran." For each such product, identify the computer platform: and operating system
on which it runs, the firm or company which selis or licenses it, describe in'detail (based on the-
criteria listed in Paragraph 13 of the Complaint) how that preduct is differentiated from versionsof
Nastran which you 4o not consider to be advanced versions of Nasuﬁn, including the analj-rses
- performed using that product, the price level of that praduct, the ease of use of that product
Gu;_xlpﬂred to versions of Nastran which you do not consider to be advanced versions of Nastran, the
speed of that product, the size and complexity of prablems that can be analyzed using that product,
the ability of that product to perform system-type analyses, the availability of complementary -
software, the type of input and output file format utilized by that product, and identify all evidence

(including, but not limited to, exculpatory evidence) relating to the aflepation that "[o]ne relevant



‘product marke! in which 10 assess the likely effects of [the] acquisitions of UAI and CSAR isthe
licensing or sale of advanced versions of Nestran." |
Interrogatory No. 3:

With regard to your allegations in paragraph 22 that "[a]nother relevant product mmket in
which to assess the likely effects of [the] acquisidons of UAT and CSAR is the broader market
consisting of the licensing or sale of FEA solvers for advanced linear structural analysis,” identify
each software product {whether or nui such soflware is commcrcially available) that you contend
constitetes an "FEA solver for advanced liJ_‘lear structural analysis." For each such product, iﬁentify
the computer platform and operating system on which each isused, the firm or company which sells
. or licenses it, and identify all evidence refating to ym& allegation in paragraph 22 that "[a]nother
rchvaﬁt product market in whicl: to assess the likely effects of [the] acquisitions of UAT and CSAR
i5 the broader market consisting of the liceasing or sale of FEA soivers for advanced lincar structural
atialysis.”

Interrogatory No. 4:

For each software product identified in response to Interrogatory No. 3, deseribe in detail,
based on the criteria {isted in Paragraph 13 of the Complaint, how that produci is diflerentiated fmm
other FEA solvers, including, but not limited to, the apalyses petrformed using that product, the price
level of that product, the cazc of usc of that product compared to other FEA solver software products,
the speed of that product, the size and complexity of problems that can be anzlyzed using that
product, the ability of that product to perform systera-type analyses, the availability of
complementary software, the type of input and output file fort.nat utilized by that product, the type
of compumter platform(s) and operating system{g) on which the produci operates, and identify all
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evidence relating to how each such pfuduct is diffcrentiated based upon the eriteria cnumerated in
paragraph 13 of the Complaint.

Interrogatery No. 5:
For each advanced version of Nastran sold or licensed by MSC at the iime nf the

acquisitions, fdﬂﬂtif}r the features and capabilities and the input and outpul file formats of the
advanced version of Nastran sold ot licensed by UAI or CS AR which you contend were very similar
to the features and capabilities and the input and output fife formats of the advanced version of

Nastran seld or licensed by MSC and identify all evidence relating thereto.

Interrogatory No. 6:
Identify each person who used versions of Nasiran offered by MSC, CSAR, and UA! prior

{0 the acquisitions whe }’Dﬁ contend did “readily switch between these versions without substantial
iO’SS of functionality because each version offered similar features and capabilities,” as alleged in
paragraph 17 of the Comptaint, and for each such person, state the reasons why the person switched,
.the accasion fm‘ the person’s switching, and identify alill evidence relating thersto.
Illtf:rl'{lgg. fory No, 7:
Identify each persoh using an advanced version a_f' Nastran who was "discouraged from
switching” to other svl::nIvcrs duc to *[d]iffcrences in functionality™ in response 1o a significant and
' nontransitory increase in ﬁm, as alleped in paragraph 17 of the Complaint, identify each eccasion
on which such person was discouraped, the "differences in functienality," "computer code; features
and capabilities, and file formats" which discouraged such switching, and identify all evidence

(including, but aot limited to, exctﬂpa;:lury evidence) relating thereto,



Interyomatory No. 8:
Identify each "industry practice” or "requirememt of a multi-party development project”
_ﬁrhich yDU mm "sometimes dictate]s] ﬂle use of advanced versions of Nasiran," as alleged in
patagraph 19 of the Complaint, and ali evidence (including, butnot Himited to, cxr:ul patory evidence)
relating thereto.
lgg- mogatory No. 9:
Idertify each person who you contend has switched or has considesed switching among
MSC’s, UAI's, and CSAR’s advanced versions of Nasiran in response (o relative changes in price
orother competitive variables including product features, capabilities, and enhancements, as alleged
in paragi‘aph 20 of the Complaint, and id;ntify all evidence (inciuding, but not limited to,
-exculpatory evidence) relating thereto.

Interrogatory Ne, 10:

For each retevant product market, .ide:ntif}' the bases for your contention that thers is a
Separate geopraphic market consisting of the United States and all evidence (including, but not
limited to, exculpatory evidence) relating therelo.

Inferrogatary No. 1]:

For each relevant product and geographic market, identify each firm competing as a seller

or licensor in that market, its respective market share prior to the :iacquisiti;:ms, and all evidence

relating thereie,



nterrogatery No. 12+

For each document praduced as part of your mandatory inittal disclosures under Rule 3.31,
16 C._F.R. & 3.31, and which are produced in response to Rfspﬂndcntfs Requests for the Production
_ of Documents and Things, ideatify the source and location from which each document was collected

and all evidence relating thereto.
| nt ato Nn; 13:

Idenﬁﬁf each person who has made any exculpatory siatement or provided e;culpatt:-r}'
information about the dumpeﬁﬁve effects of the acquisitions, the substantive conient of each
statement or information, and el evidence relating thereto.

te a | Na.
| For each relevant product market int which you contend that the acquisitions has had or will
have the effecl of subsiantaliy lesseaing competition and teading to create a monopoly as E.ﬂ[l:gﬂd.
in paragraph 23(z) of the Complaint, statc whether your contention is hﬁsad on a theory of
';cunrdinated interaction" and, if so, identify =il evidence relating therefo. For purpeses ef responding
1o this Interrogatory, the term “coordipated interaction” is given the same meaning as it is given in
section 2.1 of the Department of Justice/FTC Horizontal Merger Guidelines.

Interrogatory No. 15:

Identify each instance in which any person paid a higher price for any relevant product seld
or hicensed by MSC or each fustance in which there has been any other anticompetitive action or
effect as a consequence of the acquisitions and identify all evidence (including, but not limited to,

exculpatory evidence) relating thereto.



Inte to o. 16

Identifiy each pmdlil:t develppment or eshancement for any relevant preduct sold or licensed
by MSC that MSC withheld or delayed as amnsaqucnc.c of the acquisttions and ideﬁtiﬁ,r all evidenice
(inctuding, but not litnited to, exculpatory evidence) relating thereto.

nie tory No, 17; |
. Identify each supplier of software thatwas interested in acquiring {FAT or CSAR and ldcnufy
all evidence relating thereto.

Interrogaiory Ne. 18:
To the extent that you allege in paragraph 25 ef the Complaint that "MSC was ﬂif: dominant

competitor with an estimated market share of 90 percent, state whether you calenlated the estimated
market share slleged in paragraph 25 of the Complaint based upon units sold or revenues and, if
calculated by one method rather than the other, state the reasons why and identify all evidence
related thereto.

Dated; November 21, 2001

Marimichael O. Skubel (Bar No. 294%934)
Michael 8. Becker (Bar No. 447432}
Biadford E. Biegon (Bar No. 453766)
Larisza Pavje-Carres (Bar No. 467907)
KIRKLAND & ELLIS

655 15% Street, N.W.

Washington, D.C. 20005

(202) §79-5000 (tel.)

(202) 879-5200 (fax)

Counsel far Respondents,
MSC.Software Corporation
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CERTIFICATE OF SERVICE
This is to centify that on November 21, 2001, I caused a copy of the attached Respondent

MSC.Sefiware Carporation's First Ser of Interrogatories to be served upoen the following persons
- by hand delivery: '

Richard B, Dagen, Esquire
P, Abbott McCartncy, Esquire
. Federal Traide Commission
600 Permsylvania Avenue, N.W,
Washington, DC 20580
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KIRKLAND & ELLIS

PARTHERSHIFS MCLUDNG ARAOFETTHMNAL CORPORATIONS

E£55 Fifteanth Stract, MW
Washingign, &.C, 200055793
Tefit W. Smith
To Call Writer Directy: : (202) §79-5600
202 BFaE217

© Facsamile:
 20Z) 8795200

December 28, iﬂ_ﬂi

VIA: Fax and Hand Delivery

P. Abboit McCartney, Esq.
Karen Mills, Esq. '
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20005

Re: MSC.Software Corporation, Docket No. 92_99 .

Dear Abbott and Karen:

Complaint Counsel’s Objections and Responses to MSC Software’s First Sct of
Intertogatories are. plainly deficient and fai? to comply with Complaint Counsel’s obligation 1o
provide MSC the essential discovery nacessary to allow MSC a fair hearing consistent with its due
process nghts, ' '

Complaint Counsei “objects™ that “it is not Complaint Counscl’s job to act as attorneys or
paralcgals for Respondent™ and asserts obviously inapplicable “informants,™ “investigatory™ and
other “government” privileges to avoid disclosure of exculpatory evidence. Whalever Complaint
Counsel thinks its job may or may not be,” one thing is clear: Complaint Counsel cannol continue *
1o “hide the ball” by refusing to respond to narrowly-tailored discovery drawn directly from
Complaint Counsel’s public accusations. :

Of Further concern for the Faimess of these proceedings, Complaint Counsel’s latest filings
confirm that Complaint Counsel has not heen forthcoming in disclosing the sources of its claims.
Despite a regulatory requirement to disclose the “name, and, if known, the address and iefephone
number of cach individual kikely to have discoverabls information relevant (o the allegations of the
Commission’s complaint™ in its Initial Disclosures, 35 C.F.R. § 3.31(b), due on November 6, 2001,
Complaint Counsel waited until its Preliminary Wimess List on December 17, 2001, six weeks later,

! *[The Gavemment] 3s the representative mof of an ordinaty party. . _, but of 2 sovereigaty . . . whose interest . .,
15 not that it shall win cases, but that justice shall be done.” Berger v. United Siates, 295 ULS. 78, 88 (1933).

Chicago : London Loz Angeles New fork
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to identify the forty individuals whom it intends to call at mial, only one of whom was listed in
Complaint Counsel’s Initial Disclosures.

This is not right and raises serious questions about the trial schedule.
MSC's concerns with each of Complaint Counse!’s General and Specific (bjections and
Responses is detailed below. ' '

renperal [Zﬂ{'.eq'iﬂus

General Objection No. i: Complaint Counsel”s objection to providing factual information
“before discovery has been complefed and the case fully developed” is not well founded. MSCis-
entitled to kmow the facts as Complaint Counsel presently understands them, especially in light of
the forty-paragraph Complaint that has hﬁﬂn ﬁlt:d in this case afier eighteen months of investigative

efforts.

Since MSC's inteyogatories are plainly drawn from the numbered aliegations in the
Complaint, MSC is entitled to know the facts that support the detailed allegations that Cornplaint
Counsef has made. Complaint Counsel’s action threatens to deprive MSC of its due process rights.
MSC must know these facts now so that &t may properly conduct its own discovery and prepare its
Case, -

This objechion is also incensistent with General Objection No. 20, in which Complaint
Counsel 1eserves the right to supplement it responses. Complaint Counsel’s reservation is a
requirement under the Rules; if Complaint Counsel ]ﬁams new facts during discovery it must
supplement its responses.

General Qbjections Nos. 2 and 3. Complaint Counsel’s objection that the burden of
identifying the evidence supporting the zllegations in the Complaint is the same for Cornplaint
Counsel as it is for MSC is simply rot true. The FTC conducted an eighteen month investigation
in which it supposedly talked to numerous MSC competitors and customers and gathered a wide
array of information from them. Clearly Complaint Counsel weighed and sifted the evidence before
recoramending lifigation to the Comumission and before dratling its Complaint. Thus, the burden of
- identifying this evidence for Complaint Counsel is virtwally nonexistent (ezpecially compared to
MSC’s burden of sifting through more than forty boxes of decuments gathf:r-:d and produced in this
matter so far).
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MSC is plainly entitlcd under the Rules to propound contention interrogatories and
Complaint Counsel is also plainty required to respond fully to them. Complaint Counsel’s
undifferentiated designatton of documents previously-produced by MSC and third parties as its
responses to MSC’s namowly-focused interrogatorics is imappropriate. See 16 C.F.R. § 1.35
(reéquiring that, when documnents are referred to answer an interrogatory, “[t]he specification shall
include sufficient detail to permit the interregating party to ideatify readily the individual documents
fromn which the answer may be ascertained™). MSC cannot reconstruct either the information
gathered from third parties or glean which facts Complaint Counsel relied upon in framing ifs
allegations by simply reviewing the documenis. MNeither the documents previously produced by
MSC nor those produced by third parties will identify Complaint Counsel’s interpretation of these
documents and the bases for Cotmplaint Counsel’s contentions in the Complaint, which MSC has
denied.

General Objecrion No. 4: Complaint Counsel's objection that “it is not Complaint Counsel’s
job to act as attorneys or paralegals for Raspbndent and select all of the materials supporting a
particular proposition” is spurious. This objection relies upott Complaint Counsel’s production of
its documents responsive to the mandatory inittal disclosurc requirements and those previousty
produced by MSC. Inshort, rather than answer the interrogatories, the objection direets Respondent
to sift through the boxes of documents produced in the case, The most flagrant example is
Complainl Counsel’s response to Interrogatory Ne. 18, which asks for the methodology used to
calculate MSC's marketshare as alleged in the Complaint, Complaint Counsel’s response says that
MSC can learn the answer to this question by consulting its owa documents, employees, licensees,
and customers. $

Commissien Rule of Practice 3.35 does nat permit Complaint Counsel simply to refer 1o
documents on a wholesale basis as an alternative to responding to interrogatories. First, Rule 3.35
applies to the responding party’s ewn docurnents, met third party docurnents. See 15 C.FR. §3.35
(permitting a responding party to answer interrogatoties by referring to documents when “the answer
lo an interrogatory may be denved or ascertained from the records of the party upen whom the
interrogatory has been served™). Second, even if third party documents held by the FTC were
subject to the Rule, then Complaint Counsel mmust still specify which documents contain the
response lo e intermogatory.

General Objection Ne. 5: We are unaware of any third party who has formally objected to
the Protective Order. Thus we assume that no information has been withheld on this ground. Please
confirm if our understanding is incorreci.
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General Objection No, 6; Cornplaint Coungel"s objection io providing exculpatory evidence
is not well founded. An administrative agency must disclose exculpatory evidence in a civil
proceeding under the principles enunciated in Brady v. Maryland, 373 U.S._ 83, 87 (1963) and its
progeny. See, e.g., In re Warner Lambert Co., 83 F.T.C. 819, 820 (I1973)(mandating disclosure of
exculpatory evidence). To the extent that Complaint Counsel contends that it s under no such
obligation, please identify any anthorily which supports Cemplaint Counsel’s position.

Creneral Objecrion Nos. 7-13: Complamt Counsel’s chjection to producing information
regarding the identity of persons with whom it has communicated based upon the work product
doctrine and informants, deliberative process, and investigatory privileges is not well founded. To
the extent that Complaint Counsel is withholding information responsive to MSC’s interrogatories
based on these privileges, identify the nature of the maienal withheld and the autherity which
‘supports Complaint Counsel’s asserlion of such immanity or privilege as 1o that information, We
are aware of no procedure or rule that excuses Cemplaint Counsel from preducing a privilege log.
Please ideptify any authority which Complaint Counse! contends supports the position that
Cotnplaint {Cotinsel is not obligated to produce a privilege log.

General Objection No. 17: 'We do not understand Complaint Counsel’s objection as to the
absence of a time period. Please identify the basis for this cbjection and we will endeavor to resolve
it. '

MSC’s responses t¢ Complaint Counsel’s General Objections apply to-each response to
MSC’s interrogatonies ta the extenr that Complaint Counsel has incorporated tis General Objections
into each response by reference.

Specific Responses and Objections

Response No. I This response is defictent. Interrogatory No. 1 calls for the identify of
“each person with whom you have communicaied regarding MSC’s acquisitions. For cach such
person, describe what wag said about the aoqui,shi{ms state the date and duration of all such
communications, state whether that person has given Ccmplamt Counsel anaffidavit or other wreitten
statement {whether in final or draft form).”

Complaint Counse! improperly respouded that such information could be gleaned from the
face of the dacuments Complaint Counsel produced as part of its Fnitial Disclosurss. This response
is a non-sequitur. To the extent that the interrogatory calls for Complaint Counsel to describe what
was said during communications between the FTC and the customer, that plainly cannot be gathered
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from documents created by the customer unless those documents directly address those
comrninications. Thus, the answer to MSC’s interrogatory cannot be glegned from the dacements.
This sesponse is also plainly inadequate insofar as it fails to identify particular documents and does
not identify individuals with whom the FTC cummumcatcd but from whom ne documents were

pathered.

. Complaint Counsel also states that it will “snpply any verbatim statements by persons
appearing on Complaint Counsel’s witness list™ Please state Compiaint Counsel’s justification for
withholding such documents and not identifying any such individuals in its Initial Disclosures and
state when such statements will be provided. Further, please state whether such “wverbatim
statements” extst for individuals not appearing ¢n Complaint Counsel’s witness list, why these
mdividuals were not disclosed in its Initial Disclosures, and when such staternents will be provided.
In addition, our prefiminary search of the documents produced so far reveals no affidavits or
deposition franscripts. Please confirm that Complaint Counsel does met have any deposition
transeripts or affidavits, or provide them to us immediately.

Response No. 2; This response is deficient. Interrogatory No. 2 calls for specific, detailed
information including the identity of “each software product that you contend constitutes an
‘advanced version[ ] of Nastran.”” The interrogatory furiher calls for the identity of the conyputer
platform and operating system on which such sofiware uns, the firm or company which sells or
licenses it, a detailed description (based on the criteria listed in Paragraph 13 of the Complamt) of
how that product js differentiated fiom versions of Nastran which Complaint Counsel does not
consider to be advanced versions of Nastran, including the analyses performed using that product,
the price level of that product, the ease of use of that praduct compared to versions of Nastran which
Complaint Counsel does »ot consider to be advanced versions of Nastran, the speed of that product,
the size and complexity of problems that can be analyzed using that product, the ability of that
product 1o perform system-type analyses, the availability of complementary software, and the type
of input and output file format utilized by that preduct.

This interrogatory is drawn directiy from the allegations of the Complamt. That Comnplaiat
Counsel cannot provide any greater detail than the mere parroting of the complaint’s assertion that
“a variety of versions of Nastran are differentiated by, among other charactenistics, their particular
features, functionality, speed, model size, and price level” is shecking (if correct) and insidious if

nat,

Complaint Counsel does state that “‘[v]ersions of Nastran offering higher levels of
functionality and wider ranges of features af higher price levels ¢can be described as advanced
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versions of Nastran.” Bat the respanse does not identify a benchmark against which these “higher” '
levels of functionality, price, and features can be measured, nor does the responsc identify which
products Complaint Counsel contends fali within such a definition. '

. Complaint Counsel further stated that “[hJaving acquired UAT and CSAR, MSC already
knows the level of functionality and range of features and price levels that distinguish these solvers.™
What MSC does not know, is Complaint Connsel’s contentions regarding such matters. Complaint
Counsel’s response puts MSC to the hizarre task of Etigating against itself. These answers are noz
responsive and raise serious due process concems,

Response No. 3: This response is deficient #s it relies upon a comparison with “advanced
versions of Nastran™ which Complaint Counscl has failed to identify in rcsponse to other
Interrogatories. The response is also deficient because it fails to identify the advanced product, the
computer platform, and operating system on which each FEA solver for advanced linear structural
analysis iz used and the fim or company which sefls or licenses it.

Meoreover, Complaint Counsel’s response 1s vague as to why it believes that there is a broader
market consisting of FEA solvers for advanced linear structura! analysis. For example, the response
" simply says the fanctions and features that are et the same. Complaint Counsel, however, doesnot -
arhiculate which features and how they differ. Cowplaint Counsel’s response provides e facts, let
alone the evidence that was required. In fact, Complaint Counsel's response suggests that it does
not belicve that a separate FEA solver market exists. 1£ that is the case, please confitm this; ifnot
piease state s0. '

Response No. 4: This response is deficient. Complaint Counsel has done nothing mére than
incorporate by reference ifs response to Interrogatory No. 3. As a consequence, Complaint Counsct
has failed to state how eachi product it identified in response to Interrogatory No, 3 isdifferentiated
from other FEA solvers, including, but not limited to, the analyses performed using that product, the
price level of that product, the case of use of that product compared to other FEA solver software
products, the speed of that product, the size and complexity of prohlems that ¢an be analyzed using
that product, the ability of that product to perform system-type analyses, the availability of
complementary software, the type of input and output file format utilized by that producy, and the
type of computer platform({s) and operating system{s} on which the product operates. Instead,

Cornplaint Counsct incorparated by refereace its statement in response to Interrogatory Ne. 3 that
“ANSYS and Dassanlt offer FEA solvers for advanced linear structural analysis.” This is nof the
mformation called for by the interrogatory.
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Response 1o Interrogatory No. 5: This response Is deficient. Interrogatory No . 5 calls for

Cornplaint Connsel’s contenttons regarding the identity of the features and capabilities and the input
and output file formats of the advanced version of Nastran sold or liccnsed by AT or CSAR which

Complaint Counsel contends were very similar to the feares and capabilities and the input and
output file formats of the advanced version of Nastran sold or licensed by MSC. Directing MSC 1o
Yook at its own and third party documents to determine which advanced versions of Nastran offered
by CSAR, UAL and MSC possessed these features does not address the substance of Complaint
Counsel’s contentions or how the feahrres and capabilities offered by the three products were similar.

Response No. 6: This response is deficient. In addition to asking Complainl Counsel to
identify ihose users of versions of Nastran offered by MSC, CSAR, and UAT prior 1o the acquisitions
viho Complaint Counsel contends readily switched between these versions without substantial loss
of functionality, the intermogatory asked Complaint Counsel to identify the reasons why. The
response is completely silent as to this key point. '

Morcover, Lhe response given is so lacking in specifics as to be non-responsive. Although
the response lists several large corporations, it Faits to hist either the specilic business unit or division
which Complaint Counsel contends is responsive to the request and fails to identify the specific
individual. [nierrogatory No. 6 asks Complaint Counsel to identify those individuals whom it
contends “readily switchfed]” between versions of Nastran. Because the interrogatoiy asked for the
identity of each such person, Instruction No. 16 required Complaint Counsel to “state such person’s
natne; present or last known address; telephone number; email address; and, if a natural person, the
" name and address of his ar her:present or }ast know- employer.” Complaint Counsel has not only
failed to do this, Complaint Counsel’s references to “‘various units of NASA, varions Lockheed
companies, and several units within the Department of Defense,™ is so vagiie as to be non-Tesponsive
and sugyests again that Complaint Counsel is hiding the ball.

. Response No. 7. The response is deficient. The interrogalory calls for the identity of each

- person using an advanced version of Nastran who was “discouraged from switching” to other solvers
due ta “{dliffcrences in functionality” in response to a significant and nontransitory increase in price
and to identify the “differences in fanctionality,” “computer code, features and capabilities, and file
formats™ which discowraged such switching. Complaint Counsel's response was that “{clustomers
needing Nastran are discouraged from using other selvers because they cammot find the same
functionality, features, and file formats in other products.” This merely repeats the bare allegation
of the Complaint and the language of the inlerogatory itself. Moreover, what dues it mean that
“customers of advanced versions of Nastran fo sorme extent are discouraged from switching™ Did
some custemers switch readily? Or does it mean that customers did not switch readily, but switched
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anyway? This arbiguity highlights the deficienctes of Complaint Counsel’s responses. The purpose
of discovery is to clarify the issucs that need to b litigated, not te cbfuscatc them.

Thie yesponse fails to identify any individval who was “discouraged from switchung,” as
required by the intemagatory. Because the interrogatory asked for the identity of 2ach such persor,
Instruction No. 16 required Complaint Counsel {o “state such person’s name; present or last known
~ address; telephone number; email address; and, if a natural person, the name and address of his or
. her present or last known employer.” Complaint Counsel failed to do this. If Complaint Counsel
knows of no such individual, admit i. '

Response No. 8: This response is deficient. The intarrogatory asked Complaint Counsel 1o
identify each “industry practice” or “requirctnent of a multi-party development projeet™ which
Coniplaint Counsel cantends “sometimes dictate[s] the use of advanced versions of Nastran,” as
#lleged In paragraph 19 of the Complaint. Complaint Counsel’s response says only that “such
industry practices or requirements of 2 [sic] multi-party development projects fnefude varicus NASA
projects, such as the International Space Stafion, and mihitary aircraft projects, such as the Joint
Strike Fighter.” The response docs nef identify the particular NASA prajeets o the particular
project requirement and sugpests that Cornplaint Counsel is aware of other se-called “practices™ but
chooses not to disclose, Please provide the information called for by the interrogatory. IF Complaint
Counsel 1s aware of mo such practice ar requirement, admit it

Response No. 9: This response 15 deficient. In additien to 1dentifying particular private
customers whose identity is respansive Lo the interrogatory, the response also identifies “several
units within the Department of Defense.” If Complaint Counsel is aware of any other such *units,”
their identily is called for by the interrogatary. The response is also deficient because it fails 1o
idenlify any persons. Because the interrogatory asked for the identity of cach such person,
Instruction No. 16 required Complaint Counsel 10 “state such persen’s name; present or last known
address; telephone pumber; email address; and, if 2 natucal person, the name and address ofhis or
- her present or last known employer.” Complaint Counscl! fziled to do this. Firally, the response
mentions “various other instances” where customers did not switch because MSC lowered i1s prices.
Complaint Counsel’s failure to identify such indéividuals is another example of its apparent “hide-
the-ball” strategy.

Response No. 10: This response is deficient. The interrogatory asks Complaint Counsel 1o
identify the bases for ifs contention that there is a separate geographic market consisting of the
United States, Instreetion No. 18 requires Complainl Counsel to “state with parucularity the faci(s)
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which are informative and the person(s) and/or documents possessing the information tegether with
the identifying information for the person(s) and/or document(s), unless identiffed elsewhere ™

Complaint Counsel’s response says only that “[tjhere may also be a U.S. market for
particular end uses where regulatory or other demand preferences would be 1.8, specific.” Please
state whether Complaint Counsel has a reason to believe that such regulatory or demand preferences
exists; il so, Complaint Counsel’s bases for making such a staternent; and the fact(s) which are
informative and the person{s) and/or documents possessing the information together with the
idemifying informalion for the person(s) and/or document(s) as required by Instruction No, 18.

Response No. 11: This response is deficient, The interrogatory asks Complaint Counse! {o
identify each firma competing as a seller or licensar in each of the relevant geographic markets
alleged in the Complaint. The response implies, but does not state, that MSC and Dassualt are the
only firms which compete in the U.S. and world markets. Please confinn whether that is Complaint
Counsel’s contention and, if so, state the fact(s) which are informative and the person(s) andfor
documents posscssing the information tegether with the identifying information for the person(s)
andfor decument(s), as required by Instruction No. 18. Morecver, Complaint Counsel was required
to provide marketshare information and 1t did pot. Complaint Counsel’s statement that M3SC's
miarketshare is substantially greater than ANSYS' and Dassualt’s is a non-answer.

In addition, Complant Counsed stated that a foreign supplicr may face difficulty supplymg
LS. customers becanse of language, efc. Who are the foreign suppliers who faced such problemns?
Which customers found these foreign suppliers not to be effective? Or is the statement that foreign
suppliers “may face™ difficulty purely conjeciure on Complaint Counsel’s part? Any information
(if i exists) known by Complaint Counsel, but not disclosed, is important to preparing MSC's
defense.. '

Response No. 12: Thisresponse is deficient. A mere examination of the document will not
necessarily determine #ts source, particularly if mere than one copy of the document has been
produced. For example, a document produced from one person’s files may be addressed ¢o his or
her predecessor and, thus, would not identify whe is the persan cutrently responsible for the area
covered by the letter. If Complaint Counsel does not have such information, it must admit it. If it
does {and it typtcally does), it muse be provided.

Response No. 13: This response ts deficieni. As nofed earlier, Cornplaint Counsel has an
obligation o produce exculpatory information. Moreover, the identification of MSC’s own
documents, current and former employees, Ecensees, and customers and third party documents will
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notieveal the :dtnt:lryaf any individual to whom the FTC spoke but from whotn no documenis were
nhmmad

. Respmse No. I4: This response is deficient. To the extent that it is Complaint Counsel's

contention that the acquisitions increased the possibifity of coordinated interaction withia the
“boarder [sic] market or markets for FEA solvers for advanced linearstructnral anzlysis,” Complaint
Counsel provides no evidence relating to this contention, as raqmr\f:d by the inferrogatory. Please
identify the fact{s) which are informative and the documents possessing the information that suppart
Comptaint Counsel’s allegation that coordinated interaction may be possible.

Kesponse No. 15: This response is deficient. The interrogatory asks Complaint Counsel to
identify each instance in which any person paid a higher price for any relevant product sold or
licensed by MSC or each instance in which there has been any other anticompetitive action or effect
as & consequence of the acquisitions. Instead of responding directly to the question, Complaint
Counsel has engaged in a lengthy, self-serving diatribe conceming hypothetical and genenc
comments about higher prices and anticompetitive effect.

The respense is deficient becanse it fails 1o identify any person{s) whoe paid a higher price

- for any relevant product sold or licensed by MSC. Because the interrogatory asked for the identity

of each such person, Instructien No. 16 required Cornplaint Counse! to “staie such person’s name;

present or [ast known address; telephone number; email address; and, if a natural person, the name

and address ofhis or her present or last known empleyer.” Complaint Counsel failed to dothis. The

response is deficient because it fails to identify each instance in which there has been any other

anticompetitive action or effect as a consequence of the acquisitions. Ae specific instances, .
however, were identified as called for by the interrogatory. If Complaint Counsel contends such

instances accurred, stale the fact(s) which are infarmative and the persnn(s) andfor documents

possessing the information together with the identifying information for the persen(s) and/or
document(s), as rﬂqulmd by Instruction No. 18. H Complaint Counsel has no such information, it

must so admit,

M3C musthave this information - now —so that it may test Complaint Counsel's contentions
through timely and effective discovery.

Response No. 16: This response is deficient. The interrogatory asks Complaint Counsel to
Hentify each product development or enhancement for any relevant product sold orlicensed by MSC
that MSC withheld or delayed as a consequence of the acquisitions. Complaint Counsel’s response
is confined to unsupported and generic assertions, The interrogatary calls upon Complaint Counsel
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to identify specific instances. If Complaint Counsel is aware of none, Complaint Counsel is
obligated to so admit,

Response No. 17: This response is deficient. Although the response states that “there is
evidence that . .. CAD and CAE vendors may have had an interest at varions times™ in acquiring
either UA] or CSAR, the response fails fo identify any such evidence as called for by the
mterrogatory. Did the companies listed acfuslly have an interest or is this Complaint Counsel’s
speculation? Ifthisis speculation, please admitit nstruction No. 15 requires Complaint Counsel
io state the “identity of each person with knowledge thereof; all documents relating thereto; and ali
data, information, and analysis rclatmg’ to any interest by supplier of software in acquinng UAT or
CRAR.

. " Response No_ 18: Thisresponseis deficient. As noted earlier, the interrogatory calls for the
methodology Complaint Connsel used lo calenlate marketshare. That information may not be
obtained ffom an examination of MSC’s documents or those of third parties.

Inigal Disclostres

In light of the inadequacy of Complaint Counsel's answers to eighteen narowly-drawn
interrogatories and its Preliminary Witness List identifying forty individuals, jt is now clear that
Complaint Covmsel's Initial Disclosures are inadequate. Commission Rule 3.31 requires Complaint
Counsel to disclose the “name, and, if known, the address and telephone number of cach individual
likely to have discoverable information relevant to the aliegations of the Commissien’s comptaint.”
16 C.E¥R. § 3.31(b}. Clearly, Cemplaint Counsel’s ability to assemble a Preliminary Witness List-
containing forty individual’s names — only one of which was listed in the Inftial Disclosures —
without additional post-investigation discovery, suggests that these names were withheld. As such,
MSC’s ability 1o conduct discovery and prepare its defenses have been impeded and will continve
ta be impeded as Jong as Complaint Counsel persists in trying to hide the ball in derogation of
MSC’s due process nghts to the discovery necded to allow MSC to have a fair hearing as reqmred
by the F'I‘C Acl.

esignation of Responses as Restric onfidentigl — Atio I

Complaini Counsel’s designation of its interrogatory responses as *Restricted Confidential
— Attorney Eyes Only™ is aver broad. As the Joint Protective Order filed in this case states, “this
particularly restrictive designation is to be utilized for 2 limited mamber of documents” related toa
limited number of topics. Complaint Counsel has extended this designation %o its entire response.
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Such designation is inappropriate where the responses called for donot include the topics designated
for enhanced protection ard is particularly inappropriate here since Complaint Counsel’s responses
are so brief and peneric. We request that these responses be redesigniated immediately as non-

confidential. :

Finalty, we raquest that Complaint Counsel immediately confirm that it will promptly
provide full ind complete responses to these interrogatories so that MSC may proceed with its
discovery and prepare its case for trial. Should we be unable to resnlve these issues by January 3,

2002, we will have no racourse but to ask for Judge Chappell’s infervention.

Respectfully,
e raanl

A

Tefft W. Smith
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January 7, 2002

VIA FACSIMILE

P. Abboit McCartney, Esg.
. Karen Mills, Fsq.
Federal Trade Commssien
601 Pennsylvania Avenue, N.W.
Washington, [3.C_ 20005

Re:  MSC.Software, Dackst No. 9299

Dear Abbott and Karen;

Complaint Counsel’s Objections to MSC Software s First Set of Requests for ike Production
of Documents and Things ~ particularly when viewed in hight of Complaint Counsei’s deficient
Inttial Disclosures and Interrogatory Responscs — raise troubling questions about Complaint
Counsel’s candor and wiflingness to comply with the FTC*s commitment and delsgation te provide
MSC with a fair hearing consistent with its due process rights governing discovery.

As already outlined in our Decemsber 28, 2001 letter regarding the substantial deficiencies
inComplaint Counsel’s "responses” to MSC's First Set of Interrogatories, itis quite clear Complaint
Counsel intends to conceal crucial information from MSC in an effort to hide deliciencics in its case,
secrete exculpatory information away from public view, and preclude MSC from effectively
pmpanug its defense.

MSC still does mof have documents and information that should have been disclosed as part
of Complaint Counsel's [nitial Disclosurcs in Nevember, even as Complaint Counsel pursues is
agpressive, one-sided discovery. Also troubling is Complaint Counsel’s unileferal decision to
withhold verbalim statements (if any) made by those individuals who do not appear on Complaint
Counscl's Preliminary Witness List and Compiaint Counsel's acknowledgment that it is still holding
non-priviteged cesponsive documents. See, e.g., Complaint Counsel’s Response to Request No. [.

Notabiy, no explanation has been offered for the delay in producing the verbatim statements
that Complaint Counsel has chaesen to dole out. Despite an express Commission requirement to tum
over these statements as part of its Initiaf Disclosutes, Complaint Counsel apparently waited until
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December 17, when it submitted its Preliminary Witness List to MSC, to even begin the process of
providing the interviewees with a copy of the Protective Order {entered on November 27, 2001),
thus further delaying the disclosures. Eves then, Complaint Counscl waited until Janwary 2, 2002,
to provide copies of the statements. It is cbvious that Complaint Counsel sified through the
information it gathered, cherry-picked the witnesses it would reveal, and gradually produced their
traascripts. Evennow, MSC still docs.not know the identity of those with whom Cormplaint Counsel
communicated other than those appearing on (b Preliminary Witness List.

. 'MSC’s response to cach of Complaint Counsel’s General and Specific Objections is provided
below.

Creneral OQbjections

General Objection No. : The objection is not well founded. MSC kas rrof asked Cornplaint
Counse] to segregate and resubmit materials previcusly provided — nor does it expect Complaint
‘Counsel to do so. At issue is Complaint Counsel’s decision ta unilaterally limit production of
materials 1¢ those which jr believes are relevant. Complaint Counsel’s obligations 1o produce
decuments is #ot limited to anly those documents which were obtained from third parties during the
investigatory phase and which arc "refevans to the allegations of the complaint, to the proposed
relief, or to the defenses of Respondent.” Relevance ~ whether o the complaint’s allegations, the
-praposed relief, and MSC’s defenses - is stot the measure of what Complaint Counsel must produce.
Rather, Complaint Counsed is obligaled to provide each document responsive to the tequest.
Complaint Counsel may not rwifateratly limit the scope of documents it provides.

Forexample, the Objection improperly states Complaint Counsel's intention to provide only
thoge "verbatin stmtements™ of individuals listed on its Preliminary Witness List. However,
Complaint Counsel may rod choose what it will provide and what it will ser provide, whzle hiding
evidence behind an impermissibly broad assertion of alleged privileges. Each of MSC’s requesis
i$ narrowly-dravm and reascnably calculated to lead to the discovery of admissible evidence.
Indeed, Complaint Counsel did met even ohject that responding to MSC's requests would be unduly
burdensome or were mof reasonably caleudated to lead to the discovery of admissible evidence.
Thus, Complaint Counsel may #ot simply opt to cut-off MSC's right to fair discovery,

The Objection also states that Complaint Counsel has “provided to Respondent nearly all
non-privileged documents,” This statement implies that Complaint Counsel is holding on to
documents produced by third parties that are not privileged and others. dver which Complaint
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Counsel is asserting some privilage. Please identify what documents have been withheld, why they
are being withheld, and when they will be produced.

As to any third party document over which Complaint Counsel asserts a privilege, please

identify Complaint Counsel’s basis for asserting a privilege over a daocument provided to it by a third

. party. Repgardlass of the reasons why Complaint Counsel continues o withhold documents, it is

deeply troubling that Complairit Counsel continnes to conceal documents — three months after
Complaint Counsel’s Initial Disclosures were due,

. General Ubfection No. 2: This obj Jechﬂn iz not well founded. Complaint Connsel has had
singe November 27, 2001, to provide any person with whom it communicated a copy of the
Protective Order in this case. Complaint Counsel’s decision to wait unidil it served MSC with its
" Preliminary Witness List befare giving individuals the opportunity to abject to the Protective Order
is unconscionable. First, the delay is incxplicable given the tight schedule governing lhis casc.
Second, the decision to refuse to provide verbatim statemends from those with whom Complaint
Counsel secretly communicated is likewise unjustified and inconsistent wilk Complamt Counsel’s

obligatior to produce cxculpatory cwdcncc

General Objection No. 3: This objection is not well founded. Complaint Counsel has failed
to mcct its burden of cstablishing the basis for an assertion of privilege regarding the identity of third
parties with whom Complaint Counsel has communicated. The informant’s privilege is u qualitied
one 2nd Complaint Counsel hzs offered no basis — ejther i its Objections to MSC’s Document
Requests or in s ¢arlier Objections to MSC's Interrogatories - for invoking the privilege.
Complaint Counsel’s ohjection is particularly inapt with regard to the identities of anyone that
Complaint Counsel communicated with who offered exculpatory evidence or suppoit for MSC's
acquisition’sof UATand CSAR. Please provide the requested documents and state whether you have
withhield any documents on this grounds.

I jts Objeclion to MSC’s Inlerrogatory No, 1, which sought the identity of “zach person
with whom you have communicated regarding MSC’s zequisitions,” Complaint Counsel stated that
*[r]espondent will be able lo ascortain from the fage of the documents or other identifying
characteristics the persons that Complaint Counsel have communicated with." IfComplaint Counsel
has actually provided MSC with e docuzments received from third parties (as stated in Kent Cox’s
letter), and MSC can identify every thied party with whom Complaint Counsel communicated from
thosa ducumcms then Complaint Counsel has waived its informant’s prlwlf:ge and Complaint
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Counsel must now withdraw any objection to both MSC’s First Sat of Interrogatories and MSC’s
First Set of Document Requests based on the informant®s pl_'ivileg_n::. '

- If Complaint Counsel has withheld documents on this ground, piease state the bases foz the
claimed privilege and all facts relicd wpon in Suppott of that claim(s), including the document date,
author(s) recipient(s}, subject matter, its present location, and the request to which the document is
responsive and explain whether the privileged matertal can be redacted (and if not, why rmt] as
required by Instriction No. 15,

General Objection No. 4: Ta the extent that this objection asserts work product privilege
with regard to documents prepared by, or in conjunction withy, third parties, it is not well founded.
Please statc whether materials have been withheld from MSC based on this privilege and provide
2 statement af the claim of privilege, immunity, exemption, or the bases for the claimed privilege
and all facts relied wpon in support of that claim(s), iscluding the document date,
author(s),recipient(s), subject matter, its present location, and the request to wliich the document is
respensive and explain whether the privileped matciial can be redacted (and if not, why not} as
required by Instruction No. L5,

General Objection No. 5: Ta the exienc that this objection asserts the attorncy-client
communicatien privilege withregard to documents prepared by, or inconjunctien with, third parties,
it is not well founded. Please state whether materials have been withheld from: MS3C based on this
privilege and provide a statement of the claim of privilege, immunity, exemption, or the hases for
the claimed privilege and all facts relied upon in support of that claim(s}, including the docunent
date, anthor(s;, recipient(s), subject matter, its preseat location, and the request to which the
document is responsive and explain whether the privileged material can be redacted (and if not, why
not} as required by Instruction No, 15.

General Objection No. 6: To the extent that this objection asserts 2 deliberative process
privilege with regard to documents prepared by, or in conjunction with third parties, it is not well
[ounded. Please state whether materiale have been withheld from MSC based on this privilege and
provide a statement of the claim of privilege, immunity, exemption, oz the bases for the claimed
privilege and all facts relied upon in support of that claim(s), including the document date, -
anthor(s) recipient(s), subject matter, its pregent location, and the request to which the document is
responsive and explain whether the privileged material ¢an be redacted {and if not, why not) a3
required by Instruction No. 15.
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General Objection No. 7:This objection appears to be duplicative in scope o General

Objection No, 3. If Cemplaint Counscl has a separatc basis for making this objection, please state

- 50. In any event, Complaint Counsel has failed to establish that it is entitled to assert this qualified

privilege and, therefore, the objection is not well founded. Piease state whether materials bave been

- withheld from MSC based on this privilege and providc & statcment of the claim of privilege,

imnmunity, exemption, or the bases for the claimed privilege and all facts relied upon in suppaort of

that claim(s), including the document date, author(s), recipient(s), subject matter, its present

location, and the request to which the document is responsive and explain whether the privileged
material can be redacled (and i not, why not) as required by Instruction No. 15.

Ceneral Qbjection Ne. & Please state whether materials have been withheld from MSC
based on this privilege and provide a stalement of the claim of privilege, inunity, exemption, or
the bascs for the claimed privilege and all facts relied ypon in support of that claim(s), including the
document date, author(s),recipient(s), subject matier, its pregent location, and the request to which
the document s responsive and explain whether the privileged material can be redacted (and if not,
why not} as required by Instrzetion No_ 15.

. General Objection No. 9: Complaint Counsel’s objection o Instruction No. 15 is not weil
founded. Complaint Counsel hag broadly asserted a number of privileges - many of which appear
specious - as grounds for withholding material necessary to MSC’s defense. Complaint Counsel’s
refusal to provide a privilepe log deprives MSC of any opportunity te assess the breadth of -
Complaint Counsel’s assertiens of privilege - let alone assess the lepitimacy of Complaint Counsel’s -
assertion of its privileges. In particular, Complaint Counsel’s admission that it has submitted
"nearly all" responsive documents which are "non-privileged” raises sedous concerns regarding the
degree to which Complaint Counsel has deliberately withheld docwments from production. This
concen: is hclghicned by the gencral inadequacy of Complaint Counsel's carlicr Interropatory

rcspnnses

General Objection No, 11: Please clarify whother - and if not, when — documents held by
the management and staff of the Bureau of Competition and the Bureau of Econbmics responsive
.to these Requests have been - or will be ~ produced.

General Objection Np. 12: This objection is not well founded. To the extent Complaint
Counsel has documents responsive to MSC’s requests, they must be produced {(unless proaperly
privileged), regardless of their source, public or private. MSC will move to preclude use at trial of
auy document’s in Complaint Counsel’s possession, custody, or control which has nat been
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produced and which is responsive to MSC's requests, whether the origin of ﬂiat.dn-r:ument{s] iy
public or private. [fany such documents exist, produce them immediately.

Generol Objection No. 14: To the extent that Complaint Counsel receives addition material
and elects to assert a privilege over that material, MSC expects Complaint Counsel to update it
privitege log, .

General Objection No. 15; This chjection is not well founded. Complaint Counsel is
obligated to staie its objections now so that they may be resolved by ihe parties ar the Judge, if
pecessary. Complaint Counsel is not at liberty to think np excuses for not providing discovery as
it goes along. Complaint Counsel had adequate time to formulate its beilerplate objections. This is
a further demonsteation of Complaint Counsel’s deliberate effort to deny MSC its right to due
process and a fair proceading.

Specific Objections

Although Complaint Counsel enumerates "specific objections" to MSC's requests, they are
generally boilerplate in nature and repeated uniformly throughout. Therefore, MSC will address
these "objections™ as a group.

Inresponse to Request Nos. 1-2 and 4-18, Complaint Counsel "objects” that it has "provided
nearly ali non-privileged docyments regponsive to this Request.” This objection is deficient insofar
as it fails to explain why these docwments have nof been previously produced, Nor is it clear that
Complaint Connsel will produce aff non-privileged documenis responsive o MSC's requests.
Complaint Counsel may »of selectively pick and choose which documents to produce or wait until
it is most convenient to Complaint Counsel - or most disadvantageous to MSC - to produce these
documents.

Complaint Counsel’s delay &5 particularly egregious in light of Complaint Counsel’s
- aggressive insistence wpon taking the depositions of MSC employcees even before these docitments
have begen produced. Complaint Counsel insisted upon forging abead with depositions even ag it
delayed productionof critical verbatim siatements. Complaint Counsel waited until Yanuary 2, 2002,
the day before MSC's first employee was to be deposed, to produce any verbatim statcments {which
is avowedly an incompleic collection). The dates of these depositions had been negotiaied well in
advarce and MSC anticipated - indeed MSC had been promised by Complaint Counsel - that by
the time of these depositions Complaint Counsel would have fulfilled its obligation t¢ turn over
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documenis. Regrettably, MSC has necessarily heen impeded In its ability to prepare for these -
depositions and has been compelled, in the intercsted of fairness, to cancel a number of these
depositions.

Significantly, Complaint Counsel does naotraise this *objection” in response to Request No.
3 which seeks "[a]ll transcopts (including electronic versions), video recerdings, and audio
recordings ofinvestigatory depositions, interviews, statements, notes relating to any discussions held
during such depositions or interviews statements taken or obtained by the FTC pursuant to its
investigation of MSC’s acquisitions.”

_ Complaint Counsel’s emission of this "objection" to this request is telling. Complaint
Counsel obviously cannot claim that # has produced nearly all non-privileged responsive documents
because Complaint Counsel is holding onto transcripts and other recordings of interviews and
conversations that it rafisses to turn over. This is an illegitimate effort to conceal information which
Complaint Counselmust feel is injurious to its case (given the forty individuals named in Compiaint
Counsel's Preliminary Witness List, it is hard to belicve that it is holding anything adverse to MSC

in reserve). Thisalso is the only request in which Conmiplaint Counse! does nof state that it will turn
‘over additional responsive documents on the retem date.

Litipation commenced and prosecuied by agents of the Federal Government is pof a game
for the benefit of the "home team.” [t is sepposed to be = search for the truth and justice, See Berger
v. United States, 295U 8. 78, 88 (1935} (" The Government] is the representative nef of an ordinary
party . , .but of 2 sovergignty . .. whose interest . . . is not that jt shall win cases, but that justice
shall be done™), MSC is protected by due process guarantees that mandate it be given a fair and
. adequate opportunity to defend itself, CF Chambers v. Mississippi, 410 U.S. 284 (1973) (due
process right to introduce certain evidence); Epsteinv. MCA, Fric., 54 F.3d 1422 (9* Cir. 1995) ("The
Federal Rules of Civil Procedure creates a "broad right of discovery" because "wide access to
relevant facts serves the integrity and faimess of the judicizl process by promoting the scarch for
the truth."). '

: In response to Reqnest Nos. 2-5 and 7-18, Complaint Counse] "abjects” that "Complaint
- Counsel will provide all verbatim statements by persons appearing on Corplaint Counsel’'s witness
list after those persons have beer afforded an adequate opportunity to seck an appropriate protective
order.” This objection is deficient and demonstrates again Complaint Counsel’s atiempt o thwart
MBC’s discovery and efforts to seck a fair hearing, By this objection, Complaint Counset declares
its inleni to litigate from the shadows and hide from MSC's and the public’s sight information that
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would show the lack of merit to Complaint Counsel’s case. Complaint Counsel has arrogated to
itself the right to decide which discovery it will provide and what it will hide. Complaint Counsel
may not senifaterafly limit its production of verbatim statements - and othcer responsive information
. = to those witnesses it has chosen to call at trial because Complaint Counsel believes that those
wiinesscs will be most damaging to MSC. It Complaint Counsel has other vcrhahm statcments —
&5 this objection strongly suggests - produce them 1mmad|,al‘.ely

This “objecticn" raises an additional point. The assertion that third parties must have time
to seck an appropriate protective order suggests that Cowmplaint Counsel has controlled the timing
of nolification to such third partics in a way that maximizes the delay in disclosing this importarit
information to MSC. Had third parties been given notice of Complaint Counsel’s intent o disclose
their identity in November, when the Protective Order was first entered, the time for third parties
to object would have long since passed. Instead, Complaint Counsel appears to have waited
_ strategically to delay the production of such statements until Fanuary, MSC notes that thege actions
are consistenl with Comptaint Counsel’s originglly proposed schedule — a schedule refected by
Judge Chappeil. Thus, Compfaint Counsel has taken by fiat what it could st gain by argument.

Moreover, the fact that Complaint Counsel sent the notification to only those whom il
intended 1o call at trial, suggests that other previously “interviewed" witnesses were not giver an
opporiunily to agree or object to the disclosure of their identities to MSC. This suggests that
Complaint Counsel’s selective exclusion of verbatim statements has nothing to do with protecting
these so-called “informants," but has mare t-:: do with impairing MSC s ability to ¢btain a fair

hearing.

. Complaint Counsel algo "objects" in response to every Request - excep! for No. 3 ~ that it
. will prodice additional responsive docements on the return date, Inasmuch as these documents
should have been produced as part of Complaint Counsei’s Initial Disclosures, these documents
must be produced without further delay. [n addition, please state the amowunt of such additional
production s that we may plan, particularly in light of the current tight trial schedule, (As we have
noted elsewhere, given Complaint Counsel’s misconduct, the corrent trial schedule is unwaorkable
and cannot be complied with consistent with MSC’s dug process rights to a fair hearing, something
we expect to lake up with the Adminisirative Law Judge shortly.)
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We request that Complaint Counsel immediately confirm that it will prompély provide full
and complete responses to these requests so that MSC may proceed with its discavery and prepare
its case for trial. Should we be unable to resolve these issues by Janoary 9, 2002, we will have po
recourse but to ask for Judge Chappell’s intervention.

sy
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Tefft W. Smith, Esquire

KIRKLAND & ELLIS

6535 Fifteenth Street, N.W.

‘Washington, D.C. 20005
Re: Docket No. 9299

Dear Mr, Smith:

I am wiiting in reply to your letter of December 28, 2001, concerning Complaint
Counsel's Objections And Responses to Respondent MSC.Software Corporation’s First Set of
Interrogatories (“MSC's First Set of Interrogatories’™). While we do not concede that our Initial
Dhsclosures or Responses to MSC's First Set of Interrogatorics were in any way deficient, and do
not believe that a motion to compel would be warranted or successful, we do want to inform you
that we expect to be able to supplement our Responses to the Interropatories on or around
January 18, 2001. Since supplying our Responses and Initial Disclosures, Complaint Counsel
have provided i¢ youn all documents ihat we have received from third parties in respoase to
investigative subpoenas (or voluntarily in lien of process) and all verbatim statements by
witnesses identified on Compliant Counsel’s preliminary witness list. In additien, MSC can
expec! to receive further information responsive ta some of its interragatories in the form of
expert reports on the dates specified in the Scheduling Order.

- A number of circemstances will enable us to supplement otr Responses at the time
indicated. As to persons identified on Complaint Counsel's Preliminary Witness List, some of
thie privileges applicable when we first responded to MSC's First Set of Interrogatories no longer
obtain, ared this will allow us to elaborate in a mimber of instances. Furthermore, while we made
a good faith effort to respand to MSC's extremely broad First Set of Intemogatories as we
understood them, to the extent your letter expiains mor: explicitly the information you sought,
we expect 10 be able 1o supplement our Responses.
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Speciiically, we intend to provide supplemental responses to each of the inferrogatorics.

However, we have already fully supplemented our response to your Interrogatory No. I, which by
it terms asks that we “fildentify each person with whom [Complaint Counsel] have
- comununicated regarding MSC’s acquisitions.” We have already listed numerous such persons
“on Complaink Counsel's Preliminary Witness List and have provided all verbatim statements of
the: listed witnesses that are in oor possession. Any further identification of persons with whom
we have communicated regarding MSC's acquisitions is privileged under the work product,
deliberative precess and informants privileges. See generally Harper & Row, Publishers, Inc.,
Dits. 9217, 9218, 9219, 9220, 9221, 9222, Commission Interlocutory Order, (Fune 27, 1990).

Because you réfused to make witnesses represented by your finm available for deposition
in December, we are required to spert the next two wecks preparing for and conducting those
depositinns, in addition to working on the other items detailed in the Scheduling Order. -
Nonectheless, it is our intention to file a supplemental respoanse to MSC's First Set of
Interrogatories on or around January 18, 2002, in the menner described zbove.

Sincerely,

Wid

Eent Cox
Complaint Counsel



