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UNITED STATES OF AMERICA i, SECRETART
BEFORE FEDERAL TRADE COMMISSION a

)
In the Mattcr of )
SCHERING-PLOUGH CORPORATION, 3
a corporation, )
}

UPSHER-SMITH LABORATORIES, ) Docket No. 9297
a corporation, )
)
angd }
)
AMERICAN BOME PRODUCTS )
CORPORATION, )
8 ¢OIporattan. }
)
)

TO:  The Honorable D. Michael Chappeil
Adminstrative Law Judge

NON-PARTY KV PHARMACEUTICAL COMPANY’S
MOTION TO ENFORCE PROTECTIVE ORDER

Mon-party KV Pharmacenticat Company requests that respondent Upsher-Smith
Laboratories Ye prevented {rom carrying out its stated intention of breaching the provisions of

the applicabie Protective Order.

During the course of these proceedings, and in response (o discovery requests, KV bas
pmduoﬁrf documents containmg highly sensitive, proprietary information. To protect its rights in
the marmer ellowed by the Protsctive Order, KV desigoated its documents “Confidential” or

vRestricted Confidential, Attorney Eyes Only,” where appropriate. See Protective Order, §



2(x), (h). Under the Protective Order, “Restricted Confidential” documents may not be
disclosed to amyane other than the specific individuale listed in the Protective Order. Id. at
04 2(1), 4. 1t is clear that these provisjons restrict the parties” ability to use Confidential
docrmments during trial (as weil as ai all other Hmcs), since the Protecnve Order specifically

restricts which “witnesscs . . . at trial” may view “Restricted Confidential” documents. /4.,

12(b), (c)-

Afier Christmas, 2001, KV received notice from Upsher that Upsher intended to use
certain "Rasuicted Confidential” XV documents at the upcoming merits heanng, but that Upsher
had no intention of seeking in camera treatment of KV's docuraents. Suhsequent
communications with Upsher’s counsel confirmed that Upsher intends to place “Restricted
Cenfidentiat” KV dacuments in the public record, notwithstanding the provisions of the

Protective Order,

This breach of the Protective Order will harm KV. KV has produced docurnents that

reveal some of the company’s mosi sensitive confidential information. The documents listed by

Upsher as possible evidence would reveal anatysis of competing products, product development

plans (incinding plans regarding the development of spa.ciﬁc products), research and

development plans (including plans reganding specific technologies io be ﬁuvelnped],

confidential sales data fincluding both overall sates and sales 1o certain specific customers), sales

forecasts, market analysis, and customer negotiations {inchuding price terms). Such information

should not be disclosed generafly, and in particular should not be revealed 1o KV s competitors,
including the private parties to this proceeding. KV does not object to its information being used: :

it afTorded in camera treatment. {Indeed, for the reasons stated the K'V docunients in questiot

menit in eanerg ireatment if they are to be used at all.) However, KV objects strongly 1o any use
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of KV's Confidential information that does not strictly comply with the dictates of the Protective

{)rder.

Therefore, KV requests an ordet prohibiting Upsher’s counsel from placing in the public
record; reveeling to their client, or revealing 16 any other person or entity not authorized in the
Protective Order any Cenfidential décument or information provided by KV, including the

following documents: KV 1998-2004, KV 3916-3942, and the Dxeclaration of Philip J. Vogt.

In the alternative, KV requests an order providing that any Confidential document or
information provided by KV, including those listed above, shali Ec afforded in camera treatment,

and may not be proffered at any hearing in any manner inconsistent with the Protective Order.

DATTEY: Tanuary 16, 2002 _ Respecifully submitted,

nathan Bemman
' (D_C. Bar No. 443169)
Jones, Day, Reavis & Pogue
31 Loulsiana Ave., N.W.
Washington, D.C. 20001-2113
TEL: (202} §79-3669
FAX: (202) 626-1700
E-MAIL: JBerman(@@JonesDiay.com

Attorncy for Non-Party KV
Phasmaveutical Company



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

SCHERING-PLOUGH CORPORATION,
& corpoTaticn,

LUPSHER-SMITH LABORATORIES, Docket No. 5297

4 porpozation,
and

AMERICAN HOME PRODUCTS
CORPORATION,
a corporation.
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ORDER

Respondent Upsher-Smith Laboratories has stated its intention of using the following
documents as evidence at the upcoming hearing: KY 19982004, KV 3%16-3942, and the
Dectaration of Phitip J. Vogt. These documents have been desighated by the producing entity,
non-party KV Phammaceutical Company, as “Restricled Confidential, Attomney Eyes Only.”
These docoments contain proprictary, nunvpuhjic mformation, the disclosare of which would
injure KV Pharmacentical Company. Other documents produced in discovery by KV
Pharmaceutical Company have likewise been designated “Confidential” or “Restricted
Confidential, Atterney Eyes Only.” Upon the motion of KV Pharmaceutical Company, ang for
good cause shown, IT IS HEREBY ORDERED tha:

{I)  Upsher-Smith Laboraiory’s counsel may net place in the public regord (by

proffering as evidence or otherwise), reveal to their chient, or reveal to any other person or entity



not mrthonized m the Protoetive Order any Confidential or “Restricied Confidential, Attorney
Eyes Only” document or information provided by KV Pharmaceutical Company, inciuding the
docarnents listed above; and

(7 the document= listed above may be included in the in camern portion of the
record, bt may not be used at any hearing in any manner inconsistent with the Protective
Order’s limpitations regarding to whom such documents may be disclosed, and may not b used in

any marmer inconsistent with iz camera treatment.

ORDERED:

. Michael Chappell
Administrative Law Jedpe

Date:




CERTIFICATE OF SERVICE

1 hereby cortify that today T caused a copy of the attached docurnent, entitled Moticn to
Enforce Protective Order to be delivered by facsimile and U.S. Mail to:

Lanra Shores, Esg.
Howrey Simon Arnold & White
1299 Permsylvania Avc., NW.
Washington, DC 10004-2402

Christepher M. Curran, Bsq.
White & Case

601 13th 5t, N.W.
Weshington, DC 20005

Karen Bokat, Esq.

ETC

601 Pennsylvaniz Ave., N.W.
Rm. 3112

Washington, DC 20580

DATEL: Janoary 16, 2002

Hxwrable D, Micheael Chapsell
Aministrative Taw Judge
Federal Trade Conmussion
Foom 104

800 Pennsylvanja Averne, N.W.
Washington, D.C. 20580

Assigtant Director,
Buresu of Campetition

Roxan §-3115

601 Pentsylvaria Avenue, H.W.

Washington, D.C. 20580

énaﬂlan Rermgan :

Jones, Day, Reavis & Pogoc



