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Respondents Schering-Plough Corporation (“Schering”} and Upsher-Smith
Laborataries, e, ("Upsher") respectfully suﬁmit this motion to linkt the testimouy of
Professur Max . Bazerman. Complaim counsel designated Professor Baverman as an
gxpert witness in rebuttal to the testimony of Robert H. Mnookin and Fames P, .
OrShaughnessy, Schering's experts regarding the settlement of complex litigation. In
fact, however, complaint counsel wo_qu like Professor Bazerman to testify to much more
than simply a rebutta] of Dr. Mnookin and Mr. O'Shaughnessy. Complaint commnsel
would like Professor Bazerman to opine as 1o the legal conclvsion the Court should’

.render in this case, and to the rale of antitmst Jaw that should be applisd in this case and
in the futmre. Complaint counsel also propose to have Professor Bazerman opine on the
F.EISIIES]'VE[IESS of the varying economists proffered f}}r the parties, and give his 0pini{:.'n

regarding the license for Niacor, the-pmdﬁct licenzed by Schering from Upsher, These



areas of propescd testimony are far beyond Professor Bazerman's e.xpe:rtise, and in fact,

are far beyond the permissible scope of expert tesimony. Accordingly, Schering and

Upsher request that this Court limit Professor Bazerman's testimony to proper and

permissible rebuttal of Dr. Mnookin and Mr. O'Shaughnessy.
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RESPONDENTS' JOINT MEMORANDUM IN SUPPORT OF THEIR-
MOTION TO LIMIT THE TESTIMONY OF MAX H., BAZERMAN

Respondents Schering-Piough Corporation {“Schering”) and Upsher-Smith
Lahuraluﬁus, Ine. ("Upsher-Smith") respectfuily subunmt this memorandum in support of
their rmotion to timit the testimony of Professor Max H. Bazerman. Complaint counsel
has put fm‘ti] Professor Bazerman as an expert witness in rebuttal to the testimony of
Robert if. Mnookin and James P. O'Shaughnessy, Schering's experts regarding the
- settlement of complex litigation. ﬁ]thoui;h Professor Bazerman's quﬂﬁc ations may
allow him to offer some testimony about nr:_gutiaﬁuns and burgaining, complaint counsel
seeks to have Professor Bazerman testify in arcas far beyond his expertise and in areas
where expert testirnetiy is not pnr:ﬁittcd. Accﬂrdingly.. Schering and Upsher-Smith
request that this Court imit Profcssor Bazerman's festimony to pmpr:.;- und pr:rmiss::ible i
rebattal of Professor Mnookin and Mr. ('Shaughnessy. .



I BACKGROUND

Complaint counsei designated Professor Bazerman as a proposed ex pert witness
in rchuttal ta two of Schering's witnesses, Professor Robert H. Mnookin and Mr. James P.
('Shaughnessy. Psofessor Mnookin is a law professor an-:i the Dvitector of the
Negotiation Research Project at Harvard University. He has written and taught
exteusively on the topic of the sstllr:nmﬁl of litigution, and wil] testify in this case that an
effective wary to achicve settfements is to seaxch for transsctions ontside the dispute that
create value for both sides in the litigation, Because a setilement that includes un
wmrelated, ;-falue-crtating deal makes both parties better off, settleinent is more likely to
be achieved. Professor Mnookin will offer his expert opinion that a rule or presumption
against such settlements would chill settlernents in general. -

Mr. ('Shaughnessy is Vice President gnd Chief Inteflectus Property Connsel for
Rockweil Intt:r-naﬂnna] Corporation and has served extensively as a third party arhitratar
and mediator in inteilectual pﬁ'ﬂpf:,rty disputes. Mr. O'Shaughnessy will offer his expent
apinion that sefilements of patent litigation and other dispites are commonly reached by
allowing negotiaters to explore opportanities or values outside the scope of the central
dispute, and that a government position that would interfere with this approach would

chill zetllements.

As noted, complaint counsel proposes to pat forth Professor Max H. Bazerman ag
a rebuttal witnr:ss. to the testimony of Professor Mnookin and Mr. O'Shanghnessy. -
~ Professor Bazermm serves under Professor Mnookin as the head of the "psychological
perspecives in negotiations™ unit of the Negotiation Research Project all Harvard
University. Bazerman Tr. at 19. In general, Professor Baﬁm:m agrees with the
conclusions of measéor Mneckin and Mr. G'Shaughnessy that allowing litigants tﬂ
create munzal gain can facilitate settiements, making both ihe parties and society better

‘off. Sze Bazerman Rpt. at 5-6 ("1 concur with the essence of Professor Mnookin'z



analyscs of the benefits to socicty of allowing parties o create memat gain ihmugh

negatiation and to reduce the eosts of litigation tﬁmugh setffement.”). Thus, Professor

Bazerman testifiad:

A

A

I agree that settlement is promoted whett parties can find value-creating |
mades outside the iminediate scope of the original dispute.

Okay. Do you understand Mr, Mnookin to be talking about trades that
create valpe for both parties?

1do.
And how will such trades promole seitlements?

To the extent that you can add issues to the table that allow both sides to
be better off tham what (he dial would Jook like without (hat issve added to
the table, there's more value to be gained; therefore, the parties are likely
to be happier with the settlement and an agreement is more likely to occur.

At page 9 of his repont, Professor Mnookin says, at the top of the first full
paragraph on that page, "To avoid settiement Faslures and Facilitate
seitlement, I teach lawyers and mediators ¢éo search for value-creating
trades that may well be unrelated to the subject matter of the dispute.”

In your judgment, is thiz good advice by Professor Mnookin to

lawyers and mcdiators?

It's penerally pood advice to create joint gains by creative trades, including
those vnrelated to the subject matfer of the dispuie.

Bazenman Tr. at 33-34.

While Professor Bazerman may be qualified to offer this ﬂpiniﬂn,[ complajut

counsel would like 1o bave Professor Bazerman testify to much more, Complaint counsel )

would like Profcssor Bazerman to testify as to the legal conclusion the Court should

£

reader in this case, and to the rule of antitrust Jaw that should be applicd in this case and - -

in the futore, Complaint counscl aldo would have Profcssor Bazerman opine on the

persuasiveness of the varying economists proffered by the parties, and give his opimon-of

the due diligence done on Niaror-SR, and the terms of the Niacor-SR license. These

: Schering and Upsher-Smith do oot concede that Professor Bazerman is so qualificd, but is not -
seeking to exciude his testimony as & negotations &xport.



areas of proposed testimany are far beyond Professor Bazerman's expertise, and in fact,
e far beyond the permissible scope of expert testimony. As such, his testimony shouid

~ be limited to the rebuttal testimeny described above.

IL. ARGUMENT
Expert testimony in this case must comply with Rule 702 of the Federal Rules of
Evidence. See December 20, 2001 'Hr:armg Tr. at 16 {this case govemed by federal rales
and case law when no govemning FTC 1'1:]1:3.}.1 Rule 702 requires, among other things,
- that: |
1) =z propesed expert have "scientific, techmicel, or other specialized knowledge

[that] will assist the tricr of fact to understand the evidence or to determine a
fact in tsspe;” and :

2) awitness be gualified as an expert "by knowledge, skill, experience, iraiming,
or education.”

See Fed. R, Evid. 702, Thus, the coust musi "ensarle] that an expert’s testimony both
rests 011 a reliable foundation and is relevant to the task at hand." Kwmho Tire Co. v
Carmichael, 326 1.5. 137, 141 (1999} (quoting Daubert v. Merrell Dow _
Pharmaceuticals, fnc., 309 1S, 579 (1993)). Here, complaint counsel has ignored these
principies, asking Professor Bazerman o testify to matters for which expert testimony is
simply not 5]10'3‘-’::(1 by Rule 702, and to matters beyond his expertise.

| First, complaint counscl would have Professor Bazerman testify as an expert in
public policy and antitrust law, to advise this Court as to "what sdhnuld and should not be
allowed" ip this case as a maticr of antitrust policy. Detormining pehlic policy is a maiter
for the coort, however, and may not be the subjeet of expert mm&ny. Smmd,
complaint ceunsel would have Professor Bazerman weigh thcltcstimnny n_f the expert
coonomists in this case and aﬁﬁsn the Court as to which is more "persvasive.” Again,

such tnstirﬁoﬁ}f is net aflowed. Third, complaint counsc! would have Professor Bazerman

z FIC Rate 3.43({b} similarly requires evidence fo be "relizhie” before heing admitted. 16 CFER.
&£3.43(k). Presumably, this requdrement incorporates the "reliability™ standards of Rnle 72, See Dec. 20,
2001 Hearing &t 16-17 {FTC rules encompzss federal rules),



testify to a legal concluston, ie., that the settlemments in this case are "anticompetitive.”
But such testimeny is imﬁermissih]e, and in any event, meessnr_Bazcrm-an is neither an
ecoOTIDII st or an antitrust expert, and is not quatified to mve such lestimony. Fourth, and
finally, complaint counsel intend to have Professor Bazerman lestify that the due
diligence done on Niacor-SR, and the terms of the Niacor-SR license, suggest that the
settlement delayed generic entry. meessﬁr Bazermen 1z not an expert in phannaccuﬁc;l
licensing—tior is he an Ecunonﬂﬁ—howeuer, and is not qualified to provide such
testimany. | Accordingly, Professor Bazcnﬁan's expert testimony should be limited 1o the
rebuttal of Professor Mnookin and Mr. O'Shaughnessy.

A. Complaint Counsel Improperly Seeks To Iave Professor Bazerman
Testify As A Public Policy Expert )

Among many other things, Professor Bazerman purporis 10 be an expert in public
policy. Bazerman Tr. at 57 ("Q. Are you an expert in public policy? A.Ibelieve Iam."}.
And complaint counsel infeuds to use Professor Bazerman in this manner, asking him to
advise this Court regarding "what shounld and should not be allowed” as 3 matter of
antitmst policy. Bazerman Rpt. at §. Thus, complarmt counsel wenld have Professor
Bazerman opine that this Court shorld issue a brght-line, per se bim on any patent
‘setflement berween a branded and generic firm that includes a ticense or other transaction
outside the subject marter of the dispute. fd. at %; Bazermen Tr. at 116. Professor
Razerman acknowledges that his proposed rale would prohibit a nember of reasonable
settlements, buat argues that, on balance, & male of antitrust law prohibiting such
settlements is justified becamse "society dnés need a clear test." Bazerman Tr. at idd.
Amny other policy, complaint counsel will have Professor Bazerman explgin, "is 4 recipe
for antitrust abose.” Bazerman Rpt. at 9.

There are 2 munber of things wrong with Prefessor Bazermoan's proposed policy
advice to this Court, but for purposes of this motion, the matn problern is that such

testimony is not 2llowed. There is simply no such thing as a "public policy expert” or an



expert on what the sule of faw should be. Expert testimony fs allowed only when such
testimony "will assist the trier of fact to understand the evidence or to determine a fact in .
issue." Ped: R. Evid. 2. Professer Bazerman's proposed testimomy regarding futore
antitrust policy, however, will not help this Court "onderstand the evidence” or
"£EMH¢ a fact in issus.” Instead, Professor Bazerman siﬁpiy proposes to advise the
Court as to the correct rle of law it should impnse. Defermining the public policies
inhcrent in the law and, if necessary, balancing those policies, however, iz the province of
the court.> See Air Crash Disaster, 795 F.2d at 1233 (court must not let expert become
advocate of puhﬂu policy); Rogers v. AK Steel Corp., No. C-1-96-987, 1998 115, ﬁist,
LEXIS 22450, at *20 (5.10. Ohio Apr. 16, 1998) (deternining public policy is question of -
law for court, nat cxpcrt}.. Expert testimony on such areas is therefore not pomitted.

See, e.g., In re Inftial Public Offering Securities Litigation, No. 21 MC 92 (SAS), 2001
U.58. Dist. LIEXIS 18116, at #7-8 (SDENY, Nov, 7, 2001) {("[E]very circuit has explicitly
held that experts may not invade the court's province by testifying on issues of law.").
Indeed, as explained by the Fifth Circult, "the trial judgo ought to insist that a proffered
expert Ering to the [fact-finder] more than the lawyers can offer in argument." In re Air
Crash Disaster at New Qrleans, 795 F.2d 1230, 1233 (5th Cir. 1986). Professar
Bazerman's proposed testimony is simply that, however: legal argument by cnmplﬁint
counsel offered as an opinion by an unqualified expert. Accordingiy, Professor
Bazerman's pmpcscd testimony as a "public pﬂiicf' expest should be excluded.®

3 This is ot to £ay, of course, that an expert qualified on a substantive opic camot provids
testimony in his or her area of expertisc that may be helpfat to the Conrt in fashioning a male of Jaw.

N Even i such wsthnemy was permissible, Professor Bazenman is not qualificd to offer this policy
assessmeot Professor Bazorman has no expertise in the Hatch-Waxman Act or s polivies. Bazerman Tr.
at 172, Professor Bazenman is pot an antitrost expert, snd has never advised any gatitrmst official with
mspect to the types of cases that should or should not be brought. Fd. at 10, 168-72. Indeed, it appears that
Professor Bazerman's "public patiey” expertise is simply based on what he views as his "paraltet”
testimony before the United States Secirites and Exchange Commiesion on avditor independence izsues.
Id at 57, 277. Inhis deposition, Professor Bezerman explained that he argued hefore the SEC that public
accounting fGrms chould he barned from providing conseling services to companies for whorn they aiso
provided anditing services. I4. ar 210 The SEC rejectd what Professor Bazermen himsel dascribed as
bls “exueme” view. Af. 81210, 212



'B. . Complaint Counsel Improperly Seeks To Have Professor Bazerman
Weigh The "Persuasiveness” Of The Purties' Deonomists

Conplaint counsel also propose to have Professor Bazerman advise the Court as
to the weight it shouald give (o the lestimony of the different econemists who will testify
in this mml:t:;r. Not surpnsingly, complaint c:ﬂuﬁsel would like Professor Bazerman to
tastify that complaint coonset’s economist, Professor Bregnahan, provides "a ﬂimnugh
aszessment of many of the key issues in thiz case.”" Bazerman Rpt. at 4. Tn fact,
complaint connsel woitld even have Professor Bazerman testify that Professor Bresnshan
iz eorrect that "excessive payments by Schering-Plough to Upsher-Smith and [1251]
delayed generic entry into the market place.” Id. st 4. By contrast, of course, complaint
counsel would have Professor Bazerman testify that he did not find the econonmists
presenied by Schering and Upsher-Smith to be persuasive, Thas, slthou gh Professor
Bazerman admitted that the analyses presented by thé defendants’ econormists "have
technical mcm see Bazerman Rpt. at 4, complaint counsel would have him testify that
he was "enderwhelmed” by them. Bazerman Tr, at 197,

Professor Bazerman's proposed testimony on this point ig, of course, iraproper.
Determining the credibility and persnasiveness of witnesses, including experts, is solely

-the province of the court. See, e.g., Um're.‘cf States v. Berz.ﬂm,: 041 F.2d 598, 604 (7th Cix.
1991) ("Credibility 15 not a preper subject for expert testimony; the {fact-finder] does not
need an expert to tedl it wh::_-m {4] Ee]ieve,"); 29 C 1i.‘.'vh-i ght & V. Geld, Federa!l Practice &
Pmmdure, § 5262 at 178 {(i997} (Rule TO2 "seeks to preserve the trier of fact's {raditional
powers 1o decide the memming of evidence and the credibility of witnesses.").

| Acvordingly, Professor Bazerman may not advise the court as to which economic experts

| the court should find more peréuasivb—especiaﬂy when neither economics nor antitrst

Javr 1s within Professor Bazerman's area of expm‘l;ise.s See infra at 9-1 [}.‘ Professor

Bazerinan's propased testimeony in this regard should be exclnded.

s In bis deposition, for exampls, Profcssor Bazermen admined thar he was not gualified © “endorse
{Professor Brespattan's) three-part test as the appropriate snd msull that the FTC shontd end up with.™



C. Complaint Counsel Improperly Seeks To Have Professor Bazerman
Testify to A Legal Conclusion Regarding Antitrust Law

Complaint counset proposss to have Professor Bazerman testify as to whether ar
not the seitlernents in this case are "anticompetitive.” For example, complaim counsei
would have Professor Bazerman opine that:

+ "The key features of the agreement betwesn Schenng-Plough, Upsher-
Smith, and [ESI] that make them anticormpetitive are the excess
payments for the licenses and the resuliing delay in bringing the
penerics to market.," Bazerman Rpt. at 7,

»  "[TThe detatls of this case make it overwhelmingly clear that an anti-
competitive settlement process took place.” Id. at 5.8

s "If the $60 million payment from Schering-Plough to Upsher-Smith
was excessive, mubzal gains, in the current action, come from reducing
competition at the expense of customer." Id. at 8.

Thus, complaint counse] proposes to have Professor Razerman testify to the ultimate
lega] issue in this case, £.e., whether or not the settlements at issue in this case are
anticompetitive. But expezt testimony a8 (o an ultimate Jegal issue is not eliowed. See
Andrews v. Metro North Commuter B, Co., $82 E2d 705, 709-10 (2d. Cir.. 1989}
{engineer coald not testify that defendamnt was negligent because not ciear what legal
standards expert applied); Infriai Public Offering Securities Litigation, 2001 U.S. Dist.
LEXTS 18116, at *7 (expert may not testify that court must recuse itself because expert
may net testify to vltimate legat cunr.:lu-siun}.' Ind&cd, as a number of courts have
explained, every conrtroom already has an ex pert on the law: the judge. .See, e
Burkhart v. Washington Metro. Area Trqm‘:'rAur}'t., 1i2F.3d 12007, 1213 {D.C. Cir.

1997). Expert testimony as to legal conchusions is therefore not allowed, and Professor

Bazerman Tr at 125, Professor Bazerman peknowledged that much of Professor Bresashan's proposed test
“lies ootside of what I'm ciaiming as my expertiee.” Bazerman Dep. ot 125-26

* . Professor Bazerman's proposed testivomy regarding the "detzils™ of this case & particularly
remarkshle, given that he has not seen any docurnents in this cese, has not read the testimony of exy fact
withesses, and has not seen the reports or testimony of the Schering and Upsher-Smith experts on
pharmacentical licensing. Bazerman Tr. at 21-20, 105-06, 284-85, Complaint counset did net provide him
wilh aty of thote materiats, and he did-not ask for them. 74 at 106, 286, OF course, Professor Bazerman
has been given the report of complaint coumscl's porported licensng expert, Nelson Lovy. 2d. at 25.



Brzerman's propesed testimony regarding whether or not the settlements in this case
were "anticompetitive” must be eacluded, _

Moreover, even if testintony of ﬂ;js sort was allowed, Professor Bazerman is not
qualified fo give it. Rule 702 of the chcr.al Rules of Evidence requires that a proposed
expert may testify only if quaiificd "by knowledge, skill, experience, raining, or
education.” See Fed. R, Evid. 702, More specifically, a purported expert witness musl
have expertise on the paﬂi’cuiar matter upom which he intends fo render an opinion:

Even wherc 2 witness has special knowledge or experience, quatification to testify
45 un expert also requires that the area of the witness’s competence matches the
subjcct matter of the withess’s testimony. Thus, the courts have freguently
preciuded 4 witness from testifying s an expert where the witness has specialized
knowledge on cne subject but offers to testify on a different subject.

Wright & Gold, § 6265 at 255-56. See also Kumho Tire Co., ISZﬁ 1.8, at 156 (1999)
(“The trial court had to decide whether this pﬁﬂicufar expert had sulfictent specialized
knuwledge to assist the jurors ‘in deciding the particular issues in the case.”).

Here, Professor Bazerman broadly profeszes to be an expert in public polic :.,.;,
negotiation, decision-making, dispute resolution, and how decision-making, negotiation
and dispute resolution interact with govornment laws and regulations. See Bazerman Tr.
at 8, 57. Ooe thing Professor Bazerman does not ctaim an expertise in, however, is
antitrust faw. Id. at 10, 169-172. Professor Bazerman has never befors testified in an
sntitiyst case, L at 17, and he affinmed that he is "nut'claimi;‘lg to be an ex-pf.:rt on the
S_hcrman Act." Id. a1 283, Professor Bazerman similarly admitted that he has ne
expertise in 61‘]:1:: agpects of antitrust law, including monopolization, or in differentiating
between the rule of reason or the per se rele for evaluating agresments. Id at 170-72,
227, 125. Moreover, Professor Bazermzn is not a Jawyer, id. at 1 16,_ and hags nevér

‘studied jusispradence. 1d. at 167, - |
Neor does Professor Bazerman have any expertise in industrial organization

economics, #. at 10, and he has not been put forth as an economic expert by complaim
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coumsel, In fuﬁ, although Professor Bazerman was retained 1o opine as to whether the
Lipsher-Smuth/Schering scttioment agreemem was “anticompetitive,” he cannot recali
ever even using the words “anticompetitive,” “competitive” or ‘*pmcampttitivc,".in' any
of his schnlarly writings. See id a1 195-201.

Despite Professor Bazerman's clear lack of gualifications regarding competition
issues, complaint counsel plans te have Professor Bazerman testify that the settlements at
issue in this case are anticompetitive. But Professor Bazerman's background in
negotiations research does not qualify him to testify regarding the competitive effects of

_the settlements in this case. See Wright & Gold, § 6265 at 255-56 (propuosed witness
must be qualified by education, training, experience in the specific arca of the proposed
testimony); see also, e.g., Virginig Vermiculite, Lid v. W.R. Gruce & Co.-Conn. &
Historic Green Springs, Inc., 98 F.Supp.2d 729, 732-33 (W D. Va. 2000) (excluding
testimony of purported antitrust expert with a background in geological engincering for
lack of requisite el:fucatiunal background, training, experience and skill); Wilson v.
Woods, 163 B.3d 935, 937 (5th Cir, 1999) {mechanical engineer with expertise i fire
reconstruction not gualified as expert in automobile accident reconstruction because had
never taught on automobile reconstrucilion, wis not certified in such reconstruction, had
done no studies of such reconsfruction, and had never been quatified as such an expert).
Because Professor Bazerman's quaiifics:l_:iﬁns with regard 10 pegotiation research do not

- qualify him to_tcstify regarding competition issues, his proposed testimony in this regard

mnst be excluded

D.  Complaint Counsel Improperly Secks To Have Professor Bazerman
Testily As Ax Expert In Pharnmceuﬁca} Licensing

Finally, complaint counsel proposes to have Professor Bazerman testify that the
"settlement processes” in this case suggest that the settlement reached with Upsher-Smith
dc]ﬁysd generic entry. See Bazerman Rpt. at 3, 8, Professor Bazerman bases this

conelusion on four factors: 1) an afleged "lack of due ditigence” for the Niacor-SR



1i

produost, 2) the fact that the license in?b]j-rt:d mainly nall-c;alltiugﬁnt payments, 3) the fact
that the settlement and license were done as part of the same transaction, and 4) the
allegedly "excessive" paymenit For the Niacor-SR license. See Bazerman Rﬁt. at 3. But
complaint coumsel would have him offer this opittion despite the fact that Professor
 Bazernman's has not seen gry docurnents in this case, and has not read the testimony of
ary fact witnesses. Bazerman Tr. at 21-26, 103-06, 284-86.- Complaint counsel did not

- provide him wnh any of those materials, and he did not ask for them.. Id. at 106, 2B6. Of
~ course, cumplaiﬁt conusel did provide Professor Bazerman with report of complaint
counsel's purperted licensing expert, Nelson Ll:v}r Id. at 25, But complaint counsel did
7ot give him the reports or depositions of any of Schering’s or Upsher-Smith's experts on
pharmaceutical licensing. ff.

Moreover, as noted above, tu testify as an expert, a witness inust have speciatized
knowledge in the specific subject of his or her proposed fesﬁmun}r, Expertise in some
related area iz not suflicient. See Wilson, 163 F3d at 937 (fire reconstroction expert not
quatified to opine on automobite aceident m::ﬁnstrw:ﬁun); Jones v. Lincoln Flec. Co., 188
R.ad 709, 724 (7™ Cir. igggj[meiallurgjst not gualified to testify on health effects of
manganese); City of Hobbs v. Hartford Fire Ins. Co., 162 F.3d 576, 587 (10® Cir.
1998)(expert with 3ﬁ years experience in handling and m:i_justing third party cl=ims not
qualified t¢ opine on first party claims); Coal Resources, Inc. v. Gulf & Western Indus.,
ine., 954 F.24 1263, 1268 (6™ Cir. 1992)(CEOQ of coal company with expertise on
development of miﬁing rights not quzlified as expert on costs and appropriateness of maj
preparation plants), McCullock v. HB. Fuller Ca.,IQEl H2d 656, 657 (2d Cir. |
1992)(electrical m;d industrial engineer not gualified to opine on adequacy of wamixr:g
tabet). “ |

Professor Bazerman considers himself an expert in public policy, nc'gc:-ﬁatinn,
decision-making, dispute resolution, and the interaction of decision-making, negotiation

and dispete resolotion with government laws and reguletions. Bazerman Tr. at 57,



iz

Howsver, his "specific expertise, the ressarch [he is] perhaps most well-known for, is
understanding how individnals are systematically biased in the decisions that they ma};:r:
in the negotiation context.” Ii at 16. It is this research into how psychological Taciors
affect business negotiations that is the "core of [his} strengest expertise and the pant of the
literature that [he} is best known for." Id. at 47, Not surprisingly, the "vast majority” of
his work is devoted to such ressarch. Jd, al 19, Professor Bazerman's proposed opinion
as to whether or not the settlements in this case delayed generic entry does not grow
“natnrally and directly out of [this] research.” Fed. R. Evid. 702 Advisory Comrmnittee’s
Notes (quoting Daubert v. Merrell Dow Pharmacenticals, Inc., 43 F.3d 1311, 1317 (9th
Cir. 1595} 'I'hus, as described below, Professor Bazerman's expertise does not gunalify
him to offer any conclusion regarding the "settlement pm;:asses“ in the Upsher-Smith and
ESIcases. See Hardin v. Ski Venture, Inc., 50 F.3d 1291, 1296 (5th Cir, 1995) (lirniting
expert testimony to that which “bore the most divect relationship to his education and
background™). |

First, complaint counsel would like Professor Bazerman to opine that there was a
"lack of due ditigence” by Schering with respect to the Niacor-SR lcense. But Professor
Bazerman is not qualified to testify on this point. As Professor Bazerman conceded at his
deposition:

. He bas never conducted due dzhganrce on a phanmacentical cornpound.
: Bazerman Tr. at 8.
.. He has never supervised due diligence of a pharmaceutical compound. 74,

. Hz has never been retained to conduct dus ditigence on a phmacﬂuncal
compound. f.

He has never been retained to value a phmmﬁm:uti cal produoct, - Id. ar 80-
Bl

. He has rever studied any specific dve diligence standards. /d. at 83,

. He is not familiar with any specific steps necessary to conduct due
diligence for in-licensing or eut-licensing pharmacentical products ancd
was “uncomfortable” describing the process, Id, at 35-87.
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. He docs not have & “general understending of what would formulate a sct
of commun [due diligence] stimdards.” Fd, at 83,

. Hc does nat know if there gre any standard steps for condueting dus
dilizence. Id. at Ba.

. While be believes that the ScheringfUpsher-Smith agreernent should he
evalnated based on the standards within the industry prevailing at the fime
‘of the agreement, f.e., June 1997, id. at 94-95, Baverman admitied he
never conducted a survey of drug company doe diligence standards
prevalent in June 1997, Id at 91,

. Professor Bazerman adméts that he acks “the ability to give you 4 set of
the steps that shouald be followed™ in evaluating pharmaceuotical licensing
due diligenee for the Buropean market in June 1997, Id. at 3.

. ‘When asked if pharmiceul:ica] license due diligence could be done guickly
or in an expedited fashion, Professor Bazerman testified that “T donm’t

claim the expertise to amswer that question.” id. at 99,

Professor Bazorman's solc cxperience in the phannaceutical indusujr i that he has
been retained in the past to conduct classroom-like waorkshops for pharmaceutical
business executives regarding "nepetiation training.” fd. at 85. And in the context of
those workshops, he has sometimes heard some information about due diligence done on
a specific product by a spetific c]i.v.';:m. Id. at 83-85. But Professor Bazerman conceded
that he does not know of any standard sﬁ:ps that should be taken to conduct due diligence
with respect to a pharmaceutical preduct, or whether in fact there arc any "standard”
stepé, Id. a1 86-87, 91. Given his admitted lack of knowledge on this topic, Professor
Bazerman is not qualified o testify as to whether Schcriﬁg's due diligence on Niacor-SR
was sufficient or not. See, €8 Ballard v. Buckley Pmy:ier Co., 60 T7. Supp. 2d 1180,
1182 (D, Kan. 1999) (excluding experi “?nt qualified to offer any opinions relating to the
standard of care of licensed, pmfcssiuna} I_Jiastcrs, or whether any such standard was
breached in this case™ where “{nJo tdsﬁ;nﬂny has been cited to show that [the expert] is
famfliar with how the duty of reasonable care applies to blasting operations, o that he is
otherwise gqualificd to express an ﬁpinjun as to what the defendant did or failed to do to

violate that dut},f“}.. And his proposed testimeny on this point thersfeore should be
excieded. | | |
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Second, complaint commsel proposes 0 .hswe Professor Bazerman testify that there
is something "suspicious™ about the fact that the Niacor-SR license involved mui.nl}r non-
cantingent payments, rather than primarily milestone payments. But Professor Bazerman
is 10 more an expert on pharmaceutical Ecensing than ke is on pharmaceutical due
diligence, Professor Bazerman has never testified as an expert on the topic of
phammaccurtical Heensing, has never .writtcn on that topic, did niot study pharmaceutical
licensing as part of his education, and Has never taizght on the topic, other than in the
context of teaching abomt negotiation and dispute resolution. Bazerman Tr. at 11.
Professor Bazerman has never advised a pharmaceutical company oa the value it should
pay for a liconse. Td. at 78. H-:: has revor modeled or quantified the dollar value of any
pharmacentical license, X, at 79, Professor Bazerman does not maintair a database of
pharmacentical licenses, nor has he undertaken any stedy of pharmaccutical licﬁsing.
fd. at 122, Indeed, Professor Bazerman could not recall whether he has ever seen a final
pharmaccutical livensing agreement, d, at 159,

| Instead, Profossor Bazerman's knowledge on the topic of pharmmaceutical licensing
GOInes, again, from the negotiaiiun.tfaining seminars he has conducted in the past for
pharmaceutical executives. Id. at lﬂ-il, 85. But the imited, anccdotal information ke
may have gicancd from thoss workshaps docs not qualify Professor Bazerman as an
expert to tostify abowt pharmaceutical licensing, And therefore Professor Bazerman is
not qualified to opine on the issue of whether the structure of the Niacor-SR license
payments is unus_ﬁé], anticompetitive, or exything else. See, e.g., Wilson, 163 F3d at
937, Thomas J. Kline, Inc. v. Loriliard, Inc., 878 F.2d 791, 799-80 (4th Cir. 1939)
(excluding ﬁhnuy of ﬁmpuﬂed credit practices expert with a background in generat
business for lack of training, expertence or skitl). He is simply unqualified {o speak to
the issue at all. | |

Third, cqmplaint counse] proposes to have Professor Bazemmnan testify that the

fact that the Upsher-Stmith settlernent and license were done as part of the same
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transaction is itself evidence that the settlement is anticompetitive. But Professor
Bazerman testified in bis deposition that it is "goed advice” to have parties tey to find
unrclated transactions that create value for both sides, as a way of facilitating sctflements:

Q. And how will such (rades promote seitlements?

A, T the extent that yvou can add issues (o the table that allow both sides to
be beiter off than what the deal woukl look like without that issue added (o
the table, there’s more value {o be gained; therefore, the parties are likely
to be happier with the setffemnent and an agreement is more likely to occur.

Q. At page 9 of his report, Professor Mnookin says, at the top of the first fall
paragraph on that page, "To aveid settlement failures and facihitate
settlement, I teach lawyers and mediators to search for value-creating
trades that may well be unrelated 1o the subject matter of the dispute,™ ‘

In your judgment, is this gmd advice by Professor Mnookin to

lawyers and mediators?

A, it's penerally good advice to create joint pains by crestive trades, mcludmg
' those unrelated to thc subject mattcr of the dispute.

Bazerman Tr. at 33-34. Despite mecssor Bazcrman's testimony that it is precisely for
the purpose of facilitating setilernent that partics should Inn]r.:fﬂr unrclated, mutuatly-
bencficial fransactions, complaint cmmsr;l nonctheless proposcs to have Profossor '
. Bazerman testify thﬁl the Schering's and Upsher-Smith's "hostile™ relationship mﬁke.s it
unlikely that the partes could have reached an unrelated Heensing deal as part of the
settiement. Bazerman Rpt. at 5; Bazcrman Tr. at 228. |

Professor Bazerman has no expertise in the settfernent of litigation that allaws him
to give sach an opinion, however, Professor Bazerman does not serve as a mediator or
athitrator. Bazerman Tr. at 275. Professor Bazerman is not a patent attorney, id at 50,
and has gever jmrkcd on an acwal settlement in federat or state court. Id at 220-21.
None of Professor Bazerman's research on negetiations has been done in the context of

patent settlements, d. at 131. MNor has Professor Bazerman wyitten specifically on the
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subject of the settiement of litigation, Id, at 12-16.7 I_n faet, other thﬁn the agresments at
tssue in this case, Professor Bazcrman has pé\rﬂr read a final settiement agrocement
between & branded pharmaceutical company and a generic company, Id at 156, And, of -
sourse, Professor Bazerman has not rcvit;w.e:ci any of the documents or testimony retated
to the settlement negotiations in this case. 1 at 285. Thus, once ag-ain. his proposed
testimony is simply based on the anecdotal information gleaned from certain discussions
he has had in the cuntext of negotiation workshops with pharmaceutical execittives. _I&‘. at
157.% And once again, Profcssor Bazerman's limited experience with respest o the
settlement of Jitigation does not qualify him as an expert on that 1opic, und therefore
precludes hiz proposed testimony. See, e.g., Wﬂmn, 163 ¥.3d at 937; Thomas J. Kline,
Inc., 878 F.2d a1 799-890. |

Fourth, and linally, Professor Bazerman admits he is not qualified to testify
r-:-gan:liug the value of the Niacor-SR Hicense. Id. at 90. Professor Bazerman expressty
relies on another of camplaint counsel’s experts, Nelson Levy, for the conclusion that
Schering paid too much. Barennan Bpt, at 5.

Professor Bazeoman proposes to testify mgaﬂn gthe "settlement processes” in the
Upsher-Smith and ESI cases, but he is not qualified to testify to any of the foor factors
upon which his ultimate conclusion depends. .BI:L‘EII.SE his conclusion is huilt on 2 fap]ty. |
fovndation, it cannot stand. Thus, Professor Bazerman's proposed teatimony regarding

the "settlement processes™ in this case must be excluded.

7 It is possible thar some of Professor Bazerman's articles may bave used some peneralized Img;mcm
exanples in them. He could not spemf r:.a.lly recall in his deposition, however, Jd,

* Professor Bazerman also based his opinion on the expert reports of Professor Mnookin and Mr.
(rShapghnessy. Id. at 157. Bat, of eourse, both Professor Mnookin snd M:. O'Shaughnessy testified that it
is commont cond preferable 1o oy 1o settle litigation by adding in transactions outside the seape of the

dispute.



1L CDNCLUSION
For these reasons, Schering and Upsher-Smith respectﬁll]y requests that the Court
limit the testimony of Professor Max H. Bazerman to proper rebuttal of the testimony of

Professor Mnookin and Mz, O'Shanghnessy in which Professor Bazerman has expertise.

Réspectﬂ:l]y submmtted,

(e £ gt

. John W. Nields, Jr
Marc . Schildkraut
1aura 5. Shores
Charles A. Loughlin
BOWREY SIMON ARNOLD & WHITE LLIP
1299 Permsyivania Ave., NNW.
Washingten, D.C. 20004
{202) TRI-DE00

Attorneys for Respondent
Schering-Plough Corporation

Chnsmphch Curran

Rajeev K. Malik

WHITE & CASE, LLP

601 Thirteenth Street, N.W.
Washington, D.C. 20005-3807
(202) 626-3600 '

. . [
Attorneys for Respondent
Upsher-Smith Laboratories, Inc.

Dated: Ianuary 3, 2002
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