UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COWM SSI ON

)
In the matter of )
)
DI AGEO PLC, )

a public limted conpany, )

) Docket No. C-4032
and )
)
VI VENDI UNI VERSAL S. A., )
a French societe anonyne. )
)
COMPLAI NT

Pursuant to the provisions of the Federal Trade Comm ssion Act
and the Clayton Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Comm ssion, having reason to believe
that Diageo plc and its subsidiaries ("Diageo”)and Vivendi Universal
S. A and its subsidiaries (“Vivendi”) have entered into an agreenent
in violation of Section 5 of the Federal Trade Commi ssion Act, as
anmended, 15 U.S.C. 8 45, and that the terns of such agreenent, were
they to be satisfied, would result in a violation of Section 5 of the
Federal Trade Conm ssion Act and Section 7 of the Clayton Act, 15
US C 8§ 18, and it appearing to the Conm ssion that a proceeding in
respect thereof would be in the public interest, hereby issues its
conplaint, stating its charges as follows:

l. Respondent Di ageo

1. Respondent Diageo is a public limted conmpany
organi zed, existing and doing business under and by virtue of the
| aws of England and Wales, with its office and principal place of
busi ness | ocated at 8 Henrietta Place, London WLA 9AG, Engl and.

2. Anmong ot her things, Respondent Di ageo produces,
distributes, and sells distilled spirits products fromfacilities
that it owns or operates worl dw de.



3. In the United States, Diageo operates its distilled
spirits business through a wholly-owned subsi diary corporation,
Gui nness UDV North Anmerica, Inc., whose principal business offices
are |located at Six Landmark Square, Stanford, Connecticut 06901.

4. Respondent Di ageo had total revenues, fromthe sale
of all products, of about $19 billion in 2000. Respondent Di ageo’s
United States revenues fromthe sale of all products were about $8.5
billion in 2000.

5. Respondent Di ageo is, and at all tinmes rel evant
herei n has been, engaged in the sale and distribution in the United
States of various distilled spirits products, including (a) rum (b)

gin, (c) Scotch whisky, and (d) Cognac. The distilled spirits
products that Di ageo markets or sells solely or jointly in the United
States include Malibu Rum Gordon’s G n, Johnnie Wal ker Bl ack Scotch
whi sky, Hennessy Cognac, and Oban, Lagavulin, Dal whinnie, Cardhu,
Tal i sker, Craggannore, Knocando, G enkinchie, and Gen Od single
mal t Scotch whi ski es.

6. Respondent Diageo is, and at all tinmes rel evant
herei n has been, engaged in comrerce, or in activities affecting
commerce, within the neaning of Section 1 of the Clayton Act, 15
US.C 8 12, and Section 4 of the Federal Trade Conm ssion Act, 15
U S.C 8§ 44.

1. Respondent Vi vendi

7. Respondent Vivendi is a societe anonyne organi zed,
exi sting and doi ng busi ness under and by virtue of the |aws of
France, with its office and principal place of business |ocated at
42, avenue de Friedl and, 75380 Paris Cedex, France.

8. Anmong ot her things, Respondent Vivendi produces,
di stributes, and sells distilled spirits products fromfacilities
that it and its subsidiaries own or operate worldw de as part of
their Seagram Spirits and Wne G oup (“Seagrant).

9. In the United States, Respondent Vivendi operates its
distilled spirits business principally through Joseph E. Seagram &
Sons, Inc., a wholly-owned subsidiary corporation that has its
princi pal business offices |ocated at 375 Park Avenue, New York, New
York 10152-0192.

10. Respondent Vivendi had total sales, for al
products, of about $39.7 billion in 2000. Respondent Vivendi’'s
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United States sales of all products totaled about $6.7 billion in
2000.

11. Respondent Vivendi is, and at all times rel evant
herei n has been, engaged in the sale and distribution in the United
States of various distilled spirits products, including (a) rum (b)
gin, (c) Scotch whisky, and (d) Cognac. The distilled spirits
products that Vivendi markets or sells in the United States include
Captain Morgan Original Spiced Rum Seagramis G n, Chivas Rega
Scotch whi sky, The Genlivet single malt Scotch whisky, and Martell
Cognac.

12. Respondent Vivendi is, and at all times rel evant
herei n has been, engaged in comerce, or in activities affecting
comerce, within the neaning of Section 1 of the Clayton Act, 15
US.C 8 12, and Section 4 of the Federal Trade Conm ssion Act, 15
U S.C 8§ 44.

1. Third Party Pernod Ricard

13. Third party Pernod Ricard S. A and its subsidiaries
(“Pernod Ricard”) is a societe anonynme organized, existing and doing
busi ness under and by virtue of the laws of France, with its office
and principal place of business |located at 142 boul evard Haussnann,
75379 Paris, France.

14. In the United States, Pernod Ricard operates through
a whol |l y-owned subsi diary corporation, Austin, Nichols & Co., Inc.,
with offices located at 156 East 46'" Street, New York, New York
10017. Anong other things, Pernod Ricard markets and sells distilled
spirits in the United States.

15. Pernod Ricard had total revenues, fromthe sal e of
all products, of about $4 billion in 2000. Pernod Ricard’ s United
States sales of all products total ed about $250 mllion in 2000.

| V. The Proposed Acquisition and Transaction

16. On or about Decenber 4, 2000, Respondent Di ageo and
Third Party Pernod Ricard entered into a Framework Agreenment jointly
to bid for the acquisition of all of Seagram s spirits and w ne
busi ness. Diageo and Pernod Ricard agreed that if their bid was
accepted by Respondent Vivendi, Diageo and Pernod Ricard would split
bet ween them t he vari ous Seagram conpani es and assets conprising the
Seagranis spirits and w ne business.



17. On or about Decenber 19, 2000, Respondents Di ageo and
Vivendi, and third party Pernod Ricard, executed their Stock and
Asset Purchase Agreenment. Under this Agreenent, Diageo and Pernod
Ricard jointly undertook to acquire Seagram from Vivendi for a tota
of $8.15 billion. Pursuant to the Framework Agreenment previously
entered into between Di ageo and Pernod Ricard, Respondent Di ageo
woul d contribute $5 billion and Pernod Ricard would contribute the
remai ning $3.15 billion for the acquisition of Seagram

18. Under the terms of the Stock and Asset Purchase
Agreement and the Framewor k Agreenent:

(a) The Seagram busi nesses acquired by Di ageo through
pur chases of corporations or assets would hold, anong
ot her brands and assets, all Seagram rum assets,
i ncludi ng Captain Morgan Original Spiced Rum Captain
Morgan’s Parrot Bay Rum and Myers’s Rum

(b) The Seagram busi nesses acquired by Pernod Ricard through
purchases of corporations or assets would hold, anpng
ot her brands and sone rel ated assets, Seagram s G n,
Chi vas Regal Scotch whisky, The d enlivet Scotch whisky,
and Martell Cognac;

(c) Diageo would operate the “back office” operation of Joseph
E. Seagram & Sons, Inc., and, for up to one year, provide
adm ni strative services to Pernod Ricard for the Seagram
brands that Pernod Ricard woul d be acquiring, including
(1) order taking; (2) maintaining accounts receivable
files; (3) inventory managenent, |ogistics planning, and
custoner shipping; and (4) the provision of information;
and

(d) Diageo would acquire or have access to confidenti al
comercially sensitive marketing and production materi al
regarding all of the Seagram brands that Pernod Ricard
woul d be acquiring.

19. On or about October 23, 2001, the Federal Trade
Comm ssion authorized its staff to file a conplaint for tenporary
restraining order and prelimnary injunction in United States
District Court for an order blocking the proposed acquisition pending
a determ nation by the Comm ssion, after adm nistrative proceedi ngs,
whet her the proposed acquisition is anticonpetitive.



V. Trade and Commerce

A. Rel evant Product ©Markets

20. The rel evant product markets in which it is
appropriate to assess the effects of the proposed acquisition are:
(a) premumrum (b) popular gin, (c) deluxe Scotch whisky, (c)
single malt Scotch whisky, and (e) Cognac. 1In addition to these
rel evant markets, broader or narrower relevant markets nmay al so
exi st.

a. Prem um Rum

21. Rumis a distilled spirit made from cane sugar or its
byproducts. Premiumrumis rumthat is generally advertised,
pronot ed, and avail abl e t hroughout the United States, and sold at
retail at prices higher than nost other runs. The nobst popul ar
prem um rum products sold in the United States include Bacardi Light
Rum Captain Morgan Original Spiced Rum Captain Mdrgan’s Parrot Bay
Rum and Malibu Rum Total United States prem umrum sales in 2000
were about 12 mllion 9-liter equival ent cases, which represents
about $1 billion in retail sales.

b. Popular G n

22. Gnis adistilled spirit made from grain and
botanicals, primarily juniper. Popular ginis gin that is
principally nade and bottled in North Anerica, is generally
advertised, pronoted, and avail abl e throughout the United States, and
sold at retail at prices that are |ower than the prem um gins, which
are inported fromthe United Kingdom but higher than the gins that
are not widely advertised and pronmoted. The npbst popul ar gins sold
in the United States include Seagramis G n and Gordon’s G n. Total

United States popular gin sales in 2000 were about 5.2 mllion 9-
liter equival ent case, which represents about $650 mllion in retail
sal es.

C. Del uxe Scotch Wi sky

23. Scotch whisky is a distilled spirit made in Scotl and
frommlt, or malt and barl ey, and aged a m ninum of three years.
Del uxe Scotch whisky is a blend of malt and grain Scotch whiskies
frommany distilleries, typically aged at |east 12 years, and bottled
in Scotland. Deluxe Scotch whisky is generally advertised, pronoted,
and avail abl e throughout the United States, and sold at retail at



prices higher than premnm um Scotch whi sky products, but |ower than
single malt Scotch whiskies. The nost popul ar del uxe Scotch whi sky
products sold in the United States are Chivas Regal Scotch whisky and
Johnni e Wal ker Bl ack Scotch whisky. Total sales of deluxe Scotch in
the United States in 2000 were about 1.1 mllion 9-liter equival ent
cases, which represents about $450 million in retail sales.

d. Single Malt Scotch Wi sky

24, Single malt Scotch whisky is a Scotch that is
produced fromthe malt of a single distillery, and is normally
bottled in Scotland. The nobst popul ar single malt Scotch whi skies
sold in the United States include The denlivet, denfiddich, Oban
Lagavul i n, Dal whi nni e, Cardhu, and Talisker. Total sales of single
malt Scotch whiskies in the United States in 2000 were about 700, 000
9-liter equivalent cases, which represents about $250 mllion in
retail sales.

e. Cognac

25. Cognac is a brandy, which is distilled wine, that is
produced and bottled in southwestern France. The nost popul ar
Cognacs sold in the United States are Courvoisier, Hennessy, Martell,
and Renmy Martin. Total sales of Cognhac in the United States in 2000
were about 2.8 mllion 9-liter equival ent cases, which represents
about $1 billion in retail sales.

B. Rel evant Geographi c Markets

26. The rel evant geographic markets in which it is
appropriate to assess the effects of the proposed acquisition in each
rel evant market are (a) the United States and (b) individual states
and territories of the United States.

C. Conditions of Entry

27. Entry into each of the relevant markets woul d not be
timely, likely, or sufficient to prevent the anticonpetitive effects
from occurring.



\Y/ Mar ket Structure

28. The relevant markets are highly concentrated, whether
measured by the Herfindahl-Hi rschman Index (“HH ") or by two-firm and
four-firmconcentration rati os.

a. Prem um Rum

29. In the national prem umrum narket, Respondent Di ageo
and or its subsidiaries have about an 8% share and Respondent Vi vendi
and or its subsidiaries have about a 33% share. The only other
significant seller of premumrumis Bacardi USA, which has about a
54% share. The proposed acquisition would increase the HH by about
550 points, result in market concentration of about 4,600 points, and
create a duopoly.

30. Concentration in many prem umrum state and territory
mar kets does not vary significantly fromthe high concentration in
the national prem um rum market.

b. Popular G n

31. In the national popular gin market, Respondent
Di ageo and or its subsidiaries have about a 34% share and Respondent
Vivendi and or its subsidiaries have about a 66% share. |f Diageo

were to acquire or control the marketing of Seagramis Gn, the HH
woul d i ncrease by about 4,500 points, result in market concentration
of about 10,000 points, and create a nonopoly.

32. Concentration in many popular gin state and territory
mar ket s does not vary significantly fromthe high concentration in
t he national popular gin narket.

C. Del uxe Scotch Wi sky

33. In the national deluxe Scotch whi sky market,
Respondent Di ageo and or its subsidiaries have about a 51% share and
Respondent Vivendi and or its subsidiaries have about a 49% share.
| f Diageo were to acquire or control the marketing of Chivas Regal
Scot ch whi sky, the HH would increase by about 5,000 points, result
in market concentration of about 10,000 points, and create a
nonopol y.



34. Concentration in many del uxe Scotch whi sky state and
territory markets does not vary significantly fromthe high
concentration in the national deluxe Scotch whisky market.

d. Single Malt Scotch Wi sky

35. In the national single malt Scotch market whisky,
Respondent Di ageo and or its subsidiaries have about a 6% share and
Respondent Vivendi and or its subsidiaries have about a 26% share.
| f Di ageo were to acquire or control the marketing of The d enlivet
Scotch whi sky, the HH would increase by about 300 points and result
in market concentration of about 2,000 points.

36. Concentration in many single malt Scotch whi sky state
and territory markets does not vary significantly fromthe high
concentration in the national single malt Scotch whisky narket.

e. Cognac

37. In the Cognac market, Respondent Di ageo and or its
subsi di ari es have about a 54% share and Respondent Vivendi and or its
subsi di ari es have about a 9% share. |If Diageo were to acquire or

control the marketing of Martell Cognac, the HHI would increase by
about 900 points and result in market concentration of about 4,600
poi nts.

38. Concentration in many Cognac state and territory
mar ket s does not vary significantly fromthe high concentration in
t he national Cognac narket.



A\ Effects of the Acquisition

39. The proposed acquisition and transaction may
substantially | essen conpetition in each of the relevant markets in
t he foll ow ng ways, anong ot hers:

(a) by elimnating direct conpetition between
Respondent Di ageo and Respondent Vi vendi;

(b) by increasing the likelihood that Respondent
Diageo will unilaterally exercise market power;
and

(c) by increasing the likelihood of, or
facilitating, collusion or coordinated
i nteraction;

each of which may result in higher prices or reduced consuner choice.

VI, Vi ol ati ons Char ged

40. The Stock and Asset Purchase Agreenent dated as of
Decenmber 19, 2000, as anended, entered into between Respondent Di ageo
(jointly with Third Party Pernod Ricard) and Respondent Vivendi for
the sale of Seagram constitutes a violation of Section 5 of the
Federal Trade Conm ssion Act, as anmended, 15 U.S.C § 45.

41. |If the proposed acquisition were consummat ed,
Respondent Di ageo would be in violation of Section 5 of the Federal
Trade Conmmi ssion Act and Section 7 of the Clayton Act, 15 U.S.C.

§ 18.

WHEREFORE, THE PREM SES CONSI DERED, the Federal Trade
Conmi ssion on this nineteenth day of Decenber, 2001, issues its
Conpl ai nt agai nst Respondents Di ageo and Vi vendi .

By the Commi ssi on.

Donald S. Clark
Secretary
[ SEAL]



