OPI NI ON OF COW SSI ONER ROSCCE B. STAREK, |11,
CONCURRI NG | N PART AND DI SSENTI NG | N PART

In the Matter of

| NTERNATI ONAL ASSCCI ATI ON OF CONFERENCE | NTERPRETERS, ET AL.
Docket No. 9270

I n an opinion issued just about a year ago, the Conm ssion
hel d that respondent California Dental Association ("CDA")
commtted a per se violation of the antitrust |aws by
pronmul gating and enforcing restrictions on nenbers' advertising
of prices for dental services in California. 1 A though | agreed
with ny colleagues that CDA's restraints on both price and non-

price advertising nmerited antitrust condemmation, | disagreed
with their per se approach, which in ny viewapplied -- by its
| anguage and its logic -- not only to CDA's particular price

advertising restraints but also to "all agreenents anong

conpetitors to restrain truthful, nondeceptive price

advertising." 2 | pointed out in CDA that Massachusetts Board of
Regi stration in Optonetry, 110 F.T.C 549 (1988) (" Mass. Board")

-- frequently and fruitfully relied on until CDA, then cast aside
(if not explicitly overruled) by the CDA najority for reasons
never clearly spelled out -- still provides a dependabI%

framework for the analysis of horizontal restraints.

! California Dental Ass'n, Docket No. 9259, 5 Trade Reg.
Rep. (CCH) 9 24,007 (Mar. 25, 1996) (" CDA"), appeal pending, No
96- 70409 (9th Gr., filed May 20, 1996). The Comm ssion al so
concluded that CDA's restrictions on both price and non-price
fornms of advertising were unlawful under the antitrust rule of
reason. CDA, slip op. at 37-39 [5 Trade Reg. Rep. (CCH)
M 24,007 at 23, 796-97].

2 CDA, pi nion of Comm ssioner Roscoe B. Starek, 111,
Concurring in Part and Dissenting in Part, at 1 [5 Trade Reg.
Rep. (CCH) 1 24,007 at 23, 815].

3 "[1]f the majority considers WMass. Board beyond repair,
why has it not overruled the case? If the majority has
identified specific weaknesses in Mass. Board anal ysis that m ght
be remedi ed, why not apply Mass. Board in this and ot her
appropriate cases so that the process of case-by-case adaptation
and i nprovenent can occur?" ld. at 9 [5 Trade Reg. Rep. (CCH)

M 24,007 at 23, 818].



Once again | agree with the result reached by ny col | eagues
but disagree with elenents of their analytical methodol ogy. |
concur in the Commssion's determnations that (1) the Comm ssion
has personal jurisdiction over respondent |nternational
Associ ation of Conference Interpreters; (2) the Federal Trade
Comm ssion Act's not-for-profit exenption is unavailable to
respondents; and (3) neither the statutory nor the nonstatutory
| abor exenption i mmuni zes respondents' conduct. | also have no
objection to the Oder appended to the majority's opinion,
because in ny viewthe najority reached the correct determ nation

as to which restraints should be declared unlawful. | sinply do
not share the najority's eagerness to repl ace Mass. Board's
prudent approach to horizontal restraints with a systemin which
reference to categories of conduct -- sone condemed per se,
ot hers judged under the rule of reason -- supplants discerning
anal ysis. *

In one footnote in its opinion, the majority nmakes passing
reference to a point that | enphasized in CDA -- that the Suprene
Court's horizontal restraints jurisprudence of the |ate 1970s and
early 1980s established the foundation for an anal ytica
met hodol ogy like that laid down in Mass. Board.> Neverthel ess,
judging fromthe juxtaposition of that footnote with the
majority's observation (in the acconpanying text) that "[r]ecent

Suprene Court decisions continue the distinction between per se
and rul e of reason analyses," ° ny colleagues apparently believe

4 The fact that ny colleagues and | agree here -- as we
didin CDA -- on which restraints are illegal does not nean that
our di sagreenent over anal ytical methodol ogy | acks practi cal
significance. Sone future cases will likely involve alleged

restraints whose conpetitive ramfications are nore anbi guous

than those at issue in the present case. Wether the Comm ssion
applies a Mass. Board analysis or adheres to the nore nechanica
approach established in CDA (and foll owed today) coul d obviously
nmake a difference to the outcone.

> "W note that some earlier Suprenme Court cases had

suggested the nerging of the per se and rule of reason anal yses.

See, e.g., Broadcast Music, Inc. v. CBS, Inc., 441 U S 1 (1979)
("BM'"); FTCv. Indiana Fed n of Dentists, 476 U S. 447, 461
("IFD'). Areeda also has suggested that there nay have been sone
convergence of the per se category ( see, e.g., the willingness to
| ook beyond a horizontal price agreenent in BM) and a full bl own
rule of reason ( see, e.g., the 'quick | ook' approach of | FD) so
that at tines the two antitrust approaches do not differ
significantly. See 7 Phillip E Areeda, Antitrust Law 1 1508c,
at 408 (1986)." Sip op. at 14 n.11.

6 ld. at 14.



that the Supreme Court deci ded for reasons unexpl ained to forsake
t he approach of |FD and BM and has instead endorsed the use of
categories whose legality falls on one side or the other of a
supposedly bright per se/rule of reason |ine.

Qoviously, | do not assert that the Suprene Court and the
| oner courts have never found a practice to be per se illegal
Naked price-fixing, bid-rigging, market or custoner allocation,
and certain types of boycotts are condemed per se upon proof of
t he existence of an agreenent -- that is, they are conclusively
presumed to restrain trade unreasonably. But over the |last 20
years, Suprene Court jurisprudence pertaining to restraints of
trade -- both horizontal and vertical -- has steadily evol ved
into a heightened sensitivity to the economc inplications of the
conduct at issue and a reluctance to base condemnati on of a
particul ar practice on a superficial resenblance to price-fixing.

The Suprene Court decisions on which the najority relies
(Palmer v. BRG of CGeorgia, Inc., 498 U S 46 (1990), and FTC v.
Superior Court Trial Lawyers Association, 493 U S 411 (1990)

(" SCTLA")) do not undermne ny point that the consistent thrust
of the Court's decisions since the |ate 1970s has been to eschew
antitrust decisionnaking on the basis of |abels, categories, and
nmechanical line-drawing. It is hardly surprising that the Court
found per se violations in Palnmer and SCTLA, both of which

i nvol ved conduct long viewed as plainly anticonpetitive; nor is
there any doubt that such cases will continue to arise as long as
there is antitrust enforcenent. But the Suprene Court has not
signaled a retreat fromthe "presunption in favor of a rule-of-
reason standard" 7 for analyzing restraints. BM, |FD, and NCAA®
still represent the general direction of the Court's thinking in
this area; Palner and SCTLA sinply illustrate, against the
backdrop of this overall trend, that anticonpetitive conduct can
occasional |y be condemmed per se.

! Busi ness El ecs. Corp. v. Sharp Elecs. Corp., 485 U S
717, 726 (1988).

8 Nat'l Collegiate Athletic Ass'n v. Board of Regents,
468 U. S. 85 (1984).



The approach of the majority does nothing to mtigate -- and
in fact perpetuates -- the principal weakness of CDA: that
oversinplistic anal ogizing to traditional per se categories is
not a satisfactory substitute for the cautious anal ysis nmandat ed
by the Suprene Court. ° By contrast, Mass. Board, wth whatever
inmperfections it had, distilled the essential elenments of the
Suprene Court's teaching: that seemng restraints of trade may
not be what they first appear to be; that it is necessary to
devote adequate scrutiny to an alleged restraint's conpetitive
effects unl ess one can say, with a very hi gh degree of
confidence, that it is unm stakably anticonpetitive; and that
t hi s whol e exerci se shoul d not be conducted through the use of
| abel s and categories. As | observed above, if the Mass. Board
anal ysi s needs inprovenent, the instant case presents (as did
CDA) an opportunity to acconplish that. Wat | cannot accept is
the majority's unwarranted abandonnent of the Mass. Board
pr ecedent .

o NCAA, supra n.8; BM, supra n.5.



