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ORDER REOPENI NG AND MODI FYI NG ORDER

On Septenber 13, 1996, respondent The Penn Traffic Conpany
("Penn Traffic") filed a Petition of Respondent the Penn Traffic
Conpany to Reopen and Set Aside the Provisions of Paragraph Il A
3 of the Order Entered Herein ("Petition"). In its Petition,
Penn Traffic requests that the Conm ssion reopen the order in
Docket No. C-3577 ("Order") to set aside Paragraph Il1.A 3. which
requires Penn Traffic to divest either one of two supermarkets it
owns in M. Carnel, Pennsylvania. The Petition addresses the
remai ni ng one of three supermarket divestitures required by the
Order. The Conm ssion previously approved Penn Traffic's
applicati?n for divestiture of the other tw supernarkets on June
17, 1996.

For the reasons discussed bel ow, the Conm ssion has
determ ned that Penn Traffic has denonstrated changed conditions
of fact sufficient to require the reopening and nodification of
the Order.

! Penn Traffic conpleted the sale of the assets of the

super mar ket in Towanda, Pennsylvania on July 2, 1996 (required
pursuant to T I1.A 1 of the Order), and conpleted the sale of the
supermarket in Pittston, Pennsylvania on July 5, 1996 (required
pursuant to T I1.A 2 of the Oder).



THE PETI TI ON

In its Petition,? Penn Traffic requests that the Conmi ssion
nodi fy the Order to elimnate the remaining required divestiture
under the Order--i.e. a supermarket divestiture in M. Carnel.?
Penn Traffic bases its Petition on changed conditions of fact and
public interest considerations.* The changes of fact alleged by
Penn Traffic include the actual entry into the M. Carnel market
of a Sav-A-Lot store and the prospective entry (in March 1997) of
a Wal - Mart Supercenter (featuring a | arge supermarket), just
outside the M. Carnel Township limts. At the tinme the Oder
becane final (May 22, 1995), Sav-A-Lot had not opened its store
and Wal -Mart had not announced its decision to build a
Supercenter near M. Carnel.

In addition to change of fact, Penn Traffic argues that it
isin the public interest to grant its Petition, because a
further divestiture would, in effect, force Penn Traffic to exit
the local M. Carnel market. Penn Traffic alleges that the
above-descri bed changes in the conpetitive conditions have
contributed to its inability to effect a divestiture in M.
Carnel. According to Penn Traffic, these conditions have eroded
the marketability and long-termviability of its smaller M.
Carnmel supermarket |ocation for use as a supermarket. Therefore,
Penn Traffic states that if required to divest in M. Carnel, it
will attenpt to sell its larger supermarket and then cl ose the
smal | er supermarket, thereby exiting the local M. Carnel
mar ket . °

1. STANDARD FOR RECPENI NG AND MODI FYI NG FI NAL ORDERS

Section 5(b) of the Federal Trade Conmi ssion Act provides
that the Comm ssion shall reopen an order to consider whether it
shoul d be nodified if the respondent "nakes a satisfactory
showi ng that changed conditions of law or fact"” so require. A

2 In support of its Petition, Penn Traffic provided the

affidavit of Robert G Coleman, Director of Real Estate for the
Ri verside Division of the Penn Traffic Conpany ("Col eman
Affidavit").

3 Oder, T 11.A 3.

4 Penn Traffic does not assert that any change of | aw

requires reopening the Order.

5

22-24.

Petition at pp. 11-13. Colenman Affidavit at Y 8-9,



satisfactory show ng sufficient to require reopening is nmade when
a request to reopen identifies significant changes in

ci rcunst ances and shows that the changes elimnate the need for
the order or make continued application of it inequitable or
harnful to conpetition. S. Rep. No. 96-500, 96th Cong., 2d Sess.
9 (1979) (significant changes or changes causing unfair

di sadvant age); Loui siana-Pacific Corp., Docket No. C- 2956, Letter
to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart
Letter").®

Section 5(b) also provides that the Conm ssion may nodify an
order when, although changed circunstances would not require
reopeni ng, the Conmm ssion determ nes that the public interest so
requires. Respondents are therefore invited in petitions to
reopen to show how the public interest warrants the requested
modi fication.” In such a case, the respondent nust denonstrate
as a threshold matter sone affirmative need to nodify the order.?®
For exanple, it may be in the public interest to nodify an order
"to relieve any inpedinment to effective conpetition that may
result fromthe order."® Once such a show ng of need is nade,
the Comm ssion will balance the reasons favoring the requested
modi fi cati on agai nst any reasons not to make the nodification. '
The Comm ssion also will consider whether the particul ar
nodi fication sought is appropriate to renedy the identified
harm *

The | anguage of section 5(b) plainly anticipates that the
burden is on the petitioner to nake a "sati sfactory show ng" of
changed conditions to obtain reopening of the order. The

6 See also United States v. Louisiana-Pacific Corp.

967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A decision to reopen
does not necessarily entail a decision to nodify the order.
Reopeni ng may occur even where the petition itself does not plead
facts requiring nodification.").

! Hart Letter at 5; 16 CF.R 8§ 2.51.

8 Danon Corp., Docket No. C-2916, Letter to Joel E
Hof f man, Esq. (March 29, 1983), at 2 ("Danon Letter"), reprinted
in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH) f 22, 207.

° Damon Corp., Docket No. C-2916, 101 F.T.C. 689, 692
(1983).
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Danon Letter at 2.

1 Danmon Letter at 4.



| egislative history also makes clear that the petitioner has the
burden of show ng, other than by conclusory statenents, why an
order should be nodified. The Comm ssion "may properly decline
to reopen an order if a request is nerely conclusory or otherw se
fails to set forth specific facts denonstrating in detail the
nature of the changed conditions and the reasons why these
changed conditions require the requested nodification of the
order.” S. Rep. No. 96-500, 96th Cong., 1st Sess. 9-10 (1979);
see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and nodify). |If the Comm ssion determ nes
that the petitioner has made the necessary show ng, the

Comm ssi on nust reopen the order to consider whether nodification
is required and, if so, the nature and extent of the

nodi fication. The Comm ssion is not required to reopen the
order, however, if the petitioner fails to neet its burden of
maki ng the satisfactory showing required by the statute. The
petitioner's burden is not a light one in view of the public
interest in repose and the finality of Conmm ssion orders. See
Federated Departnent Stores, Inc. v. Mitie, 425 U S. 394 (1981)
(strong public interest considerations support repose and
finality).

111. PENN TRAFFI C HAS DEMONSTRATED CHANGED CONDI TI ONS OF FACT
THAT REQUI RE THE REGPENI NG AND MODI FI CATI ON OF THE ORDER

Penn Traffic's Petition denponstrates that new entry into the
rel evant nmarket elimnates the need for a divestiture pursuant to
Paragraph 11.A 3. of the Order. The Petition does not contain
sufficient information for the Comm ssion to conclude that the
Sav-A-Lot is a "supermarket”, as defined by the Order, and is,
thereby, in the relevant product nmarket.'® However, the Wal-Mart
Supercenter will feature a full-1line supernmarket of at |east
40, 000 square-feet® (larger than either of Penn Traffic's two

12 Al t hough Sav-A-Lot offers many itens sold through

supermarkets, Penn Traffic has not denonstrated that the Sav-A-
Lot carries all relevant product categories i dentified in
Paragraph 1.D. of the Order as defining a "supernarket," e.q.
fresh meat, nor that the Sav-A-Lot carries the variety of brands
and sizes within a category that would be found in Penn Traffic's
conpar abl e super nmar ket s.

13 Wal - Mart sources estimate the grocery and grocery-
rel ated product area of this Supercenter to be between 40,000 and
60, 000 square feet.



M. Carnmel supermarkets)' and is, thus, in the relevant product
mar ket . *°

This Supercenter will be |ocated approxinmately one mle from
the city limts of M. Carnel, the geographic market identified
in the conplaint, and less than two miles fromeither of Penn
Traffic's two M. Carnel supermarkets.! The Supercenter
|ocation is in a relatively undevel oped area between M. Carne
and Shanokin and is easily accessible by car fromboth of these
nor e devel oped popul ation centers. Such a sizable, well-
recogni zed entrant, in this sem-rural area, where nost
super mar ket shopping is done by car, will draw custoners froma
br oader geographic region than is identified in the conplaint.?*®
Therefore, unlike the conpetitive conditions that existed when
the Order becane final, supermarket conpetition will expand
outside the M. Carnmel Township limts to include the
Supercenter.

Further, Penn Traffic has responded to these antici pated
conpetitive changes by initiating plans to expand (to about
40, 000 square feet) and inprove the larger of its M. Carne
supermarkets. ' Accordingly, when the Wal - Mart Supercenter
opens, it appears certain that it will be in direct conpetition
with Penn Traffic's supermarkets in M. Carnel

1 Penn Traffic operates one 29,000 square foot

super mar ket and one 25,000 square foot supermarket in M. Carnel.
15 The Supercenter, currently under construction, wll
have a total of 186,000 square feet.
16 Par agraph 7(b) of the conplaint in this matter
identifies the Mount Carnel, Pennsylvania area to include "the
Bor ough of Munt Carnel and the Township of Munt Carnel."

17 Prior to the opening of the Supercenter, the nearest

supermarkets to Penn Traffic's M. Carnel supernmarkets are in
Shanoki n, Pennsylvania, eight mles east of M. Carnel.

18 In addition, Wal-Mart's general nerchandi se product

selection further increases its potential drawi ng power from
t hese areas.

19 Col eman Affidavit at Y 27-28.
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G ven the sales volune that can reasonably be expected to be
generated fromthe residents of M. Carnel,? the additiona
conpetition froma large conpetitor, such as Wal-Mart, is
sufficient to renedy the conpetitive concerns that the Order is
designed to address.® Therefore, the inmmnent entry of the Wal-
Mart Supercenter constitutes a change of fact that elimnates the
need for Penn Traffic to divest a supermarket in M. Carnel and
requires the reopening and nodification of the Order to set aside
Paragraph 11.A 3 which requires such a divestiture.

Because the Commi ssion has determ ned to grant Penn
Traffic's Petition based on change of fact, we do not reach a
determ nation with respect to Penn Traffic's public interest
argument s.

Accordingly, IT 1S ORDERED that this matter be, and it
hereby is, reopened and that the Conmm ssion's Order be, and it
hereby is, nodified to set aside Paragraph Il1.A 3, as of the
effective date of this order.

By the Conmi ssion.

Donald S. C ark
Secretary

| SSUED: January 10, 1997

20 St udi es conducted by Penn Traffic estinmate the total

weekly potential food store sales fromM. Carnel, Atlas, and
Kul pront boroughs, and M. Carnel Township in Pennsylvania to be
$361, 000. Coleman Affidavit at T 12.

2 Penn Traffic estinmates that the Supercenter may succeed
in taking approximately $150,000 in weekly sales, or about 41.5%
of the total potential sales (of $361,000) fromthe M. Carne
trade area identified in the Coleman Affidavit § 12. Col eman
Affidavit § 19.



