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ORDER GRANTI NG | N PART REQUEST TO REGPEN AND
MCDI FY ORDER | SSUED JULY 31, 1979

On April 1, 1996, Pendl eton Wolen MIls, Inc.
("Pendl eton"), filed its "Request To Reopen” ("Petition") in
Docket No. C-2985, pursuant to Section 5(b) of the Federal Trade
Conmi ssion Act, 15 U.S.C. 8§ 45(b), and Section 2.51 of the
Commi ssion's Rules of Practice, 16 CF.R § 2.51 ("Rules").
Pendl et on asks the Comm ssion to reopen and nodify the consent
order issued by the Comm ssion on July 31, 1979 ("Order™), in
Pendl et on Woolen MIls, Inc., 94 F.T.C. 229 (1979).

In its Petition, Pendleton asks the Comm ssion to reopen the
Order and nodify provisions that [imt Pendleton's ability to
restrict the prices advertised by its dealers for Pendl eton
apparel and unilaterally to termnate a dealer for failure to
adhere to previously announced resale prices. |In support of its
Petition, Pendleton maintains that reopening and nodification is
warrant ed by changed conditions of fact and the public interest.
Pendl eton's Petition was placed on the public record for thirty
days; no comments were received.

|. Standard for Reopening a Final Oder of the Conmi ssion

Section 5(b) of the Federal Trade Conm ssion Act, 15 U.S.C.
8 45(b), provides that the Comm ssion shall reopen an order to
consi der whether it should be nodified if the respondent "makes a
satisfactory show ng that changed conditions of |law or fact" so
require. A satisfactory show ng sufficient to require reopening
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is made when a request to reopen identifies significant changes
in circunstances and shows that the changes elimnate the need
for the order or make continued application of it inequitable or
harnful to conpetition. S. Rep. No. 96-500, 96th Cong., 2d Sess.
9 (1979) (significant changes or changes causing unfair

di sadvant age); see Loui siana-Pacific Corp., Docket No. C 2956,
Letter to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart
Letter").?

Section 5(b) also provides that the Conm ssion may nodify an
order when, although changed circunstances would not require
reopeni ng, the Conmmi ssion determ nes that the public interest so
requires. Respondents are therefore invited in petitions to
reopen to show how the public interest warrants the requested
nodi fication. Hart Letter at 5; 16 CF.R 8§ 2.51. 1In such a
case, the respondent nust denonstrate as a threshold nmatter sone
affirmative need to nodify the order. Danon Corp., Docket
No. C-2916, Letter to Joel E. Hoffman, Esq. (March 29, 1983),
at 2 (unpublished) ("Danon Letter"). For exanple, it may be in
the public interest to nodify an order "to relieve any inpedi nment

to effective conpetition that may result fromthe order.” Danobn
Corp., 101 F.T.C. 689, 692 (1983). Once such a showi ng of need
is made, the Comm ssion will bal ance the reasons favoring the

request ed nodification agai nst any reasons not to make the
nodi fi cation. Danon Letter at 2. The Conmm ssion also wll
consi der whether the particular nodification sought is
appropriate to renmedy the identified harm Danon Letter at 4.

The | anguage of Section 5(b) plainly anticipates that the
burden is on the petitioner to nake a "sati sfactory show ng" of
changed conditions to obtain reopening of the order. The
| egi slative history also makes clear that the petitioner has the
burden of show ng, other than by conclusory statenents, why an
order should be nodified. The Conmm ssion "may properly decline
to reopen an order if a request is nerely conclusory or otherw se
fails to set forth specific facts denonstrating in detail the
nature of the changed conditions and the reasons why these
changed conditions require the requested nodification of the
order." S. Rep. No. 96-500, 96th Cong., 1st Sess. 9-10 (1979);
see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and nodify). |If the Comm ssion determ nes
that the petitioner has nmade the necessary show ng, the

! See also United States v. Louisiana-Pacific Corp.

967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A decision to reopen
does not necessarily entail a decision to nodify the order.
Reopeni ng may occur even where the petition itself does not plead
facts requiring nodification.").



Comm ssi on nust reopen the order to consider whether nodification
is required and, if so, the nature and extent of the

nodi fication. The Comm ssion is not required to reopen the
order, however, if the petitioner fails to neet its burden of
maki ng the satisfactory showing required by the statute. The
petitioner's burden is not a light one in view of the public
interest in repose and the finality of Conm ssion orders. See
Federated Departnent Stores, Inc. v. Mitie, 425 U S. 394 (1981)
(strong public interest considerations support repose and
finality).

. Reopening Is in the Public |nterest

Pendl eton asserts in its Petition that its inability under
the Order to establish and nmaintain price-restrictive cooperative
advertising prograns and unilaterally to termnate resellers that
decline to adhere to previously announced resale prices and sal e
periods has inpeded its ability to conpete. Because of
restrictions in the Order, Pendleton maintains, it is unable to
choose freely those with whomit wll deal and unable to
term nate business relationships with retailers that advertise
and price Pendl eton products in a matter inconsistent with
Pendl eton's inmage and quality and with Pendl eton's marketing
strategies. In addition, Pendleton clains that it is unable
under the Order unilaterally to inpose restrictions on
cooperative advertising or to specify sales break dates.

According to Pendl eton, "both the retail and manufacturing
side of the apparel industry have undergone trenendous changes

over the last 15 years." Petition at 3.2 The changes identified
by Pendl eton include increased conpetition frominports,?
unprecedented restructuring in the retail industry, including a

proliferation of discount, warehouse and factory outlets, and
increased retail discounting.” Petition at 3-4. According to

2 Because the Commi ssion has determ ned that the O der

shoul d be reopened and nodified in the public interest, it need
not and does not consi der whether Pendl eton has shown changed
conditions that would require reopening the Oder.

® Mre than 60 percent of all apparel sold in the United
States is now manufactured abroad, according to the Petition at
4.

“ Similar changes in retailing were cited in Levi Strauss &
Co., Docket No. 9081, Order Reopening and Mdifying Order |ssued
on July 12, 1978 (Decenber 20, 1994) (apparel manufacturers
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Pendl eton, the grow h of discount, warehouse and factory outlets
has eroded the market share of Pendl eton's custoners, traditional
department stores and specialty stores,> which "have faced
serious financial problens in the |ast decade."® Petition at 4.
Pendl eton clainms that the increased discounting and its inability
under the Order to respond unilaterally to the discounting have
resulted in decreased sales by Pendleton to its traditional
departnment store and specialty store custoners and decreased
pronoti on and enphasis on Pendl eton products by those retailers.’

Pendl eton states that the Order has put it "at a substanti al
di sadvantage in conpeting with foreign and other donestic
cl ot hing manufacturers.” Petition at 5. Unlike its conpetitors,
Pendl et on cannot unilaterally inpose "marketing controls"® and is

*(...continued)
integrating into retailing to showase their products, narket
their conplete lines and denonstrate to their retail er-custoners
the benefits of pronoting the nmanufacturer's products). See also
I nterco I ncorporated, Docket No. C 2929, Order Granting in Part
and Denying in Part Request To Reopen and Modify Order Issued
Sept enber 26, 1978 (March 27, 1995) at 5 ("discount advertising
is harm ng London Fog's quality inage and affecting its ability
to market its product through certain retailers.").

> Pendl eton does not offer its products to discount
or war ehouse operations. See Affidavit of Dick Poth, President
of Pendl eton Wolen MIIls, Inc. (August 14, 1995) T 7 ("Poth
Affidavit").

® Pendleton reports that from 1988 through 1994, it | ost
nore than 100 accounts because of bankruptcy or other financial
probl ens, approxi mately 640 accounts because of store closures or
goi ng out of business and approximately 40 accounts for other
reasons. Poth Affidavit T 11.

" Poth Affidavit 7 13; Affidavit of Jon Stine (June 26,
1995), 9 6 ("Stine Affidavit").

8 Petition at 7. Specifically, Pendleton clainms that the
Order prevents it fromchoosing its custoners, fromrestricting
cooperative advertising or specifying sale breakdates, and from
choosing to stop selling to a retail er because of that retailer's
pricing, practices that Pendleton clains are available to its
conpetitors. Poth Affidavit {7 12-13. See also Stine Affidavit
11 2-5; Affidavits of Lauren Bensen (June 6, 1995), 11 1-4; and
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reluctant to suggest that its custoners refrain from "excessive
or inappropriate pronotion of its products” that "ultimately
results in decreased profitability” for its custoners. Petition
at 7. Pendleton believes that the use of these marketing
controls would increase its sales and increase the profitability
of the line for its custoners. Poth Affidavit Y 12-15; Stine
Affidavit Y 6-7 & 9. The ability to use price restrictive
cooperative advertising prograns and unilaterally to termnate a
retailer for failure to adhere to previously announced resale
prices woul d encourage service-oriented stores to conpete with

t he discount stores with respect to these brands, according to
Pendl eton. Finally, Pendleton asserts that the requested
nodi fi cations would enable it to conpete nore effectively for
sales to retailers that stress quality over price and that
provide a high level of service to consunmers.® Pendleton has
found that such retailers do best wi th Pendl eton merchandi se.
Petition at 6.

Pendl et on has shown that the public interest warrants
reopening the Order to consider whether it should be nodified.
Pendl et on has shown that the Order prohibits conduct that by
itself may not be unlawful and that the prohibition inhibits its
ability to conpete with firns that are free to and do engage in
price-restrictive cooperative advertising and pronoti onal
prograns and that are free to choose those with whomthey wll
deal .

[1l. The Oder Should Be Mdified

Pendl et on requests that the Order be nodified to permt
Pendl eton to inplenent price restrictive cooperative adverti sing
prograns and unilaterally to termnate a reseller that refuses to
sell Pendl eton products at Pendl eton's previously announced
resale prices. For these purposes, Pendl eton has requested that
the foll ow ng proviso be added to Paragraph | of the O der:

PROVI DED THAT nothing in this order shall be construed to
prohibit the inplenentation of a |awful, price restrictive,
cooperative advertising programor the unil ateral
termnation of a reseller for failure to adhere to

previ ously announced resal e prices or sale periods.

8. ..continued)

Karen Decasperis (May 31, 1995), 1 1-2.
°® Pendleton traditionally has sold its products through
retailers that have a "quality imge and who provide a high | eve

of service to the consuner.” Poth Affidavit | 2.
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The Commi ssion previously has nodified orders to permt
i npl ementation of price restrictive cooperative adverti sing
prograns. Price restrictive cooperative advertising is not per
se unlawful and does not prevent a dealer fromselling at
di scount prices or fromadvertising discount prices at the
retailer's own expense. See Advertising Checking Bureau, Inc.,
109 F.T.C. 146, 147 (1987).'° The Conmi ssion has said that
"[t]he fact that a distributional restraint nmay have an
incidental effect on resale price is not by itself enough to
condemm the practice as per se unlawful.” [d. The Comm ssion
al so has said that price restrictive cooperative adverti sing
prograns |ikely are proconpetitive or conpetitively neutral in

nost cases "by, for exanple, . . . channeling the retailer's
advertising efforts in directions that the manufacturer believes
consuners will find nore conpelling and beneficial. This, in

turn, may stinmul ate deal er pronotion and investnent and, thus,
benefit interbrand conpetition.” 109 F.T.C. at 147.%"

Modi fication of the Order to permt Pendleton to institute
awful price restrictive cooperative advertising prograns is
consi stent with Conm ssion policy and cases. Such restrictions
may not necessarily be part of an illegal RPM schenme and have
been recogni zed as reasonable in many circunstances. *?

Pendl eton's use of price restrictive cooperative adverti sing
prograns, absent further agreement on price or price levels to be
charged by the retailers, is not likely to restrict interbrand

19 See also Interco Incorporated, Docket No. G 2929, Order
Granting in Part and Denying in Part Request To Reopen and Modify
Order |ssued Septenber 26, 1978 (March 27, 1995); dinique
Laboratories, Inc., Docket No. C- 3027 (Feb. 8, 1993), reprinted
in [1987-1993 Transfer Binder] Trade Reg. Rep. (CCH) f 23, 330;
U.S. Pioneer Electronics Corp., Docket No. C 2755 (April 8,

1992), reprinted in [1987-1993 Transfer Binder] Trade Reg. Rep.
(CCH) Y 23,172; The Magnavox Co., 113 F.T.C 255 (1990).

11

I n Advertising Checking Bureau, the Conm ssion announced
rescission of its 1980 Policy Statenent Regarding Price
Restrictions In Cooperative Advertising Prograns (view ng such
progranms as per se unlawful). 109 F.T.C. at 146 n.1; see
Statenent of Policy Regarding Price Restrictions in Cooperative
Advertising Progranms -- Rescission, 6 Trade Reg. Rep. (CCH)

1 39,057 (May 21, 1987).

2 See In re Nissan Antitrust Litigation, 577 F.2d 910 (5th
Cr. 1978), cert. denied, 439 U S. 1072 (1979) (price restrictive
cooperative advertising not per se unlawful); see al so Business
Elec. Corp. v. Sharp Elec. Corp., 485 U S. 717 (1988).
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conpetition or to reduce output. O course, any cooperative
advertising programinplenented by Pendl eton as part of a schene
to fix resale prices would be per se unlawful and woul d viol ate

Paragraph 1.1. of the Order. 1In addition, the proviso's
[imtation to a "lawmful price restrictive cooperative advertising
program will retain the Order's prohibition against such

progranms if they are part of a plan to inplenent resale price
mai nt enance.

The new proviso to Paragraph | also would permt Pendl eton
unilaterally to termnate a reseller for failure to adhere to
previ ously announced prices. This conduct is |awful under United
States v. Colgate Co., 250 U S. 300, 307 (1919), which permts a
supplier to "announce its resale prices in advance and refuse to
deal with those who do not conply."” Accordingly, the Comm ssion
has determned to add the provi so quoted above to Paragraph | of
the Order. The nodification would permt Pendl eton to engage in
conduct that is lawful if not a part of a resale price
mai nt enance schene.




V. Additional Mdification of the O der

Pendl et on has requested additional nodifications of the
Order to renove | anguage that Pendl eton nmaintains is inconsistent
with the new proviso to Paragraph I of the Order. Each of these
requests is considered bel ow.

Paragraph 1.1. -- According to Pendl eton, the words
"advertise, pronote" in Paragraph I.1. of the Order® would be
confusing as to Pendleton's ability to "take any | awful steps
vis-a-vis its accounts' pricing practices.” Petition at 9.
Pendl et on requests that the Conmm ssion delete these words from
Paragraph 1.1. of the O der.

The | anguage of the proviso added to Paragraph |I of the
Order is sufficient to permt Pendleton to inplenment |awful price
restrictive cooperative advertising prograns. Deleting the words
"advertise, pronote" from Paragraph I.1., however, could be
construed to allow agreenents on advertised prices that go beyond
such | awful cooperative advertising prograns. Pendleton has not
requested or shown that it should be permitted to enter such
agreenents outside |awful cooperative advertising prograns.
Accordingly, the request to delete the words "adverti se,
pronote,” from Paragraph |.1. of the Order is denied.

Paragraph 1.4. -- Pendleton has requested that the words "or
termnating" be deleted from Paragraph |1.4. of the Oder.
According to Pendl eton, these words directly contradict the
provi so added to Paragraph | of the Order and woul d cause
confusion as to Pendleton's right, for exanple, unilaterally to
termnate a retailer after receiving conplaints from ot her
retailers about the first retailer's pricing. The words "

or

13 Paragraph 1.1. prohibits Pendl eton from

Fi xi ng, establishing, controlling or naintaining,
directly or indirectly, the resale price at which any
deal er may advertise, pronote, offer for sale or sel
any product.

4 Paragraph 1.4. prohibits Pendleton from

Requiring, requesting, or soliciting any dealer to
report the identity of any other deal er, because of the
price at which such dealer is advertising, offering to
sell or selling any product; or acting on any reports
or information so obtai ned by threatening,

intimdating, coercing or term nating any deal er.
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acting on any reports or information so obtained by threatening,
intimdating, coercing or termnating any deal er” should be

del eted from Paragraph |.4. of the Order.' Deleting these words
is consistent with the decision of the Comm ssion in Lenox, Inc.,
111 F.T.C. 612, 617-18 & 620 (1989). In Lenox, the Comm ssion
nodi fied the order by deleting the words "or acting on reports so
obtained by refusing or threatening to refuse sales to the

deal ers so reported” froma provision barring Lenox from
requesting its dealers to report any retailer that did not
observe the resale prices suggested by Lenox. The conduct

prohi bited by the deleted words in Lenox included term nation of
a dealer. As the Suprene Court explained in Mnsanto, dealers
"are an inportant source of information for manufacturers,”
deal er conpl aints about price cutters "arise in the normal course
of business and do not indicate illegal concerted action" and a
manufacturer's term nation of a dealer follow ng conplaints from
ot her dealers would not, by itself, support an inference of
concerted action. 465 U S. at 763-64. To the extent that this
portion of Paragraph |I.4 may inhibit Pendleton fromlegitimte
uni l ateral conduct, it may cause conpetitive injury. Any conduct
that woul d be unl awful under this part of Paragraph |I.4 would be
prohi bi ted by other provisions of the O der.

Paragraph 1.5. -- Pendleton asks the Conmi ssion to delete
the words "advertising” and "or advertised"” from Paragraph |.5.
of the Order.' Pendleton clains that inclusion of these words
in Paragraph 1.5., notw thstanding the Paragraph | proviso, may
interfere with its ability to address |egitinate concerns about
the advertising and marketing of its products. The words shoul d
be del eted from Paragraph 1.5. The references to "adverti sing”

1> See Monsanto v. Spray-Rite Service Corp., 465 U.S. 752,
763-764 (1984) (per se unlawful agreenment could not be inferred
fromnothing nore than a dealer term nation follow ng
conpetitors' conplaints); see also Business Electronics Corp. V.
Sharp El ectronics Corp., 485 U S. 717 (1988) (vertical agreenent
to termnate a price-cutting dealer is not per se unlawful unless
there is also an agreenent on price or price |evels).

1 paragraph 1.5. prohibits Pendleton from

Conducting any surveillance programto detern ne

whet her any deal er is advertising, offering for sale or
selling any product at a resale price other than that
whi ch respondent has established or suggested, where
such surveillance programis conducted to fix,

mai ntai n, control or enforce the retail price at which
any product is sold or advertised.
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in Paragraph |.5. of the Order could hinder Pendleton's ability
toinstitute a lawful, price restrictive cooperative advertising
program Deleting these words makes clear that Pendl eton can

i npose price restrictions on its dealers in connection with a

| awf ul cooperative advertising program consistent with the

Conmi ssion's conclusion that price restrictions in cooperative
advertising prograns, standing alone, are not per se unlawful.
See Statenent of Policy Regarding Price Restrictions in
Cooperative Advertising Prograns -- Rescission, 6 Trade Reg. Rep.
(CCH 1 39,057 (May 21, 1987).

Paragraph 1.6. -- Pendl eton has asked the Commission to
del ete Paragraph I.6. inits entirety, or, in the alternative,
delete the words "Term nating or" from Paragraph I.6. of the
Order.' Pendl eton believes that this provision, but especially
the word "Term nating,"” prohibits Pendleton fromunilaterally
term nating "a deal er because of the dealer's pricing
practices . . . ." Petition at 12. According to Pendl eton, such
conduct is "clearly . . . lawful action.”™ |d.

The prohibition in Paragraph |1.6. against "term nating .
any dealer” restricts Pendleton fromunilaterally term nating
such a dealer even if the termnation is consistent with the
Col gate doctrine. Deleting the word "term nating” from Paragraph

.6 will make the Order consistent with the proviso | anguage that
restores Pendleton's Colgate rights. Unilateral term nation of a
deal er for discounting is not in itself unlawful. See Interco

| ncor por at ed, Docket No. C 2929, Order Ganting in Part and
Denying in Part Request To Reopen and Mddify Order |ssued

Sept enber 26, 1978 (March 27, 1995) at 10. The request to delete
the word "term nating” from Paragraph 1.6. of the Oder is

7 Paragraph 1.6. prohibits Pendleton from

Term nating or taking any other action to restrict,
prevent or limt the sale of any product by any deal er
because of the resale price at which said deal er has
sold or advertised, is selling or advertising, or is
suspected of selling or advertising any product.
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granted.'® For clarity, the words "(other than termnation)"
shoul d be added to the paragraph follow ng the word "action."

Paragraph 11 -- Pendl eton requests that the Comm ssion
del ete Paragraph Il fromthe Order.' Pendleton states that "if
[ Pendl eton] remains subject to paragraph Il, it will be reluctant
to take | awful action which m ght be construed as contrary to
representations required by that provision." Petition at 12.

Paragraph Il relates to Pendl eton's use of suggested retai
prices. Under the Order, Pendleton could not suggest retai
prices for a period that expired in 1982. The remaining
provi sions of Paragraph Il restrict the use of suggested retai
prices. Specifically, Pendleton nust "[c]learly and
conspi cuously state on any nmaterial on which such suggested price
is stated that such price is suggested only,” Oder f Il.a, and

8 paragraph 1.6., as nodified, would bar Pendl eton from

threatening to term nate dealers for failure to adhere to resale
prices. Threats to obtain deal er acqui escence in resale prices
are "plainly relevant and persuasive to a neeting of the m nds”
that could result in an unlawful agreenment to fix resale prices.
Pendl et on may, consistent with the Order, as nodified, announce
in advance its intention to term nate any dealer who fails to
adhere to its previously announced resale prices and it may
term nate any such dealer, but "it may not threaten a dealer to
coerce conpliance with or agreenent to suggested retail prices."
See Interco Incorporated, Docket No. C- 2929, Oder Ganting in
Part and Denying in Part Request To Reopen and Modify O der

| ssued Septenber 26, 1978 (March 27, 1995), at 10.

19

Paragraph 1l of the Order prohibits:

Publ i shing, dissem nating, circulating, providing or
comuni cating, orally or in witing or by any other
means, any suggested retail price fromthe date of
service of this order until April 20, 1982; provided,
however, that if, after April 20, 1982, respondent
suggests any retail price, respondent shall:

a. Cearly and conspicuously state on any material on
whi ch such suggested price is stated that such price is
suggested only.

b. Ml to all dealers a letter stating that no deal er

is obligated to adhere to any suggested retail price
and that such suggested retail price is advisory only.
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notify its custoners that they are not obligated to adhere to
suggested retail prices and that "such suggested retail price is
advisory only." Oder § Il.b. The Comm ssion consi dered

modi fication of a similar provision in dinigue®* and set the
provision aside in the public interest. The Comm ssion concl uded
that the provision in the dinigue order addressed conduct
(suggested prices) that by itself may not be unlawful and was no
| onger necessary to ensure conpliance with the law. Consi stent
with dinique, Paragraph Il should be set aside.

V. Concl usi on

Pendl et on has shown that reopening the Order is in the
public interest and that the Order should be nodified as
descri bed above. The Order as nodified bars Pendl eton from
engaging in resale price maintenance and pernits Pendleton to
engage in otherw se | awful conduct.

Accordingly, IT 1S ORDERED that this matter be, and it
hereby is, reopened and that the Conm ssion's Order in Docket
No. C-2985 be, and it hereby is, nodified, as of the effective
date of this order, as follows:

(a) Paragraph I is nodified by adding the foll ow ng
provi so:

PROVI DED THAT nothing in this Oder shall be
construed to prohibit the inplenmentation of a
lawful, price restrictive, cooperative advertising
programor the unilateral termnation of a
reseller for failure to adhere to previously
announced resal e prices or sale periods.
(b) Paragraph 1.4. is nodified by deleting the words "
acting on any reports or information so obtained by
threatening, intimdating, coercing or termnating any
dealer," as foll ows:

or

Requiring, requesting, or soliciting any dealer to
report the identity of any other deal er, because of the
price at which such dealer is advertising, offering to
sell or selling any product.

2 dinique Laboratories, Inc., Docket No. C- 3027 (Feb. 8,
1993), reprinted in [1987-1993 Transfer Binder] Trade Reg. Rep.

(CCH) T 23, 330.
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(c) Paragraph I.5. is nodified to delete the words
"advertising" and "or advertised," as follows:

Conducting any surveillance programto determn ne

whet her any dealer is offering for sale or selling any
product at a resale price other than that which
respondent has established or suggested, where such
surveillance programis conducted to fix, maintain,
control or enforce the retail price at which any
product is sold.

(d) Paragraph 1.6. is nodified by deleting the words
"Term nating or" and "other” and adding "(other than
termnation),"” as foll ows:

Taki ng any action (other than termnation) to restrict,
prevent or limt the sale of any product by any deal er
because of the resale price at which said deal er has
sold or advertised, is selling or advertising, or is
suspected of selling or advertising any product.

(e) Paragraph Il is set aside.

(f) Pendleton's request to nodify Paragraph I.1. to delete
the words "advertise, pronote” is denied.

By the Conmm ssion, Conmm ssioner Starek concurring in the
result only.

Donald S. Cark
Secretary

SEAL
| SSUED: Sept enber 30, 1996
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STATEMENT OF COMMISSIONER ROSCOE B. STAREK, llI
CONCURRING IN THE RESULT

In the Matter of Pendleton Woolen Mills, Inc.

Docket No. C-2985

| concur in the Commission’s decision to reopen and modify the order in this
matter. Respondent Pendleton Woolen Mills, Inc. has shown that the order
prohibits conduct that by itself may not be unlawful, and that the prohibition
inhibits its ability to compete with firms that are free to (and do) engage in price-
restrictive advertising programs and can freely choose with whom they will deal.

As | have stated elsewhere, however, | cannot concur fully in the reasoning
expressed in today’s order because | do not share in the view that respondent
“must demonstrate as a threshold matter some affirmative need to modify the
Order” when a petition to reopen is judged under the public interest standard.
Order Granting in Part Request to Reopen and Modify Order, Docket No. C-2985,
at 2. Neither the statute® nor the Commission rule? governing our consideration of
petitions to reopen provides for an “affirmative need” requirement that a petitioner
must meet. | would therefore prefer that such language be deleted from this and
future Commission rulings granting or denying petitions to reopen existing orders.

! Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. § 45(b).

2 Rule 2.51(b) of the Commission’s Rules of Practice, 16 C.F.R. § 2.51(b).



