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Mrs. Molre Lux

Executive Director

virginia State Roard of Optometry
t17 wWest Grace Street

p.0O. BOX 27708

Richmond, VA 23261

Dear Mrs. Lux:

The Federal Trade Commission’s Bureaus of Consumer
Protection, Economics, and Compstition”™ are pleased to submit
chis letter 1in response, to Yyour request for public comments On
regulation proposed for adoption DY the Virginia gtate Board of
OQptometry.

As you &are aware,,we submitcted comments in 1884 to Richard
Morrison, Regulatory Review Coordinatorly and in 1985 to Ralph
axselle, Chairman of the Governor's Regulatory reform A4visOory
goard, concerning laws and regulagions governing @ number of
professions, including optometry. Because the 1laws concarning
optometry and the proposed regulations of the Board of Opteometry
contain the same provisions that we comment 4 on in our earlier
i

i

h
sa 2

letcers, we resubmit those comments in thelr entirety and only
briefly mention herein those provisions We continue to believe
should be modified. We are pleazsed TO NOTE rhat since we last
cubmizted comments, the Governor's Regulatory R=form AdvisOry
1  mThesz comments represent the views OZ +he Burgaus O« Consumer
protection, Economics, &and Competition of the Federal Trade
Ccommission and do not necessarily represent the views of the
Commission or any individual Commigsioner. The Commission,
however, has authorized the submission of these comments.
2  pur comments &re gdirected only to those provisions that dezl
with advertising, ~raéa names, commercial pra:ti:es, or prepaid
optometric plans. We offer no opinion ON the legality OF
cgeszirabilicy of other portlions of tne ~:oposeﬁ regulations.
3 Letter to Richard Morrison from Carol T. Crawiord, Director,
pureau of Consumerl Protection, September 14, 1884 (nereinaiter
referred to &5 "Morrison 1ettzr"), and 1e-zer teo Ralph axselle
from Carol T. Crawiord, Director, Buread of Consuamer protection,
May 22, 1885 (hereina?ber referred to 25 "pyxsells latcer™).
Copizs of boch letters arte z=tached.
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poard and the Task Force on Regulatory Review of the Virginia
rommission of Health Regulatory Boards have issued reports
supporting many of the positions advanced in our comments.

We applaud the Board's efforts to reorganize and simplify
its rules concerning advertising. We are also encouraged by the
Roard's decision to allow limited use of trade names. We do,
however, have some COncerns with proposed changes in these
areas. Perhaps more importantly, the statutory restraints on
advertising, use of trade names, commercial practice, and prepaid
optometric plans that we discussed in the attached comments
remain in effect. Without Board support for changes in these
statutes, the stated goal of identifying and removing "both
statutory and regulatory policies that impede competition,
increase cost, or otherwise harm consumers without providing
countervailing benefits in public protection"D will not be
achieved.

advertisina Regulations

We suppcrt the Board's decision to eliminatze regulations
that imposed unnecessary disclosure requirements and limited the
size of print type that could be used in advertising. However,
as discussed in our pridor comments (Axselle letter at Ppp. 2-3),
we continue to have concerns with a provision in proposed Rule
3.153. That provision states that advertising is to be considered
false, misleading, and deceptive 1f the advertisement provides
price information without stating what goods and services are
included in the price. This provision could be interpreted to
reguire lengthy disclosures that are not necessary to prevent
deception, and may 1ncrease advertising costs &nd ultimately
raise prices to consumers. Once again, we urge the Board to
reconsider the need for this provision.

In our previous comments (Morrison letter 2T PD. 2-3 and
axselle letter 2t p. 3), w2 also asked the Board to recommend the
repeal of Virginia Code Sections 54-388(A)(2)(d) and 54-
395(9)(ii), which prohibic claims of superiority and advertising
of free services. We believe that these statutes unnecessarily
restrict nondeceptive zdvertising. Without the removal of these
4 rinal Report of the Governor's Regulatory Reform AdvisOry
Board (Oct. 21, 1983) [hereinafrer cited as "Governor's
Report"]. Report of the Task Force on Regulatory Review 0f the
Virginisa rommission of Health Regulatory Boards (May 1985)
[hereinafrer cited as "Task Force Report"]. Portions of the Task
Force Report are included as topendix H of the Governor's Report.
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Mrs. Moira LuX -3-
statutory barriers, beneficial revisions of the Board's rules may
~e rendered meaningless. Thus, we join with the Governor's
rRegulatory Reform Advisory Board 1n encouraging the Board of
Optometry toO reguest legis}ztcion -nat will remove unnecessary
restraints on advertising.®

Trade Names

mhe Board has proposed a series of rules that would allow
l1imited use of trade names by optometrists. while these changes
are a measurable improvement over the existing ban On the use of
trade names, some of the restrictions included 1in proposed Rule
4.1, appear toO go beyond what is necessary to prevent deception
and guarantee accountability of optometrists to their patients
and the Board.

For the reasons stated 1n our previous comments (Axselle
letter at pp. 3-7), we ask the Board to reconsider the need for
proposed sections 4.12.2. and 4.12.3. (restrictions which seem tO
1imit the use of a trade name comprising the name of one or more
of the optometrists in a practice to the office location where
the named optometrists practice); 4.1B.2. (ban on practicing
under more than one trrade name); 4.1A. and 4.,18.3.(a)
(reguirement that all advertisements using trads names include
the name of at least oOne optom trist associated with the office);
and 4.1B.9. (ban on use of trade names that contain the names of
deceased or retired optometrists).

In order for any final regulations allowina the use of trade
names to be effective, however, there must be corresponding
" changes in the applicable statutes. Therefore, we join with the
Covernor's Regulatory sform Advisory Boeard and the Task Force 1n
urging the Board of Optomatry tO recommend necessary
modifications to Virginia Code Section 54-388(g), which bans the

use of trade names.

i Commercizl Practice Restricsions
In our earlier comments (Morrison letter &t PpP. 2-6), we
discussed the potential harm to consumers that may arise from
c-atutory restrictions on +he ability of optomezrists to split
fees with non-optometrlsts 2and to lease gpace from OT woIrK &s
employees of 2 commercial establishment.” We are pleased that
+he Governor's Regulatory Reform Advisory Board recommended that
the Board of Optometry "royview thess statutes with an eve towards




proposing changes to the Governor and the General Assembly."9 We
support this recommend cion because we believe restrictions on
commercial practice reduce competition in the market for
optomeTriC services and may unnecessarily raise prices.,

We also expressed concern in our previous comments (Morrison
letter at pp. 6—‘& that statutory provisions governing prepaid
optometric plans appear to be unnecessarily restrictive or have
anticompetitive effects that do not appsar to be outwelighed by

any countervailing benefits to thas public. We again encourage
the Board to reconsider our previous comments and to recommend
legislation that would remove these restrictions.

Conclusion

With the exception of our statzd reservations concerning
Rules 3.1G., 4.1A., and 4.1B., we support adoption of the
proposed regulations. Revision of the EBoard of Optometry's
regulations alone, however, will not recsult in the fullest
possible benefits to the citizens of Virginia. We hope the Board
will now recommend that the General Assembly make those statutory
changes that would permit the public to have access to a wider
range of truthful  informztion about optometric services.

Together with the Gzneral Assembly and the Governor, the Board
can create a regulatory structure that will =21low valuedle
compstition among optometrists and, 1in the process, improve the
efficiency with which optometric services are 3elivered, while

still protecting consumers from false or deceptive advertising.
V%S:s t::ly,(\
R conden 1504
1 = — ,L’\\./N/
‘ 2manda B. Pedersen
rcting Director
Enclosures
9 Governor's RepoOrt, suovra noce 4, at 23.
10 de §% 1-8 3 2 3 1-204 2and ] o
vVa. Cods §§5 238.1-893, 238.1-903, 38,1-3904, and 38.1-90%.
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FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 30380

BULLAU OF

CONSUNMIR PR OTECTON

Septexber 14, 15684

Mr. Richard Morrison

Department of Bealth Regulatory Boards
Commonwealth of Virginia

£]17 West Grace Street

p.0O. BOX 27708
Richmond, VA 23261

Dear Mr. Morrison:

The Federal Trade Commissi?n‘s Bureaus of Consumer Protec-
tion, Economics and Competition”™ are pleased to respond to your
jnvitation to assist you in your review of the statutes and regu-
jations enforced by the virginia State Board of Optometry and
veterinary Medicine by providing comments concerning the competi-
tive effects of various restrictions on optometrists and veteri-

narians.

The Federal Trade Commission seeks to promote the national
policy of encouraging competition among members of licensed pro-
fessions to the maximum extent compatible with other legitimate
state and federal goals. For ‘several years, the Commission has
peen investigating the effects of restrictions on the business
practices of ptofessionals, including optometrists, dentists,
lawyers, physicians and others. Our goal is to identify and seek
the removal of such restrictions that impede cornpetition,
increase costs and harm consumers without providing countervail-
ing benefits. In offering these comments, we acknowledge that we
are not in a position to offer advice on what pinimum level of
quality of care the states should reguire.

2

;] Restrictions on advertising by Optometrists and Veterinarians

pdvertising "serves to inform the public of the avail-
ability, nature, and prices of products 2and services, and thus
performs an indispensable fole in the 2llocation of resources in
a free enterprise system.” Because of the significant benefits

1 rhese comments represent the views cof the Bureaus of Consumer
protection, Economics and Competition of the Federal Trade Com-

pmiseion and do not necessarily represent the views of the Federal
Trade Commission or any individual Comnissioner. The Pederal
Trade Commission, however , has reviewed these comments and has

voted to authorize their presentation.

2 Bates v. State Bar of Arizona, 433 U.S. 350, 364 (1977).

t/



tnat can accrue toO consurers from nondeceptive advertising, we
pelieve that only false and deceptive advertising should be pro-
nibited. Any other standard is likely to suppress potentially
useful {nformation and may vell contribute to an increase in
prices. studies have shown that prices for professional services
are 18ver where advertising exists than where it 1is prohib-

ited. studies have 2180 shown that advertising, which leads to
lower prices, does not lead to lower quality services. There-
fore, to tne extent that nondeceptive advertising is restricted,
higher prices and a decrease in consumer welfare Eay well result.

Certain provisions of the statutes and regulations governing
the practice of optometry and veterinary medicine in virginia do
restrict truthful advertising. For example, virginia Code §§ 54-
388 (A)(2)(d) and S4-396(9)(3i1) prohibit optometric advertising
that *“directly or indirectly® contains 2 claim of "professional
superiority.' Similarly, the Board of Veterinary Medicine's
Regulation 15-J defines &s unprofessional conduct any advertising
that “directly or indirectly makes claims of professional

superiority.“

Such prohibitions on claims of superiority clearly lessen
rivalry among competing sellers, and the effects of the restric-
tion will depend on the extent to which it prevents the communi-
cation of truthful information. At a minimum, 2 prohibition on
advertisements that contain claims of superiority restricts com-
parative advertising, which cen be a highly effective means of
informing and attracting customers and an important competitive
force. When & seller cannot compare ‘the attributes of -his or her

. service to those of his or her competitors, the incentive to
improve or to offer different products, gervices, or .prices is

likely to be reduced.

3 pBureau of Fconomics, Federal Trade Commission, Effects of
Restrictions on Advertising &and Commercial Practice in the Pro-
fessions: The Case of Optometry (1980) (discussed at pp. 5-7
below); Benham & Benham, Regulating through the Professions: A
perspective on information Control, 18 J.L. & Econ. 421 (1875);
Bennam, The Eftects of Advertising on the Price of Eyeglasses, 15

J.L. & £con. 337 (1%72).

4 pureau of Economics, Federal mrade Commission, Effects of
Restrictions on Advertising and Commercial Practice in the
professions: The Case of Optometry (1880) (discussed at pp. 5-7
below); J. Cady, Restricted Advertising and Competition: The
Case of Retail Drugs (1976); McChesney & Muris, Tne Effects of
Advertising on the ouality of legal gervices, 65 A.B.A.J. 1503
(187%9); Muris & McChesney, Advertising and the Price and Quzlitv
of Lecal Services: The Case for Legal Clinics, 1879 am. B.
Founo. Researlch 3. 179 (197S).




A ban on claims of superiority is likely to be even morle
{pjurious to competition and consumers {f interpreted to prohibit
a wider range of truthful claims. virtually &ll statements about
a seller's qualifications, experience, Of performsance can be
considered to be implicit claims of superiority, and a ban on all
such claims would Eake it very difficult for a seller to provide
consumers trruthful information about the differences between his
services and those of his competitores.

virginia Code § g4-388(A)(2)(d) also prohibits the advertiszs-
ing of ofters of free optometric gervices or examinations. wWe
are aware of the potential for *pait and switch® and other decep-
tive schemes in such advertising. However, we d0 not believe
chat a total ban on the offering of free gervices 1s necessarly.
Truthful advertising of the availability of free gervices can
obviously be of great benefit toO CONRSURELS; also, such offers can
be 2 particularly valuable promotional tool for new practitioners
who are trying to enter the market.

Finally. Regulation 15-1I of the Board of veterinary Medi-
cine's Rules and Regulations defines unprofessional conduct to
include "utilizing the services of golicitors." This rule m2y in
some instances inpede the flow of truthful commercial information
from veterinarians to potential clients. Such restrictions on
the free flow of information may make it more difficult for
puyers to learn about differences in price and quality, thereby
jnsulating competitors from direct competition and reducing the
incentive to compete on the merits. Although a state may insist
that solicitors be held to the same standard of conduct as the
‘ professionals that they represent,.and a past pattern of ebuses

may warrant regulations tailored to prevent gpecific abuses, &
blanket ban on the utilization of solicitors is overly broad to
pe a justifiable form of professional regulation.

11. Restrictions on Other Business Practices by Optometrists and
Vveterinarians

; Other provisions of the statutes and regulations governing
the practice of optometry in virginia restrict business practices
other than advertising. For example, virginia Code § 54-388
() (2)(1) prohibits the dividing of professional fees with non-
optometrists. This provision may restrict partnerships or other
business relationships between optometrists and other health care
providers (such 28 dentists or poéiatrists) who might provide
complementary health care cervices at 2 single office location.

virginia Code §§ 54-388(a)(2) (k) and 54.297.1 make it
illegal for an optometrist to be employed by oI locate Eis or her
practice a2t 2 "commercial or mercantile establishment.®

5 gsection 54—388(A)(2)(k) does allow such an establishment to.

employ an optometrist if it employed a full-time optometrist on
(footnote continued)



Similarly, Board of Veterinary Medicine Regulation 15-C bans the
practice of veterinary medicine by a lessee of any comnercial or
percantile etablishment. These provigions prevent optometrists
and veterinarians fron locating their practices insicde retail
drug or departxent stores, wvhere they can establish and maintain
a high volume of patients because of the convenience of such
locations and & bigh number of *walk-in® patients. This higher
volupe may, in turn, allow professional firms to realize
economies of scale that may be passed on tO CONsuUReErSs in the fornm
of lower prices. These restrictions also may limit the avail-
ability of egquity capital for professional practices, which
{ncreases the cost of capital to professional firms and further
hinders the development of high-volume practices that may be able
to reduce COStS through economies of scale.

virginia Code § 54-388(A)(2)(9) and Board of Optometry
Regulation II-D prohibit the use of trade names by optome-
trists. Trede names =- SuCh as *rPourth Street Contact Lens
Clinic" or "Southern Vision Care Centers® =-- can be virtually
essential to the establishment of large group practices and chain
operations that are able to exploit economies of scale and,
conseguently, to offer lower prices. Trade names arle€ chosen
because they are easy to remember and may also identify the loca-
tion or other characteristics of 2 practice. Over time, a trade
name ordinarily comes to be associated with a certain level of
guality, service and price, which facilitates consumer search.

These kinds of restrictions on the business practices of
professionals can reduce competition in health care markets by
preventing the formation and development of innovative forms of’
professional practice, such as chain optometric firms, that may
be more efficient, provide comparable quality, and offer competi-
tion to traditional providers. For example, in a case challeng-
ing various ethical code provisions enforced by the American
Medical Association ("AMAT), the Commission found that AMA rules
prohibiting physicians from working on a galaried basis for a
hospital or other lay institution and from entering into partner-
ghips or similar relationships with non-physicians unreasonably
restrgined competition and thereby violated the antitrust
laws. The Commission concluded that the AMA'S prohibitions kept
physiciens from adopting more economically efficient business
formats and that, in particular, these restrictions precluded
competition by organizations not directly and completely under
the control of physicians. The Commission also found that there
were no countervailing procompetitive justifications for these
restrictions.

June 3, 1938.

6 In re American Medicel Association, 84 P.T.C. 701 (1878),
af£'3, 638 F.2d. 443 (2d Cir. 1080), 2ff'd mem. by an egually
Siviced court, 455 U.S. 676 (1982).




proponents of such restrictions claim that they are neces-
gary to paintain a high level of quality in tnhe professional ser-
vices market. ror exampple, they claim that employee-employer and
otherl relationships between ptofesxionals and non-professionals
vill result in lay interference in the professional judgment of
licensees, thus causing & decline in quality. They assert that
lay corporations such as chain retailers would be unduly con-
cerned witn profits, not with the gquality of professional care.
Allegedly, while guch firms might offer lowver prices, they Eignt
also encourage their professional employees tO cut corners in
order to paintain protits. According to those who favor restric-
tions, the public wvould suffer doubly because professionals wha
practice 1in rraditional, non-commercial settings would be forced
to lower the price and quality of their services in order to

compete.

The Federal rrade Comeission's Bureaus of Econorics and
Consumer Protection have issued two studies that provide evidence
that restrictions on commercial practice by optometrists --
including restrictions on the business relationships between
optometrists and non-optometrists, on commercial locations and on
trade  name usage -=- are, in fact, harmful to consumers.

The first study,7 conducted‘vitn the help of two colleges of
optometry and the chief optometrist of the Veterans Administra-

-

tion, compared the price and quality of eye examinations and
eyeglasses across cities with a variety of legal environments.
Cities were classified as markets where advertising was present
if there was advertising of eyeglasses Or eYe exams in local.
newspapers or. "Yellow Pages." Cities were. claessified as markets
with chain optometric practice if eye examinations were available
at large interstate opticel firms. Since restraints on corporate
practice of optometry, commercial locations and trade name usage
necessarily restrict the operations of chain optometric firms,
the study provides important information on the likely effects of

such restrictions.

? rhe study found that prices charged in 1877 for eye examina-
tions and eyeglasses werIé€ significantly higher in cities without
chains and advertising than in cities where advertising and chain
firms were present. The average price charged by optometrists in
the cities without chains and advertising was 33.6% higher than
in the 'cities with advertising and chains ($94.46 versus $70.72).
Prices were approximately 17.9% higher 285 & function of the
absence of chains; the remaining price difference was attributed

to the absence of advertising.

7 pureau of Economics, Federal Trade Ccommission, Effects of
Restrictions on Advertising ané Commercial Practice in the

professions: The Case of Optometry (1980).



ene data also showed that the quality of vision care was not
ljower in cities where chain optometric practice and advertising
vere present. The thoroughness of eye examinations, the accuracy
of eyeglass prescriptions, the accuracy and vorkzanship of eye-
glasses, and the extent of unnecessary prescribing were, on
average, the Bame in the both types of cities.

mhe second gtudy compared the cost and guality of cosmetic
contact lens fitting by various types of eye care professionals.
This stucy was designed and conducted with the assistance of the
pajor national professional aggociations representing ophthal-
rologists, optometrists and opticians. 1Its findings are based on
examinations and interviews of more than 500 contact lens wearers
in 18 urban areas.

The study found thet there were few, if any, reaningful dif-

ferences in the quality of cogmetic contact lens fitting provided
by ophthalmologists, optometrists, and opticians. The study also

showed that, on average, »commercial® optometrists == that 1is,
optometrists who worked for a chain optical firm or advertised
heavily —- fitted contact lenses at jeast as well as other

fitters, but charged significantly lower prices.

i

These studies provide evidence that restrictions on employ-
ment, partnersnip, or other relationships between professionals
ang non—professionals, on commercial locations and on trade nane
usage tend to raise prices above the levels that would otherwise
prevail, but do not. seexm to raise tne quality of care in the
vision care market. Although these studies deal specifically
“with restrictions on -the practice of optometIY, the results may
. be applicable to analogous restrictions in other areas, such eas
veterinary medicine.

III. Restrictions on Prepaid Optometric service Plans

we also have reviewed Chapter 27, Title 38.1 of the virginia
Code, relating to plans for Future Dental or Ooptometric Services,
and have identified several provisions that appear to be unneces-
sarily restrictive or whose anticompetitive effects may outweigh

any countervailing benefits to the public.

virginia Code § 38.1-898 requires that a majority of the
poard of directors of a prepaid optometric service plan be
optometrists. It ig not apparent what public benefit results
from reguiring provider control of 211 plan boards. We are
unaware of any reason why consumers, entrepreneurs, and others

should not also be permitted to estzblish and operate such plans
in competition with provider—controlled plans. Such lay boards

8 pgureaus of Consumer protection and Economics, pederal Trace
Comnission, & Comparative Analysis of Cosmetic Contact Lens
Fitting DY Ophthalmologists, thometrists, and Opticians (1%83).



can certainly obtain any necessary professional expertise without
naving providers control the plan's board of directors.

section 38.1-903 requires that optometric service plan sub-
scribers bhave "free choice of any participating . . . optome=
trist." Some states interpret such clauses to require that
participation be open to any licensed provider. If this section
is interpreted in this way, it in fact could restrict the choices
available to consumers. Kandating free choice of provider in all
prepayment progrars prevents plans from offering, and subscribers
from freely and voluntarily choosing to enroll in, programs that
pay limit gubscriber choice of participating providers. Such
plans, in turn, xay lower program COsts by selecting less expen-
cive and more quality-conscious providers, and may generate
competitive pressure on all providers to control costs or raise
quality. This concept is evident in both health maintenance
organizations ("EMOs*) and preferred provider organizations
(*ppOs®). As you know, virginia wa2s one of the first states to
pass legislation authorizing PPO arrangements, and the mandatory
»free choice® provision of Section 38.1-903 appears to be at odds
with the purpose and intent of that more recent statute. In its
case against the American Medical Lrssociation, the Commission
found that the origin and history of the medical profession's
insistence on this type of provision for prepayment plans "makes
clear that the purpose . . . is primarily the anticompetitive one
of suppressing the activéties of competitors, not solicitude for
the rights of patients.”

- Section 38.1-904 denies the Insurance Commission discretion
_to license more than one plan in a given geographic area if ’

*licensing mecre than one plan for the same geographical area will
not promote the public welfare.® While we 4o not know how this
provision in fact has been applied or will be applied, it could
be used to protect current market participants from competition
from new market entrants, or at least to discourage such new
entry. In any event, it does not 2ppear to serve any substantial
public interest.

4

Section 38.1-909 provides that prepaid optometric service
plans subject to this chapter "shall not engage in any other
business,” with the exception of governmental health care
programs. This restriction may unnecessarily prevent plans from
Giversifying and offering their subscribers additional products
or benefits packages that may be more convenient and desirable.
por example, many commercial insurers have offered coverzge
packages to employers that include accident and health insurance,
dental benefits, life insurance, workers' compensation coverage,
and even pensions and annuities. Permitting optometric plans to
Giversify in at least some ways to meet market demands -- sub-
ject, of course, to appropriate regulatory oversight -- may help

S 1n re Americén Medical Association, supra n.7 at 1015S.



thexn to be BOCE effective cozpetitors and better meet the needs
of the public.

1n conclusion, thank you for your willingness to consider
our comments. we are enclosing copies of the studies referred to
{n our comments. Please let us KkNow {f we can be of any further

assistance.

sincerely,

i . . N .
[y PO
. '

N . s
carol T. Crawford

Director
Bureau of Consumer Protection

Enclosures



FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20s580

URLAU OF
musm::u PROTECTION May 22, 18985
~he Eonorable Ralph L. Axselle, Chairzan
Governor's Regulatory Reform Board
General Assembly Building
Commonwealth of Virginia
610 Capitol Street
Richmond, VA 23218

Dear Mr. Chairman:

The Federal Trade Commission's Bureaus of Consumer
Protection, Economics, and Competition are pleased to respond to
the invitation of Richard D. Morrison, Regulatory Review
Coordinator, to assist you in the ongoing review of health
professiogal regulatory boards by the Commonwealth of
Virginia. AS you are aware, we submitted comments last year to
Mr. Morrison concerning laws and requlations governing the
professiogcs of Dentistry, Medicine, Optometry, and Veterinary
Medicine.“ Our previous comments focused on (1) restrictions on
advertising by these professionels, (2) restrictic. - on the
business practices of these professionals, includin, =orporate
employment, business relationships between professi..als and non-
professionals, commercial jocations, and trade name usage, and
(3) restrictions on-the formation and operation of prepaid dental
and optometric plans. Our previous comments also adéressed both

-~

- statutory and regulatory provisions covering all three of ‘these
areas. Finally, our previous comments discussed in some detail
the negative effects that restrictions on nondeceptive
advertising and commercial practices can have on consumers and

-

competition.

We are now commenting on the regulatory changes that have
been proposed by the Boarcds governing these professions. 1In
offering these comments, our goal continues to be to identify and
seek the removal of such restrictions that impede competition,
{ncrease costs, and harm consumers without providing
countervailing benefits. While we 2lso éirect these comments to
the Regulatory Boards, we urge the Reform Board to consider our

1 mnese comments represent the views of the Bureaus of Consumer
Protection, Economics, and Competition of the Feleral Trade
Commission and do not necessarily represent the views of the
Commission or any individual Commissioner. The Commission,
however, has authorized the submission of these comments.

2 We submitted separate comments on the regulations of the (1)
Boards of Dentistry and Medicine, dated August 21, 1984, and (2)
Boards of Optometry and Veterinary Medicine, dated September 14,

1884, Copies of both comments are attached.



Eon. Ralph L. Axselle 2=

views when it recommends to the GoverInor the position he :bguld
take when he makes final comments to the Regulatory Boards.

we will first provide a brief overview of our previous
comments, the Boards' responses thereto, and provisions in the
proposed regulations that we believe continue to present
potential problems. 1In an attachment, we then discuss
{ndividually and in detail each Board's proposed regulations.
While this format leads to some repetition because cf similar
provisions proposed by several Boards, we believe that each Board
will find it easier to read the comments that apply to it

separately.

One of the primary issues that our previous comments
addressed was restraints on nondeceptive advertising. We listed
statutory and- regulatory provisions that appeared to restrice
nondeceptive advertising by dentists, physicians, optometrists,
and veterinarians, and we urged their removal. In response, the
Board of Veterinary Medicine proposed the removal of many of the
restrictions in this area, the Board of OptometIly also proposed
simplifying the rules governing advertising, and the Board of
Dentistry proposed the elimination of certain restrictions. The
Board of Medicine stated that it would take our comments under
advisement.

i

Potential problems remain, however. Neither the Board of

Optometry nor. the Board of Medicine has recommended removal of

statutory restrictions that appear to prohibit some types of
nondeceptive advertising. Mcreover, the Board of Dentistry has
propcsed new reculations that appear to go beyond prohibiting
false and deceptive advertising, anéd impose additioneal
unnecessary burdens on nondeceptive advertising.

The second major issue that we addressed¢ in our previous
comments involved restrictions on commercial practice, including
corporate employment, commercial locations, and trade name
usage. Acain, the Board of Veterinary Medicine proposed the
removal of those restrictions contained in its regulations. 1In
2ddition, the Board of Optometry proposed to 2llow some trade
name usage.

Potential problems remain in this area, %too, however.
Although many of the commercial practice restrictions are
statutory, none of the Boards recommended any changes to exi
statutory prohibitions on commercial practice by optometrist
Gentists, and physicians. (No such restrictions governing
veterinarians exist.) Further, the Boarc of Optometry's proposed
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Eon. Ralph L. Axselle -3-

regulations governing trade name usage appear to go beyond what

{s necessary to prevent deception and may unduly burden trade
name usage.

r willingness to consider our comments.
we can be of any further assistance.

!
Sincerely,
w
Carol T. Crawfor
Director

Attachments
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BOARD OF OPTOMETRY
Qur previous commen:sl discussed severa. statutory
provisions restricting advertising and business practices that we

suggested may harm consumers. The Board of Optometry did not

O
ry

recommend any statutory changes but did propose changes in its

.—.
O

14

n

si

<

[

regulations that wou-

b
=)
'O

y the rules governing advertising
and would allow some use of trade names. EHowever, SOme of the
proposed restrictions may go beyond what is necessary to prevent

deception.

The Board of Cciomezry has propcsed replacing the current
1ist of advertising disclosura reguirements (Regulation III) with
Section 3.1G., which would prohibitc false and misleading

sivertising and recuire, whenever a price 1is advertised, that the

about the prcposed reguirement that anry price aévertisement state
what goods and services are inclucded in the price. This
provision could be interpreced o require detailed and leng<hy

disclocsures that are not necessary to prevent cdeception but

merely imposes extra COSts OR the acdvertisers, costs that are

1 ‘Letter toO Richard Morrison, Department oI Bealth Regulatory
Boards from Carol T. Crawford, Director, Bureau of Consumer
Protection (Septemder 14, 1984) (hereinafter referred to as tnhe
"Seprember 1984 comments”).



ultimately paid_fo: by consumers. For example, ad optomesrist
who wished to advertise a price for an eye exam could be require
to disclose the specific procedures that are included in the
exam. Further, the vague lanzuage of the provision could chill
legitimazte advertising because potential advertisers might be
unsure of its meaning. We recommend that the Board recconsider

the need for this provision.

O

We acain urge the Board to recommend that Virginia C g

4]

Sections 54-388 (A)(2)(d) and 54-396 (9)(ii), which prohi

r

pae
(T

claims of superiority and advertising of free services, be
repezled, so that only f2lse or deceptive adver<tising 1is

prohibited. A prohibition of false advertising should be

cufficient to prevent deceptive claims of superivri-r and of Iree

services. &s noted in our previous comments (September 19B4

el
g
’.Jc |

comments, &t 2-3), these code provisions appear to restrick
nondeceptive advertising, thereby lessening competition and
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mhe Bpard of Optometry has proposed removing a com
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on the use of trade names (Rec. 11-D) and allowing thel
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‘actually examine patients, use of a uniform trade name for

multiple branch offices is made more difficult.

we uncerstand ancé support the Bcard's desire to preclude the
use of deceptive trzle names. Ecwever, we would urge the Board
to evaluate whether there 1is any evidence that the use of trade
names such as "Optometric Offices of Smith and Jongs,' or *"Smith
Optometwric Clinic” are deceptive when used for branch offices.
Especially where a number of branch offices are advertised undef

such a trade name, it seenms doubtful that consumers would assume

that they would be examined by one of the named doctors.

roposed Sectiocn4.18.9., which prohibits use of trade names

the names of deceased or retired optometrists, also

'h

..
containin

(9]

raises some concerns c¢oout whether such trade names are

inherently deceptive in every instance. This provision would

mezn that a trade name such as "Smith Optometric Clinic” would
have to be changed upon the dezth of Dr. Smith, thus preventing
the use over time of such trade names, although they may be

1 ced

valueble to consumers because thev have come to be associa
with a certain level of guality or price. Although we understand

the Board's concern about possible deception, we would urce the

)

Board to evaluate whether there is any evidence that consumers
are actually deceived by such usace. Law firms for years have

used trzde names of this tvpe, and we are unaware of any evidence

We recocgnize that the Beoard may wish to ensure
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rily examine the consumer's eyes.
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" comments we raised guestions about the potential harm which could
result from such restrictions and discussed evidence that

*commercial practice” such as chain firms may penefit consumers

[,

h]
-

[14)

by lowering pri~es without decreasing the qu ty of service.
Our comments &lsd noted that several of the statutory provisicns

governing prepaid ¢ ntal plans (Virginia Code Section 38.1-882 et

seg.) appezrl 10O be unnecessarily restrictive or have
anticompetitive effects which may outwelgh any countervailing

penefits to the public. In its report, the Board of OptometIy
neisher addéressed our Cconcerns nor recommended any statutoly

chances. We urge the Board to reconsider our previous comments.
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is important to consider normal

(Vo]
[V
(A4

disclosure is misleadin

r

consumer expectations about the effec ive dates of advertised
prices. We suggest that the Board evaluate whether consumers

ve for at least 90 days,

VN

(2.}
24}
0

o~
-

expect advertised prices to be ef

especially 1if the ad uses terms sucn 2as "special offer," or
/ : : .
*introductory offer." Any disclosure requirement adds to the

cost o0f advertising and, we believe, should be imposed only where

necessary to prevent deception.

Proposed Section 4.6E. limits fee advertising to certain
]isted and defined routine dental services. This provision would
agparently prohibit the advertising of fee infcrmation for non-
routine services, including, for example, new oI innovative
also may be interpreted to prohibit any advertisements th;: co
not state specific prices but rather use terms such as "discoun:
or "low cos:t" to attract consumer attention and

communiczte a message effectively. Such advertising is not

4
easily understocd by consumers. For example, it seems to recuire

advertisers to use only the specific terminology listed in the

regulations, such as "prophylaxis®™ to describe cleaning of
teeth., It also seems %to reguire that "examination,” *éiagnosis,"”
and "treatment planning” be advertised seperately, although

diagnosis and treatment planning are cften considered to be parct
of 2 routine dental examination and consumers may not understanc
the Gistinction between these terms. Such reguirements limit the



ability of advertisers to convey their messace as effectively as
possible and thus may have a chilling effect upon valuable
advertising. The reguirement also appears to impose additional
rurdens on advertisers that are not imposed on other dentists.

For example, if a dentist advertises "treatment planning,” he or

2}

che must give the patient a written itemized treatment

recomrnendation and a written itemized fee statement. Those

recuirements are not imposed cn nonadvertising dentists.

In our view, proposed Section 4.6E. is not necessary to
prevent deceptive a advertising. Wwhile we recogniz that problems

may occur, we suggest that the Board responcé to these problems on

2 case-by-case basis, seexing to remove advertising that s
actually deceptive, rather than through broad rules that wou..

[
[N
=

ely preclude the dissemin z+ion of valuable nondeceptive

informazion. Thus, we urce the Board to reccncider the necessity

0of proposed Section 4.6E.
Trzde Nzmes
2
In our previous comments we also discussed the statutory
prohibicion on trade name usagce by dentists (Virgini Code
Section 54-184) and pointed out thet trade names can be esse al
+to the ectablishment of large group practices and chain

operations that can offer lower prices (August 1984 comments, 2t

lly propocsed a
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series of regulations that would permit some trade name usage,4

we understand that it now recommends no changes to the current
law banning trade name usage. We would urge the Board to
reconsider our previous conments.

/
Commercial

jY
e
o
8]
tr
v
18]
(3]

Our previous comments also addressed several stétutory
restricticns on commercizl practice, including a ban on
emplovment, partnership, and other business relationships between
dentists and other persons (Virginia Code Section 54-146, Secticn
54-183), and a ban on leasing space from commercial
establishments (Virginia’Code Section 54-147.1). W= raised the
cuestion whether such restrictions may harm consumery (And

resented evidence that the presence of commercial pfactitioners

such as chzin firms may lower prices without decreasing the

repaid dental plans (Virginia Code Section 38.1-882 et seg.)
appear to be unnecessarily restrictive or have anticompetiltlve

effects which may outweigh any countervailing benefits to the

public. The Board of Dentistry did not address these concerns 1in
4 chose revisions, while allowing certain fcrms of trade nanme
usage, still appeared to restrict unnecessarily the use of trade
names. See our comments relating to several similar provisions
proposed by the Bcard of Optometry on pp. 3-7, supra. The Bozar2d
2lso noted that a statutory change may be necessary to allow
trade name usage. Presumably, this recommencdation also has »oeen

C e 2
wililhlrawn.



{+s Repcrt ang @id not propcse changes to these statutory

we Board to reconsicder our previous
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[31)

provisions. we would urg

comzents.
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problem witnout intruding

veterinary medicine 1is practiced safely and well."

upon business relationships "so long 2s

(Bd. of

Veterinary Mecicine, Regulatory Review Report, P. S.)

While we reccgnize that the Board may consider proposed

Section 2.3.3. necessary to protect

slichtly modified

consumers,

we believe that a

version of this provision may achieve the

Board's goels withou:z unnecessarily interfering with business

relationships between veterinarians and non-veterinarians.

currently drafted,

veterinarians from working for

exercise control over the work-related activities

employees.

purpes . of prohibitin

professional j;dgmewt of

rule that would resctrice veterinarians £
veterinarians where the non-veteIlnarzan
veterinarian's professional judgment iR
quality of care rendered by the veterlnsa
¢ Coronents of commercial practice ol
emplovers will compromise the guality of
increzse prcfits. However, it is also p

b - -

reputation, thereby increasing catronage
- = - < . - £

run. Our s+tudy recarling tae guality o<

Section 2.3.B. might be interpreted to

¢ only these controls that compromise

veterinarians by recommending

Ls

prevent

&

lay employers since all employers

of their

The Board may- be able to accomplish 1ts express

the

a narrower

ten argue that lay

care in an effort to
ocsible that they will
ort to establish a g¢ood



ittings by op:ome::15ts,6 discussed more fully in our previous
comments (September 1984 comments, at p. 6), tends to support the

latter arcument since it shows that the gquality of commercial
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optometrists' ccs fittings are at least as good

as those of noncomme:rcial optometrists and ophthalmologists.

(o]
(a4

we applau e Board's pcsitive response tO our previous

concerns. We urce the Board to review these additional comments
ané consider whether a narrower rule might not better accomplich

jte stated goal of not intruding on business relationships so

long as veterinary mecicine is practiced safely and well.

& surezus of Consumer Protection and Economics, Federal Tracde
Commissicn, A Comparative analysis of Cosmetic Cdntact Lens
Fitting by Cph:thalmologists, Cptometrists, and Opticians (18E3).



BCARD OF MEZICINE

In our previous comment 7 we discussed three statutory
provisions that may harm consumers. We ncted that Virginia Code

Section 54-317(2), which tans advertising claims of superiority

log

sicians, would appear to prohibit at least sone

[§]

Yy

'Y

e

4

o

noncdeceptive advertising (August 1984 comments, at p. 2). We

also discussed in detail two provisions of the Virginia Coce,

[

Section 54-278.1, prohibiting physicians from leasing from
commercial establishments, and Section 54-317, which mey be
interpreted to prohibit trade name usage (Aucust 1884 comménts,
at pp. 4-7). Both of these provisions may harm CORsumers by

hin

[o P}

ering competition from high-volume, lower-priced practices.

-

3

in its Report,8 the Board noted that our reccmmendations relatin

‘

V¢!

to advertising will be tazken under advisement. We appreciate
this consideration of our comments. However, the Board ¢id not
reccmmend any statutory revisions and we would urce the Board to
reconsider our previcus comments regarfing these provisions.

k]
7 yetter to Richard Morrison, Depar<ment of EBealth Regulatcory
Boards freom Carol T. Crawiord, Director, Bureau of (Consumer
Protection (August 21, 1984) (hereinaf:ter sometimes referred ©O
as the "Zucust 1584 commenzs.")
g Bozrd of Medicine, Summary of Regulations, 2. 6.



