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Mrs. Moira Lux

Executive Director

Virginia State Board of Optometry
517 West Grace Street

P.O. Box 27708

Richmond, VA 23261

Dear Mrs. Lux:

The Federal Trade Commission's Bureaus of Consumer
rProtection, Economics, and Competition~ are plezsed to submit
this letter in response to your reguest for public comments on
regulation§ proposed for adoption by the Virginia State Board of
Optometry.

As you are aware, we submitted comments in 1984 to Richard
Morrison, Regulatory Review Coordinator, and in 1985 to Ralph
Axselle, Chairman of the Governor's Regulatory Reform Advisory
Board, concerning laws and regulations governing a number of
professions, including optomsatry. Because the laws concerning
optometry and the proposed regulations of the Board of Optometry
contain the sam2 provisions that we commentsd on in our earlier
letters, we ressubmit those comments in their entirety and only
briefly mention herein those provisions we continue to believe
should be modified. We are plezszd to note that since we last
submizted comments, the Governcr's Regulatory Rszform Advisory

1 Thess commen:s represant the views 0f the Bureaus of Consumer
Protection, Economics, and bomoo ition of the Federal Trade
Commission and do not necessarily represent the views of the
Commission or any individual Commicssioner. The Commission,
howsver, has authorized the submission of these comments.

2 Our comments are directed only to those provisions that deezl
with advertising, trads names, commercial practices, or prepaid
optcmetric plans. We offer no opinion on the legality or
¢esirability of other portions of the proposed regulations.

3 Letter to Richard Morrison from Carol T. Crzawford, Director,
Bureau of Consumer Protection, Ssptember 14, 1954 (hereinafter
referred to as "Morrison lettzr"), and lezter tc Ralph Axselle
from Carol T. Crawford, Director, Bureau oi Consumer Protection,
Mev 22, 1983 (nereinaf:zer referred to a3 "Axsells letter").

-
pizs of both letters are attached.
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Board and the Task Force on Regulatory Review of the Virginia
Commission of Health Regulatory Boards have issued reports4
supporting many of the positions advanced in our comments,

We arclaud the Board's efforts to reorganize and simplify
its rules concerning advertising. We are also encouraged by the
Board's decision to allow limit=23d use of trade names. We do,
however, have some concerns with proposed changes in these
areas. Perhaps more importantly, the statutory restraints on
advertising, use of trade names, commercial practice, and prepzid
optometric plans that we discussed in the attached comments
remain in effect. Without Board support for changes in these
statutes, the stated goal of identifying and removing "both
statutory and regulatory policies that impede competition,
increase cost, or otherwise harm consumers without providing
countervailing benefits in public protection"” will not be
achieved.

Advertisinga Regulations

We support the Board's decision to eliminate regulations
that imposed unnecessary disclosure requiremenzs and limited the
size of print type that could be used in advertising. However,
as discussed in our prior comments (Axselle letter at ppo. 2-3),
we continue to have concerns with a provision in proposed Rule
3.1G. That provision states that advertising is to be considered
false, misleading, and deceptive if the advertisement provides
price information without stating what goods and services are
included in the price. This provision could be interpreted to
reguire lengthy disclosures that are not necessary to prevent
deception, and may increase advertising costs and ultimately
raise prices to consumers. Onc2 again, we urge the Board to
reconsider the need for this provision.

In our previous comments (Morrison letter at pp. 2-3 and
Axselle letter a2t p. 3), we also asksd the Board to recommend th
repeal of Virginia Code Sections 54-388(A)(2)(d) and 54-
395(9)(1ii), which prohibit claims of superiority and advertising
of free services. We believe that these statuites unnecessarily
restrict nondeceptive advertising. Without the removal of these

4 Final Report of the Governor's Regulatory R
Board (Oct. 21, 1983) [hereinafzer cited as
RPeport"]. Report of the Tazsk Force on Regul Yy Review 0f thes
Virginia Commission of Health Regulatory Boa (May 1983)
[hereinafrer cited as "Task Force Report"]. Portions of the Task
Force Report are included as Appendix H of the Governor's Report.
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Task Force Report, suora note 4, a2t 15.



statutory barriers, beneficial revisions of the Board's rules may
be rendered meaningless. Thus, we join with the Governor's
Regulatory Reform Advisory Board in encourajinc the Board of
ptometry to reguest legislation that will remove unnecessary

restraints on advertising.®

Trade Names

The Board has proposed a series of rules that would allow
limited use of trade names by optometrists. While these changes
are a measurable improvement over the existing ban on the use of
trade names, some of the restrictions included in proposed Rule
4.1. appear to go beyond what is necessary to prevent deception
and guarantee accountability of optometrists to their patients
and the Board.

For the reasons stated in our previous comments (Axselle
letter at pp. 3-7), we ask ths Board to reconsicer the need for
proposed sections 4.1A.2. and 4.1A.3. (restrictions which seem to

:mit the use of a trade name comprising the name of one or more
of the optometrists in a practice to the office location where
the named optometrists practice); 4.1B.2. (ban on practicing
under more than one trade name); 4.1A. and 4.1B.3.(a)
(reguirement that all advertisements using trade names include
the name of at least one optometrist associated with the office);
and 4.1B.8. (ban on use of trazde names that contain the names of
deceased or retired optometrists).

In order for any final regulations allowing the use of trade
names to be effective, however, there must be corresponding
changes in the applicable statutes. Therefore, we join with the
Governor's Reguleatory Reform Advisory Board and thes Task Force 1n
urging the Board of Optometry to recommend necessary
modifications to Virginia Code Section 54-388(g!, which bans the
use of trade names.

¢

Commarcial Practice Resitrictions

In our earlier comments (Morrison letter a: pp. 3-6), we
discussed the potential harm to consumers that mzy arise from
statutory restrictions on the 2ability of optomezrists to split
fees with non-optometrists and to lezse gpace from or work as
employees of a commercial establishment.® %e ars pleased that
the Governor's Regulatory Reform Advisory Board recommended that
the Board of Optometry "review these statutes with an eys towards

Governor's Report, supra notse 4, at 24-25.

7 Id. at 24-25; Task Force Repor:t, supra note 4, at 9.
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8 Va. Code 5§ 5£-388(B)(2)(i), 54-388(A)(2)(k), and
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proposing changes to the Governor and the General Assembly. n9 We
support this recommendation because we believe restrictions on
commercial practice reduce comdetition in tha market for
1

optometric services and may unnecessarily raise prices.

Ootometric Plans
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We also expressed concern in our previous comments (Morrison
letter at pp. 6- i that statutory provisions governing prepaid
optometric plans 0 appear to be unnecessarily restrictive or have
anticompetitive effects that do not appear to be outweighed by
any countervailing benefits to ths public. We again encourage
the Board to reconsider our previous comments and to recommend
legislation that would remove these restrictions.

Conclusion

With the exception of our statad reservations concerning
Rules 3.1G., 4.1&., and 4.1B., we support adoption of the
proposed regulations. Resvision of the Board of Optometry's
regula+tions alone, however, will not recsult in the fullest
possible benefits to the citizesns of Virginie. We hope the Board
will now recommend that the General Assesmblv make those statutory
changes that would permit the public to have access to a wider
range of truthfulrinformztion azbout optometric services.

Together with the Gesneral Assembly and the Governor, the Board
can create a regulatory structure that will z2llow valuedle
compstition among optometrists and, in the process, improve the
efficiency with which optometric sesrvices are Jdelivered, whilsa
still protecting consumers from false or deceptive advertising.

? Amanda B. eder§A/~/
ting Director

9 Governor's RepoOrt, subra note 4, at I3,

10

D
(975]
e
(O8]
W
.
},_l
|
w
O
[00]
~
[08]
(o8]
V—
i
(Ve
O
)
~
w
(e8]
|
0
@D
£
~
v
)
(o7
(98]
(e8]
b—
]
D
£ 30 )
0
.

Va., Cod



FEDERAL TRADE COMMISSION
WASHINGTON,. D. C. 303180

BURIADU OF

CONSIMA R PROTECTION

September 14, 1684

Mr. Richard Morrison

Department of Bealth Regulatory Boards
Commonwealth of Virginia

517 wWest Grace Street

pP.0O. Box 277C8
Richmond, VA 23261

Dear Mr. Morrison:

The Federal Trade Commissifn s Bureaus of Consumer Protec-
tion, Economics and Competition” are pleased to respond to your
invitation to assist you in your review of the statutes and regu-
lations enforced by the Virginia State Board of Optometry and
Veterinary Medicine by providing comments concerning the competi-
tive effects of various restrxctlons on optometrists and veteri-

narians.

The Federal Trade Commission seeks to promote the national
policy of encouraging competition among members of licensed pro-
fessions to the maximum extent compatible with other legitimate
state and federal goals.. For several years, the Commission has
been investigating the effects of restrictions on the business
practices of professionals, including optometrists, dentists,
lawyers, physicians and others. Our goal is to identify and seek
the removel of such restrictions that impede competition,
increase costs and harm consumers without providing countervail-
ing benefits. 1In offering these comments, we acknowledge that we
are not in a position to offer advice on what rinimum level of
quality of care the states should regquire.

F

I. Restrictions on Advertising by Optometrists and Veterinarians

Advertising "serves to inform the public of the avail-
ability, nature, and prices of products and services, and thus
performs an indispensable,Bole in the allocation of resources in
a free enterprise system." Because of the significant benefits

1 These comments represent the views of the Bureaus of Consumer
Protection, Econoxics and Competition of the Federal Trade Com=-

riseion and do not necessarily represent the views of the FPederal
Trade Cormmission or any individual Commissioner. The Pederal
Trade Commission, however, has reviewed these comments and has

voted to authorize their presentation.

2 pates v. State Bar of Arizona, 433 U.S. 350, 364 (1977).

(74



that can accrue to consumers from nondeceptive advertising, we
believe that only false and deceptive advertising should be pro-
hibited. Any other standard is likely to suppress potentially
useful information and may well contribute to an increase in
prices. Studies have shown that prices for professional services
are lgwer where advertising exists than where it is prohib-

ited. Studies have also shown that advertising, vhic? leads o
lower prices, does not lead to lower quality services. There-~
fore, to tne extent that nondeceptive advertising is restricted,
higher prices and a decrease in consumer welfare may well result.

Certain provisions of the statutes and regulations governing
the practice of optometry and veterinary medicine in vVirginia do
restrict truthful advertising. FPor example, Virginia Code §§ 54-
388(A)(2)(d) and 54-396(9)(ii) prohibit optometric advertising
that "directly or indirectly® contains a claim of "professional
superiority.® Similarly, the Board of Veterinary Medicine's
Regulation 15-J defines as unprofessional conduct any advertising
that "directly or indirectly makes claims of professional

superiority.”

Such prohibitions on claims of superiority clearly lessen
rivalry among competing sellers, and the effects of the restric-
tion will depend on the extent to which it prevents the communi-
cation of truthful information. At a minimum, a prohibition on
advertisements that contain claims of superiority restricts com-
parative advertising, which can be a2 highly effective means of
informing and attraectiny customers and an important competitive
force. Wwhen a seller cannot compare ‘the attributes of his or her
"service to those of his or her competitors, the incentive to
improve or to offer different products, services, or prices is

likely to be reduced.

3 Boreau of Economics, FPederal Trade Commission, Effects of
Restrictions on Advertising and Commercial Practice in the Pro-
fessions: The Case of Optometry (1980) (discussed at pp. 5-7
below); Benham & Benham, Regulating through the Professions: 2
Perspective on Information Control, 18 J.L. & Econ. 421 (1975);
Bennam, The tEffects of Advertising on the Price of Eyeclasses, 15

J.L. & Econ. 337 (1%972).

4 Bureau of Economics, FPederal Trade Commission, Effects of
Restrictions on Advertising and Commercial Practice in the
Professions: The Case of Optometry (1980) (discussed at pp. 5-7
below); J. Cady, Restricted Advertising and Competition: The
Case of Retail Drugs (1976); McChesney & Muris, The Effects of
Advertising on the Quality of Legal Services, 65 A.EBE.A.J. 1503
(1979); Muris & McChesney, Advertising and the Price and Quality
of lLecal Services: The Cese for Lecal Clinics, 1§79 Am. E.
Pouna. Research J. 178 (1579).




A ban on claies of superiority i{s likely to be even more
{njurious to competition and consumers {{ interpreted to pronibit
a wider range of truthful claims. Virtually all statements about
a seller's qualifications, experience, or performance can be
considered to be implicit claims of superiority, and a ban on all
such claims would xake it very difficult for a seller to provide
consupmers truthful {nformation about the differences between his
services and those of his competitors.

virginia Code § S54-388(A)(2)(d) also prohibits the advertis-
ing of ofters of free optometric services or examinations. We
are aware of the potential for "bait and switch®" and other decep-
tive schemes in such advertising. However, we do not believe
that a total ban on the offering of free services 1s necessary.
Truthful advertising of the availability of free services can
obviously be of great benefit to consumers; also, such offers can
be a particularly valuable promotional tool for new practitioners
who are trying to enter the market.

Finally, Regulation 15-1 of the Board of Veterinary Medi-
cine's Rules and Regulations defines unprofessional conduct to
include “"utilizing the services of solicitors."™ This rule may in
some instances impede the flow of truthful commercial information
from veterinarians to potential clients. Such restrictions on
the free flow of information may make it more difficult for
buyers to learn about differences in price and quality, thereby
insulating competitors from direct competition and reducing the
incentive to compete on the merits. Although a state may insist
that solicitors be held to the same standard of conduct as the
professionals that they represent, and a past pattern of abuses

may warrant regulations tailored to prevent specific abuses, &
blanket ban on the utilization of solicitors is overly broad to
be a justifiable form of professional regulation.

II. Restrictions on Other Business Practices by Optometrists and
Veterinarians

# Other provisions of the statutes and regulations governing
the practice of optometry in Virginia restrict business practices
other than advertising. For example, Virginia Code § 54-388
(A)(2)(1) prohibits the dividing of professional fees with non-
optometrists. This provision may restrict partnerships or other
business relationships between optometrists and other health care
providers (such as dentists or podiatrists) who might provide
complementary health care services at a single office location.

Virginia Code §§ 54-388(A)(2)(k) and 54.397.1 make it
illegal for an optometrist to be employed by or locate gis or her
practice at a "commercial or mercantile establishment.®

5 Section 54-388(A)(2)(k) does allow such an establishment to'
emxploy an optometrist if it employed a full-time optometrist on

(footnote continued)



Similarly, Board of Veterinary Medicine Regulation 15-C bans the
practice of veterinary medicine by a lessee of any commercial or
percantile etablishment. These provisions prevent optometrists
and veterinarians from locating their practices inside retaijl
drug or departzent stores, where they can establish and maintain
a high volume of patients because of the convenience of such
locations and a high number of *walk-in" patients. This higher
volume may, in turn, allow professional firme to realize
econonmies of scale that may be passed on to consumers in the form
of lower prices. These restrictions also may lixit the avail-
ability of eguity capital for professional practices, which
increases the cost of capital to professional firms and further
hinders the development of high-volume practices that may be able
to reduce costs through economies of scale.

virginia Code § 54-388(A)(2)(g) and Board of Optometry
Regulation II-D prohibit the use of trade names by optome-
trists. Trade names -- such as "Pourth Street Contact Lens
Clinic® or "Southern Vision Care Centers® -- can be virtually
essential to the establishment of large group practices and chain
operations that are able to exploit economies of scale and,
conseqguently, to offer lower prices. Trade names are chosen
because they are easy to remember and may also identify the loca-
tion or other characteristics of a practice. Over time, a trade
name ordinarily comes to be associated with a certain level of
quality, service and price, which facilitates consumer search.

.These kinds of restrictions on the business practices of
professionals can reduce competition in health care markets by
preventing the formation and development of innovative forms of"
professional practice, such as chain optometric firms, that may
be more efficient, provide comparable gquality, 2nd offer competi-
tion to traditional providers. Por example, in a case challeng-
ing various ethical code provisions enforced by the American
Medical Association (“AMA"), the Commission found that AMA rules
prohibiting physicians from working on a salaried basis for a
hospital or other lay institution and from entering into partner-
ships or similar relationships with non-physicians unreasonably
restrgined competition and thereby violated the antitrust
laws. The Commission concluded that the AMA's prohibitions kept
physicians from adopting more economically efficient business
formats and that, in particular, these restrictions precluded
competition by organizations not directly and compietely under
the control of physicians. The Commission also found that there
were no countervailing procompetitive justifications for these
restrictions.

June 3, 1938.

6 In re American Medical Association, 94 P.T.C. 701 (1878),
aff'd, 638 F.23." 443 (2d Cir. 1%80), 2ff'd mem. by an egually
civiced court, 455 U.S. 676 (1982).




Proponents of such restrictions claim that they are neces-
sary to maintain & high level of quality in the professional ser-
vices market. For example, they claim that employee-employer and
other relationships between professionals and non-professionals
will result in lay interference in the professional judgment of
licensees, thus causing a decline 1n quality. They assert that
lay corporations such as chain retailers would be unduly con-
cerned with profits, not with the quality of professional care.
Allegedly, while such firms might offer lower prices, they right
also encourage their professional employees to cut corners in
order to maintain protits. According to those who favor restric-
tions, the public would suffer doubly because professionals wha
practice in traditional, non-commercial settings would be forced
to lower the price and quality of their services in order to

compete.

The Federal Trade Commission's Bureaus of Economics and
Consumer Protection have issued two studies that provide evidence
that restrictions on commercial practice by optometrists --
including restrictions on the business relationships between
optometrists and non-optometrists, on commercial locations and on
trade  name usage -- are, in fact, harmful to consumers.

The first study,7 conducted with the help of two colleges of
optometry and the chief optometrist of the Veterans Administra-
tion, compared the price and quality of eye examinations and
eyeglasses across cities with a variety of legal environments.
Cities were classified as markets where advertising was present
if there was advertising of eyeglasses or eye exams in local.
newspapers or. "Yellow Pages." C(Cities were classified as markets
with chain optometric practice if eye examinations were availatle
at large interstate optical firms. Since restraintcs on corporate
practice of optometry, commercial locations and trade name usage
necessarily restrict the operations of chain optometric firms,
the study provides important information on the likely effects of
such restrictions.

¢ The study found that prices charged in 1977 for eye examina-
tions and eyeglasses were significantly higher in cities without
chains and advertising than in cities where advertising and chain
firms were present. The average price charged by optometrists in
the cities without chains and advertising was 33.6% higher than
in the 'cities with advertising and chains ($94.46 versus $70.72).
Prices were approximately 17.9% higher as a function of the
absence of chains; the remaining price difference was attributed

to the absence of advertisincg.

7 Bureau of Economics, Federal Trade Commission, Effects of
Restrictions on Advertising and Commercial Practice in the

Professions: The Case of Optometry (1980).



The data also showed that the quality of vision care was not
lower in cities where chain optometric practice and advertising
vere present. The thoroughness of eye examinations, the accuracy
of eyeglass prescriptions, the accuracy and workzanship of eye-
glasses, and the extent Of unnecessary prescribing were, on
average, the same in the both types of cities.

mhe second stucdy compared the cost and quality of cosmetic
contact lens fitting by various types of eye care professionals.
This study was designed and conducted with the assistance of the
major national professional associations representing ophthal-
xologists, optometrists and opticians. Its findings are based on
exarinations and interviews of more than 500 contact lens wearers
in 18 urban areas.

The study found that there were few, if any, xeaningful dif-
ferences in the quality of cosmetic contact lens fitting provided
by ophthalmologists, optometrists, and opticians. The study also
showed that, on average, "commercial®" optometrists -- that is,
optometrists who worked for a chain optical firp or advertised
heavily -~ fitted contact lenses at least as well as other
fitters, but charged significantly lower prices.

These studies provide evidence that restrictions on employ-
ment, partnership, or other relationships between professionals
and non-professionals, on commercial locations and on trade name
usage tend to raise prices above the levels that would otherwise
.prevail, but do not. seem to raise the guality of care in the
vision care market. Although these studies deal specifically
"with restrictions on the practice of optometry, the results may

. be applicable to analogous restrictions in other areas, such as
veterinary medicine.

III. Restrictions on Prepaid Optometric Service Plans

We also have reviewed Chapter 27, Title 38.1 of the Virginia
Code, relating to Plans for Future Dental or Optometric Services,
and have identified several provisions that appear to be unneces-
sarily restrictive or whose anticompetitive effects may outweigh
any countervailing benefits to the public.

Virginia Code § 38.1-898 reguires that a majority of the
board of directors of a prepaid optometric service plan be
optometrists. It is not apparent what public benefit results
from reguiring provider control of 2ll plan boards. We are
unaware of any reason why consumers, entrepreneurs, and others
should not also be permitted to establish and operate such plans
in competition with provider-controlled plans. Such lay boards

8 Bureaus of Consumer Protection and Economics, Pederal Trade
Comnission, A Comparative Analysis c¢f Cosmetic Contact Lens
Fitting by Ophthalmologists, Optometrists, and Opticians (1583).



can certainly obtain any necessary professional expertise without
naving providers control the plan's board of directors.

Section 38.1-903 requires that optometric service plan sub-
scribers bave "free choice of any participating . . . optome-
trist." Some states interpret such clauses to regquire that
participation be open to any licensed provider. If this section
is interpretec in this way, it in fact could restrict the choices
availaeble to consumers. Mandating free choice of provider in all
prepayment progrars prevents plans from offering, and subscribers
from freely and voluntarily choosing to enroll in, programs that
may limit subscriber choice of participating providers. Such
plans, in turn, may lower program costs by selecting less expen-
sive and more quality-conscious providers, and may generate
competitive pressure on 2all providers to control costs or raise
gquality. This concept is evident in both health maintenance
organizations ("BEMOs®") and preferred provider organizations
(*PPOs"). As you know, Virginia was one of the first states to
pass legislation authorizing PPO arrangements, and the mandatory
*free choice" provision of Section 38.1-903 appears to be at odds
with the purpose and intent of that more recent statute. In its
case against the American Medical Association, the Commission
found that the origin and history of the medical profession's
insistence on this type of provision for prepayment plans "makes
clear that the purpose . . . is primarily the anticompetitive one
of suppressing the activéties of competitors, not solicitude for
the rights of patients.®

_ Section 38.1-904 denies the Insurance Commission discretion
~to license more than one plan in a given geographic area if
*licensing more than one plan for the same geographical area will
not promote the public welfare." Wwhile we do not know how this
provision in fact has been applied or will be applied, it could
be used to protect current market participants from competition
from new market entrants, or at least to discourage such new
entry. In any event, it does not 2ppear to serve any substantial

public interest.
'~ Section 38.1-909 provides that prepaid optometric service
plans subject to this chapter "shall not engage in any other
business,® with the exception of governmental health care
programs. This restriction may unnecessarily prevent plans from
diversifying and offering their subscribers additional products
or benefits packages that may be more convenient and desirable.
Por example, many commercial insurers have offered coverage
packages to employers that include accident and health insurance,
dental benefits, life insurance, workers' compensation coverage,
and even pensions and annuities. Permitting optometric plans to
diversify in a2t least some ways to meet market demands -- sub-
ject, of course, to appropriate regulatory oversight -- may help

3 In re Americén Medical Association, supra n.7 at 1015.



then to be more effective cozpetitors and better seet the needs
of the public.

In conclusion, thank you for your willingness to consider
our comments. We are enclosing copies of the studies referred to
in our comments. Please let us know 1f we can be of any further
assistance.

Sincerely,

{
'
N

Carol T. Crawford

Director
Bureau of Consumer Protection

3 N .
[} . . ‘

Enclosures



FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 2035180

BURLAU OF
CONSUMIR PROTLCTION May 22, 1985

The Bonorable Ralph L. Axselle, Chairman
Governor's Regulatocry Reform Board
General Assembly Building

Comonwealth of Virginia

810 Capitol Street

Richmond, VA 23218

Dear Kr. Chairman:

The Pederal Trade Commission's Bureaus of Consumer
Protection, Economics, and Competition are pleased to respond to
the invitation of Richard D. Morrison, Regulatory Review
Coordinator, to assist you in the ongoing review of health
professiogal regulatory boards by the Commonwealth of
Virginia. As you are aware, we submitted comments last year to
Mr. Morrison concerning laws and regulations governing the
professiorcs of Dentistry, Medicine, Optometry, and Veterinary
Medicine.* Our previous comments focused on (1) restrictions on
advertising by these professionals, (2) restricti..: eon the
business practices of these professionals, includin, =orporate
enmployment, business relationships between professi...als and non-
professionals, commercial locations, and trade name usage, and
(3) restrictions on-the formation and operation of prepaid dental.
and optometric plans. Our previous comments also addéressed both

) statutory and regulatory provisions covering all three of ‘these
areas. Finally, our previous comments discussed in some detail
the negative effects that restrictions on nondeceptive
advertising and commercial practices can have on consumers angd
competition.

We are now commenting on the regulatory changes that have
been proposed by the Boards governing these professions. 1In
offering these comments, our goal continues to be to identify and
seek the removal of such restrictions that impede competition,
Increase costs, and harm consumers without providing
countervailing benefits. While we 21so cirect these comments to
the Regulatory Boards, we urge the Reform Board to consider our

1 These comments represent the views of the Bureaus cof Consumer
Protection, Economics, and Competiticn of the Federal Trade
Commission and do not necessarily represent the views of the
Commission or any individual Commissioner. The Commission,
however, has authorized the submission of these comments.

2 We submitted separate comments on the regulations of the (1)
Boards of Dentistry and Medicine, cdated August 21, 1984, and (2)
Boards of Optometry and Veterinary Mecicine, dated September 114,
13984. Copies of both comments are attached.
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views when it recommends to the Governor the position he shauld
take when he makes final comzents to the Regulatory Boards.

We will first provide a brief overview of our previous
comrents, the Boards' responses thereto, and provisions in the
proposed regulations that we believe continue to present
potential problems. In an attachment, we then discuss
individually and in detail each Board's proposed regulations.
While this format leads to some repetition because of similar
provisions propocsed by several Boards, we believe that each Board
will find it easier to read the comments that apply to it
separately.

One of the primary i{ssues that our previous comments
aédressed was restraints on noncdeceptive advertising. We listed
statutory and-regulatory provisions that appeared to restrict
nondeceptive advertising by dentists, physicians, optometrists,
and veterinarians, and we urged their removal. 1In response, the
Board of Veterinary Medicine proposed the removal of many of the
restrictions in this area, the Board of Optometry also proposed
simplifying the rules governing advertising, and the Board of
Dentistry proposed the elimination of certain restrictions. The
Board of Medicine stated tha+t it would take our comments under
advisement.

¢

Potential problems remain, hcowever. Neither the Board of

-Optometry nor. the Board of Medicine has recommended removal .of

statutory restrictions that appear to prohibit some types of
nondeceptive advertising. Mcreover, the Board of Dentistry has
propcsed new reculations that appear to go beyond prohibiting
false and deceptive advertising, and impose additioneal
unnecessary burdens on noncdeceptive advertising.

The second major issue %that we addressed in our previous
comments invclved restrictions on commercial practice, including
corporate employment, commezrcial locations, and trade name
usage. Acain, the Board of Veterinary Medicine proposed the
removal of those restrictions contained in its regulations. 1In
addition, the Board of Optometry proposed to 2llow some trade
name usage.

Potential problems remain in this area, too, however.
Although many of the commercial practice restrictions are
statutory, none of the Boards recommencded any changes to existing
statutory prohibitions on commercial practice by optometrists,
dentists, and physicians. (No such restrictions governing
veterinarians exist.) Further, the Board of Optometry's proposed

3 We note that we zre not in a position to offer advice on what
pinimum level cf gquality of care the states should require.
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regulations governing trade name usage appear to go beyond what

{s necessary to prevent deception and may unduly burden trade
name usage.

Thank you for your willingness to consider our comments.
Please let us know 1f we can be of any further assistance.
Vi

Sincerely,
w
Carol T. Crawfor
Director

Attachments
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REPCRT CF TEE BUREAUS OF
CONSUMER PRCTECZTION, COMPETITION, AND ECONDMICS
OF TEEZ FEZERAL TRADE COMMISSIOCN

TO THE
COMMONWEALTH OF VIRGINIA
GOVERNOR'S REGULATORY REFORM BOARD

ON
REVIEW:' OF R"GCLnTIONS PROPOSED BY

.

BOARD CF OPTOMETRY
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BOARD OF VETERINARY MEDICINE, and
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These comments represent the views of the Bureaus of Ceonsuaer
Protection, Economics, and Competition of the Federal Trade
Commission ané do nct necessarily rerresent the views o‘ the

Commission or any 1ndividual COPﬂlSSthQ;. The Cecmmission,
however, hazs auchorized the suzmicsion ©f these comments.
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Our previous comments® discussed severa. statutory
Frovisions restricting advertising and business practices that we

onsunmers. The Bcard of Optometry did not

LA ]

o
3
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sugges+ted may

t
ot

» ¢h

[\

recommend any statu:tor nges but did propose changes in its
regulations that would simplify the rules governing advertising
and would allow scrme use of trade names. Bowever, some of the

proposed restrictions may go beyond what 1is necessary to prevent

The Board of Crtome:try Haﬁ propesed replacing the current
list of advertising disclosur> reguirements (Regulation III) with
Section 3.1G., which would prohibit false and misleading

=

edvertising and recquire, whenever a price is advertised, that the

-

advertisement state what goods and services are included in the
price. The purpose of this provision appears to be to prevent

inc. We have scme concern, however,

n

false ané misleading adverti
about the prcposed recuirement that any price acdvertisement s:iate

what goods and services are included in the price. This

provision could be interpreted to reguire detailed and lencthy
discleosures that are not necessary to prevent ceception but

merely impose extra costs on the acdvertisers, costs that are

1 Letter ¢t ichard Morriscn, Department cf Bealth Reculatory
Boards from Carol 7T. Crawford, Director, Bureau of Consumer
Protection (September 14, 1984) (hereinazfter referred to as the
"September 1984 cocmments").



ultirmately paid for by consumers. For example, anboptome::;s:
who wished to advertise a price for an eye exam could be required
to disclose the specific procedures that are included in the
exam. Further, the vague language of the provision could chill
legitimate advertising becacse potential advertisers might be
unsure of its meaning. We recommend that the Board reconsider

the need for this provision.

We acain urge the Board to recommend that Virginia Code
Sections 54-388 (A)(2)(d) and 54-396 (9)(1ii), which prohibit

claims of superiority and acdvertising of free services, be

‘._‘
(o1}

repezled, so that only false or deceptive advertising is

prohibited. & prohibition of false advertising should be
sufficient to prevent deceptive claims of superiori- and of free
services. As noted 1in our previous comments (September 1984
comments, at pp. 2-3), these code provisions appear to restrict

noncdeceptive advertising, thereby lessening competition ang

harming consumers.
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The Boar ptometry has proposed removing a complete ban

on the use of trade names (Rec. II-D) and allowing their use



actually examine patients, use of a uniform trade name for

multiple branch offices is made more difficult.

We understand and support the Board's desire to preclude the
use of Cdecepzive trade names. Ecwever, we would urge the Board

to evaluaze whether there 1s any evidence that the use of trade

rn

names such as "Optometric Offices of Smith and Jones," or "Smith
Optometric Clinic™ are deceptive when used for branch offices.
Especially where a number of branch offices are advertised under

such a trade name, it seems coubtful that consumers would assume

that they would be examined -y one of the named doctors.

"Proposed Section'4.1B.9., which prohibits use of trade names
containing the names of deceased or retired optometrists, also

rzises some concerns coout whether such trade names are

(™

inherently deceptive in every instance. This provision would

>

tric Clinic" would

(1

™)

mezn that a trade name such as "Smith Optom

have to be changed upon the deazth of Dr. Smith, thus preventing

e

the use over time of such tracde names, although they may be
valuable to consumers because thev have come to be associated
with a certain level of cualityv or price. Althouch we understand
the Board's concern about peossible deception, we would urge the

Board to evaluate whether there is any evidence that consumers

b 5
th

are actuzlly deceived by such usace. La irms for years have

b}
(o

used trade names of this type, 2 we are unavare cf any evidence

-

.

We recocnize that the Bcard may wish to ensure

-
-

identification. and accountability of individual practiticners



practicing under a trade name. Bowever, the Board has already

- -

roposed regulations that appear to accomplish this end withou:

3

unduly reszrict:ing nondeceptive advertising. Section 4.1B.5,
requires conspicuous posting in the reception area of the names
of all optemetrists prac=ticing at a location. Sections 4.1B.7.

and 8. recuire that the examining optometrist's name appear on

the petient's records anéd on all invoices and receipts.

Proposed Section 4.1B.2. prohibits optometrists from
practicing under more than one fictitious name. It is unclear
whether this prohibits practicing under a number of trade names
2% one %time or du:in;‘a lifetime. 1If the fcrmer, this would
restrict optometrists from workiﬁg part-time for more than cne

group practice using a trade name. If the latter, it could

l

~severely restrict the employment options available to

c

*

cctometrists and hinder the ability of lar

19}
(14

oup practices %o

% preferable for the

(W]
wn

(W

recruit optometristcs. We believe thet
Board to proceed on a case-by-case basis against optometrists who

use trzde names in a deceptive manner rather than to issue a

(]
'

nder more than one %tracde name.

o ]
Vo)
[

broaé ban on practici
S

Proposed Sections 4.1A and 4.1B.3. requires all
edvertisements using trade names to include the name of at least
one optometrist associated with the office. While this is
somewhat less of a burden than recuiring such advertisements to
inclucde the names of all the zssociated opitcmetrists, it would

still increzze the costs of advertising without necessarily

provicding infcrmation that would help consumers because the named



‘!

likely be conveyed throu

optometrist would not necessarily examine the consumer's eyes,
This recguirement wouléd appear unnecessary since adeguate
prcfessional identificaticon will likely resul: when the consumer
cz2lls or visits the office. Further, the Board can respond if
individual complaints arise because it will have a record of all
trale names in use, along with the responsible optometriscs,

(See Section 4.1B.1.)

Proposed Section 4.1B.4. prohibits trade names that do not

include the words "optometry” or "vision"™ or reasonably

recognizable derivatives thereof. This would appear to preclude
the Dse of tracde names such as "Southern Contact Lens Clinic" and

other nondeceptive trade -names as well. Presumably, the intent
of this proposal 15 to ensure that the trade name conveys the
fact that the firm is an optometric practice. BHowever, it 1is not
clezr that this 1is necessary since most advertisements would
probably convey this fact anyway. For example, this fact would

h use of the word "optometrists

)

Lastly, we would urce the Board of Optcmetry to reconsider
our previous comments concerning statutory restrictions on
business relationships between optometrists and non-optometriscts
(Section 54-388 (A)(2)(1i)) anéd on employment by or location at
commercial establishments (Sections 54-388 (A)(2)(k) and 54-

.1) (September 1984 comments, at pr. 3-4) 1In our previous



comnents we raised guestions about the potential harm which could
result from such restrictions and discussed evidence that
*commercial practice” such as chain firms may benefit consumers
by lowering pri~es without decreasing the quality of service.

Our comments also noted that several of the statutory provisicns
governing prepaid dental plans (Virginia Code Section 38.1-852 et
seg.) appear to be unnecessarily restrictive or have |
anticompetitive effects which may outweigh any countervailing
benefits to the public. 1In its report, the Board of Optometry

neither addressed our concerns nor recommended any statutory

"

chances. We urge the Board to reconsider our previous cocmments.



BOARD OF DENTISTRY

In our prior corments” regarding the Board of Dentistry we

Y
- -

discussed a number of statutory ani re ory provisions that

)

[+%3
(t

ed to prchibit nendeceztive advertising or place

4]

a

(o]

app
unnecessary burdens con such advertising. The Board has proposed
removing scme ©f these reculations but has proposed several new
regulacions that also appear to go beyonéd prohibiting false and
deceptive advertising. Our previous comments also discussed the
potential harm to consumers that could result from several

statuto restricticns on commercial practices, including a ban

3]
‘<

on trade neme usace.' The Bcard did not recomuend changes to any

of these statutcry preovisions.

We turn first to the areas covered by cur previous commen*s

.

S . > T~ o4
provisions (August 1984 comments,

)

regarding severzl acdver=tisin

at Pp. 2-4). Our previous comments stated that Virginia Code
ction 54-187(7), which bans advertising clzims of superiority,
gappears to prohibit at least some nondeceptive advertising. Our

.
o]
th
ot
o g
1]

comments also stated that portions of Section 7.A.4
Board's regulaticn, prchibiting advertising of statistical dataz,

informztion on rast pa:rformance, representations of guality and

3 Letter to Richard Morrison, Department of Eealth Regulatory
Boards from Carol T. Crawford, Director, Burezu of Consumer
Protection ({(Aucust 21, 1%84) (hereinafter scmezimes referred to
as the "August. 1584 ccmments®).



showmanship or puffery, appear to prohibit noncdeceptive

2adver+ising. We also expressed concern that Section 7.A.2.4.,

+

governing advertisinc of specialties, coulé be interpreted to
prohitit nondeceptive advertising. The Board supports the
elimination of all these restriczions. We believe that these
proposed changes will benefit consumers. Bowever, some of the
remaining provisions as well as some of the new proposed
revisions appear to go beyond what is necessary to prevent

deception.

Previously we stated that Section 7.A.2.£., which reguires
disclosure of the original price whenever a discount is
advertised, would likely prevent the dissemination of useful and
noncdeceptive price information. For example, this provisicn
woulc prohibit ads stating "10% off for senior citizens"™ or "$10
off for 211 new patients." further, since it could be Qery
costly to state in an advertisement the recular price of each of

ule will
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Section 7.4.2.£. be incorporzted into proposed Section 4.6C., and
we urge the Boarc to reconsider our previous comments on this

point and consider eliminating this requirement.

Procpesed Section 4.6B.2. states that an advertisement cf a
fee fcr a2 dentz2l service must state the period of time fcr which
the fee shall be in effect vnless the fee is in effect for at

an ad without such a
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disclosure is misleacding it is important to consider normal

he effective Cates 0of advertised

o4

"
or

consumer expeciations abou
prices. We sugdgest that the Board evaluate whether consumers
expect acdvertised prices to be effective for at least 90 days,
especialily if the ad uses terms such as "special offer," or

'i%::oduc:ory offer.” Any disclosure requirement adds to the

cost of advertising and, we believe, should be imposed only where

necessary to prevent deception.

Proposed Section 4.6E. limits fee advertising to certain
listed and defined routine dental services. This provision would
apparently prohitit the advertising of fee infcrmation for non-

i

routine services, incluéing, for example, new or innovative

technicues that are not yet widely used by practitioners. It
also may be interpreted to prohibit any advertisements that do

not state specific prices but rather use terns such as "discount

or "low cost"™ to attract consumer attention angd

advertisers to use terminclogy that may be confusing and not

1, . : :
easily uncderstood by consumers. For example, it seems to reguire
advertisers to use only the specific terminology listed in the
regulations, such as "prophylaxis" to describe cleaning of

teeth, It also seems ©o recuire that “examination," "diagnesis,”

and "treatment planning” be advertised separately, although
diagnosis and treatment planning are cften considered to be par:
¢f a routine dentzl exzamination and consumers may not understanc
the distinction between these terms. Such recuirements limitc the

- 11 -



ability of acdvertisers to convey their messace as effectively as
possible ang2 thus may have a chilling effect upon valuable

advertising. The reguirement also appears to impose adéitional

burdens on advertisers that are nct imposed on other dentists,
For example, if a dentist advertises "treatment planning,® he or
she must give the patient a written itemized treatment

recommendation and a written itemized fee statement. Those

recuirements are not imposed cn nonadvertising dentists.

In our view, propccsecd Section 4.6E. is not necessary to
prevent deceptive advertisins. Wwhile we recocnize that problems

may occur, we sucgest that the Board responé to these problems on

a case-by-case basis, seexking to remove advertising that is

actually deceptive, rather than through broad rules that wou..

-

likely preclude the édissemination of valuable nondeceptive
informezzion. Thus, we urge tHhe Board to reccnsider the necessity
of prcposed Section 4.6Z.

Tracde Nzanes
2
In our previous comments we 2lso discussed the statutory

on trade name usage by dentists (Virginia Code

el
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ection 54-184) and pointed out that trade names can be essential

wm

r

O

[

(ala

he establishment of larce group practices and chain
operations that can offer lower prices (August 1984 comments, at

2. 5-7). While the Board of Dentistry initially proposed a



series of regulations that would permit some trade name usage,‘

we unders+<and that it now recommends no changes to the current
law banning tracde name usage. We would urge the Board to
reconsider our previous comments.

/
Commercial Practice

2also noted that several of the statutory provisions coverning

Our previous comments also addressed several statutory
restricticns on commercial practice, including a ban on
employment, partnership, and other business relationships between
dentists and other persons (Virginia Code Section 54-146, Secticn
54-183), and a ban on leasing space from commercial
esteblishments (Virginia‘Coée Section 54-147.1). W= raised the

cguestion whether such restrictions may harm consumers (g
presented evicdence that the presence of commercial practitioners
such as chain firms may lower prices without decreasing the

-~

guality of care (August 19284 comments, at pp. 4-7). Our comments

&

prepaid cental plans (Virginia Code Section 38.1-8%22 et sec.)
appear to be unnecessarily restrictive or have anticompetitive
effects which may outweigh any countervailing benefits to the

public. The Board of Dentistry did not address these concerns in

4 Those revisions, while ellowing certain forms of trade nane
usace, still appeared to restrict unnecessarily the use of tracde
names. See our comments relating to several similar provisions
preposed by the Board of Optometry on pp. 3-7, stpbra. The Bozard
2lsoc noted that a statutory change may be necessary to allow
tracde name usage. Presumably, this recommencdation also has been
withcrawn.



izs Repocrt and Jdié not prepese changes to these statutory
pProvisions. We would urce the Board to reconsider our previous

corizents.



BCARD OF VETERINARY MEDI

(‘1

Our previous comments® regsarding the Board of Veterinary

Mecdicine discussed the potentially harmful effects of Boar? ru

-

prohibiting veterinarians freom utilizing the services of
solicitors (Rule 15(I)), making claims of superiority (Rule
15(J)), entering into business relationships with non-
veterinarians (Rule 15(B)), end leasing space from commercial

establishments (Rule 15(C)). We support the Bozrd's decision

les

-

<O

propose the elimination of all of these rules. We believe theat

these changes may well benefit consumers by increasing

competition ané lowering .costs without decreazsing cuality.

conduct for a vekterinarian to practice veterinary mecicine if

judgnment of the veterinarian. According to the Board, the

he current ban cn commercial practice is tD ensur

49)
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that the professional judcment of a veterinarcian is not
compromised by someone who is not a veterinzrian. As state

purpcse ¢f the propcsed chances is to deal directly with this

> Letter to Richar3d Morrison, Decartment of BHealth Regulator
Boarcs from Carol T. Crawforéd, Director of Ccnsumer Protec=tio
(Septcember 14, 19€4) (hereinazfter scmetimes referred o as th
"September 1984 Comments®).
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preblem wishout intruding upon business relationships "so long as

veterinary medicine is practiced safely and well." (Bd. of

Veterinary Medicine, Regulatory Review Report, p. 9.)

While we recognize that the Board may consider proposed
Section 2.3.2. necessary to protect consumers, we believe that a
slichtly modified version of this provision may achieve the
Board's gcels without unnecessarily interfering with business
relationships between veterinarians and non-veterinarians. As
currently drafted, Section 2.3.B. might be interpreted to prevent
veterinarians from working focr lay emplovers since all employers
ol over the work-related activities of their

'

The Board may- be able to accomplish its express

exercise contr
emplovees.

those controls that compromise ¢th
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rpes . of prohibiting only

Pt
professional judgment of veterinarians by recommending a narrower

from working £for non-
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ways that mig!t

: Cr-conents of commercial practice often argue that lay
employers will compromise the gquality of care in an effort to

Bowever, it is also possible that thev will

attempt to ensure high gueality in an effort to establish a cood
reputation, thereby increasing ratronage ané profits in the long
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cosmetic contact lens
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ome::ists.6 édiscussecd more fully in our previous

o

£ittings by op
comments (September 1984 comtments, at p. 6), tends to support the
latter arcument since 1t shows that the quality of commercial

optometrists' ccsmetic contact lens fittings are at least as good

as those of noncommeccial op:tometrists and ophthalmologiscts.

we applaud the Board's pcsitive response to our previous
concerns. We urg ;he Board to review these acdditional comments
and consider whether a narrower rule might not better accomplich
its stated goal of not intruding on business relationships so

long as veterinary mecicine is practiced safely and well.

® Burezus of Consumer Protection and Economics, Federgl Treade
Ccmmission, A Comparative Analysis of Cosmetic Ccntact Lens
Fitting by Cphthazlmclogists, Optometrists, and Opticians (18E3).



BCARD OF MEZICINE

In our previous commen:s7

we discussed three statutory
provisions that may harm consumers. We noted that Virginia Code
Section 54-317(3), which bans advertising claims of supericrity
by phvsicians, would appear to prohibit at least some
nonceceptive advertising (August 1984 comments, at p. 2). We
2lso discussed in detzil two provisions of the Virginia Coce,
Section 54-278.1, prohibiting physicians from leasing from
commercial establishments, and Section 54-217, which may be
interpreted to prohibit trade name usage (August 1984 comnments,
at pc. 4-7). Both of these provisions may harm consumers by
hindering competition from high;volu“e, lower-priced practices.
in its Eeport,a'the Board noted that our reccmmendations relating
to advertising will be tazken under acvisement. We appreciate
this consideration of our comments. Eowever, the Boaré &id not
reccmmend any statutory revisions angd we weuld urce the Board to

reconsider our previous comments regarding these provisions.

9]

~

Let%er to Richard Morrison, Department of Bealth Reculatorw
Boardés from Carol T. Crawfordé, Director, Bureau of Consuner
Protection (August 21, 1984) (hereinafter sometimes referred to
as the "August 1984 comments.")

8 Bozrd cf Medicine, Summary of Regulaticns, ». 6.
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