UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of the Director
Bureau of Competition

September 16, 1998

Ms. Karen W. O'Neal
Assistant Director

Virginia Real Estate Board
3600 W. Broad Street
Richmond, VA 23230

Dear Ms. O'Neal:

The staff of the Bureau of Competition of the Federal Trade Commission (FTC) welcomes the opportunity to present
its views on the proposed Final Regulations of the Virginia Real Estate Board (Board).(1) We comment on the
proposed changes to the real estate broker and salesperson licensing requirements to convey our concerns
regarding a possible adverse impact from those changes on competition and consumer welfare.

The FTC is empowered and directed, under 15 U.S.C. 8§ 41 et seq., to act against unfair methods of competition and
unfair or deceptive acts or practices in or affecting commerce. Pursuant to this statutory mandate, the FTC has
attempted to encourage competition among members of licensed professions to the maximum extent compatible with
other legitimate state and federal goals. The FTC has investigated the competitive effects of restrictions on the
business practices of state-licensed professionals, including real estate brokers, and taken enforcement action to
prevent groups of real estate brokers from restraining competition and injuring consumers.(2) The FTC's goal has
been to identify and seek to remedy restrictions that impede competition, increase costs, or harm consumers without
providing significant countervailing benefits. The Commission also has provided comments to state regulatory bodies,
including to this Board, regarding restrictions on competition among real estate brokers.(3)

The proposed regulation changes the Board's definition of what it means for a real estate broker or salesperson to be
"actively engaged" in the real estate business. Currently, Section 135-20-10 requires that real estate brokers or
salespersons be engaged in the real estate activities for at least 20 hours per week to be considered "actively
engaged." The proposed amendment would double this requirement to 40 hours per week, or essentially full-time
employment.

This change, as we understand it, would effectively bar part-timers from becoming real estate brokers in Virginia, and
may also limit licensure as real estate salespersons by reciprocity from another jurisdiction. To become a real estate
broker, Section 135-20-40 requires applicants, among other qualifications, to have been "actively engaged" as a real
estate salesperson for a period of at least 36 of the 48 months immediately preceding the application.(4) Section 135-
20-60 applies the same requirement to out-of-state applicants for real estate broker licenses.(5) In addition, if an out-
of-state person applies for a Virginia real estate salesperson license, Section 135-20-60 requires the applicant,
among other things, to have been "actively engaged" in real estate for 12 or more of the preceding 36 months.(6)

Barring part-timers from becoming licensed real estate brokers and salespersons in Virginia would, by limiting entry
into these professions, appear likely to restrict competition and harm consumers, who benefit from increased
competition. Although we fully appreciate that the Board must act in the interest of consumers to prevent entry by
persons who are not competent or are ethically deficient, there appears no basis for concluding that part-timer
applicants as a class are less qualified in these respects. Indeed, other portions of the Regulations, requiring



particular educational attainments and the passage of competency examinations and restricting entry by those who
have encountered disciplinary proceedings, appear to be directly targeted to address these concerns.(7)

The Commission and courts have struck down restrictions on competition from part-timers that multiple listing
services (MLS) with market power have imposed. In United States v. Realty Multi-List, Inc., the Fifth Circuit held
unreasonable a requirement of an MLS with market power that its members maintain an office open "during
customary hours of business."(8) It stated that "[iJt may well be justified for [the MLS] to require that a prospective
member be actively engaged in the business of a real estate broker in order that he contribute to [the MLS's]
functioning. But a rule requiring that a broker be actively engaged in the business of brokering is a far cry from one
requiring that he maintain an office open during customary hours of business," which the court noted effectively
barred part-timers.(9) The court specifically noted that it could not be argued persuasively that the "customary hours"
requirement was justified "by reference to [the] need to insure the competence and responsibility of [MLS]
members."(10) The court also suggested that those doing business in the evenings and on weekends might well
better serve the needs of customers.(11)

The FTC has challenged an MLS requirement that its members be "primarily" engaged in industrial real estate. The
FTC's complaint alleged that this rule "excluded brokers who were actively engaged in industrial real estate
brokerage" but who also were engaged in other activities.(12) The FTC's order bars the MLS from conditioning
membership or use of the MLS on an applicant "being primarily engaged in industrial real estate brokerage."(13)
Proposed Section 135-20-10, which essentially mandates full-time work on real estate, is thus significantly more
restrictive than the restraint the FTC challenged. The FTC also has challenged an MLS requirement that MLS
members (and applicants during the year prior to their application) derive the major portion of earned income from
full-time practice of real estate brokerage.(14) The FTC issued a consent order barring the MLS from requiring that
any applicant, prospective applicant, or member be engaged in real estate brokerage full time.(15)

The Board's proposed regulation apparently will exert a greater restraint on competition than those that the Realty
Multi-List court and the FTC barred. The proposed regulation absolutely bars part-timer entry into the real estate
industry throughout the Commonwealth, rather than preventing a real estate professional from using a particular
multiple listing service.

For these reasons, we strongly believe that changing the definition of "actively engaged" in the real estate business
as proposed is likely to hinder competition and harm consumers.

We appreciate the Board's willingness to consider our views. Should you have any questions concerning this issue,
please contact Randall Marks at (202) 326-2571.

Sincerely,

William J Baer, Director
Randall David Marks, Attorney
Bureau of Competition
Federal Trade Commission
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