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In-person solicitation by lawyers in many instances does not
involve coercion or the exercise of undue influence. Lawyers
often encounter prospective clients at meetings of political and
business organizations and at social events. Indeed, many
lawyers traditionally have built their law practices through such
contacts. Under such circumstances, the possibility of abuse
seems minuscule. Similarly, lawyers present speeches and
seminars to prospective clients that establish goodwill and help
attendees to understand the law and identify situations in which
they might need a lawyer. Such personal contacts present little
risk of undue influence, but do provide the benefit of enabling
prospective clients to assess the personal qualities of
attorneys. Since lay persons might find aggressive solicitation
to be offensive, lawyers have an incentive not to engage in such
solicitation.

We recognize that abuses may result from in-person .
solicitation by lawyers. Injured or emotionally distressed
people may be vulnerable to the exercise of undue influence when
face to face with a lawyer, as the Supreme Court reasoned in
Ohralik, 436 U.S. at 465. We do not believe, however, that this
justifies a broad prohibition on all in-person solicitation. The
Federal Trade Commission considered the concerns that underlie
the Ohralik opinion when it decided American Medical Association,
94 F.T.C. 701 (1979), aff'd, 638 F.2d 443 (2d cir.·1980), aff'd
memo by an equally divided Court, 455 U.S. 676 (1982). After
weighing the possible harms and benefits to consumers, the FTC
ordered the AMA to cease and desist from banning all
solicitation, but permitted it to proscribe uninvited, in-person
solicitation of persons who, because of their particular
circumstances, are vulnerable to undue influence.

Telephone solicitation can also provide useful information,
and it may present less risk of harm to consumers than does in­
person solicitation. We recognize, of course, that telephone
sales can be used to injure consumers. Consequently, we would
not oppose a prohibition on false or deceptive telephone
solicitation. However, the use of the telephone to sell goods
and services has become relatively common in our society. It is
not clear to us that telephone solicitation by lawyers is
necessarily likely to harm consumers. For example, a lawyer may
call an acquaintance who owns a business and offer a legal
service, or a lawyer may hire a telephone marketing firm to call
all residents of a neighborhood and offer the lawyer's services
to write a will. In both cases, consumers will be provided
useful information and the likelihood of harm seems small.

Thus, we oppose the proposed broad ban on solicitation.
We would not oppose more limited restrictions on solicitation
directed at actual abuses. For example, we believe it would be
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appropriate for the Court to prohibit false or deceptive
solicitation27 and solicitation directed to any person who has
made ~t known that he or she does not wish to receive
communications from the lawyer.

In addition, the Court may wish to prohibit solicitation
involving, in the language of the comment to proposed Rule 7.3,
"undue influence, intimidation, [or] overreaching.,,28 If the
Court concludes that such a prohibition is necessary, we urge
that its terms be interpreted narrowly. Some licensing boards
and private associations in other professions have interpreted
these or similar terms broadly and have applied them to ban
solicitation under circumstances that pose no danger of abuse.
So long as these terms are interpreted fairly and objectively,
such a provision would adequately protect consumers and
simultaneously allow them to receive helpful information about
legal services.

Advertising of Fields of Practice

Proposed Rule 7.4

Proposed Rule 7.4 and its accompanying comment would
prohibit the use of the term "specialist," or any other claim
"implying" that a lawyer is a specialist, unless the attorney
practices patent law or admiralty, or has been certified as a
specialist through a state certification program. While the
proposed rule would allow a lawyer to indicate fields of
practice,29 we believe that it is overly broad in restricting an

27 Proposed Rule 7.1(a) already prohibits false or
deceptive communications.

28 Different kinds of solicitation may present different
risks of abuse, so the proper interpretation of these terms may
depend on whether the solicitation at issue involves mail,
telephone, or in-person contact. As noted above, written
communication seems to present little danger of coercion or undue
influence. Telephone solicitation may present less potential for
abuse than in-person solicitation because telephone calls are
easier to terminate than face-to-face conversations.

29 If the proposed Guidelines for Certification of
Specialists in Kentucky are adopted, they would be incorporated
into proposed Rule 7.4(c). They would prohibit an attorney who
is not Board certified from advertising fields of practice
without including a prescribed disclaimer, which might discourage
advertising of areas of practice. We discuss the proposed
Guidelines below.
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attorney's ability to make truthful claims that he or she has
developed distinct skills in a specific area of the law. A true
statement that an attorney is a member of an organization of
trial lawyers, for example, might be outlawed as an implied claim
of specialization, even though it informs consumers that the
attorney has sufficient interest in trial advocacy to join such
an organization and has access to the organization's training and
materials. There are many ways to obtain expertise, and
information that an attorney has experience or special skills in
a particular field is clearly useful to consumers needing help in
that field. Furthermore, the use of the term "specialist" may be
the clearest, most efficient way to communicate such information.
We do not believe that advertising oneself as a "specialist" in a
particular field of law implies that the attorney is certified as
a specialist by the state. Nor do we believe that advertising as
a "specialist" would create an unjustified expectation about the
results that a lawyer can achieve, any more than identifying
oneself as a surgeon generates an expectation that every
procedure that the surgeon performs will be a success.
Therefore, we recommend that the Court remove all prohibitions
against truthful, nondeceptive claims, express or implied, that a
lawyer is a specialist.

Rule 3.135 (5) (b) (ii) 30

Rule 3.135(5) (b) (ii) requires all advertisements that list
or suggest areas of an attorney's practice to state, in print of
equal size and character to the print used in listing the areas
of practice, "This is an advertisement. Kentucky law does not
certify specialties of legal practice." This disclosure
requirement appears to impose unnecessary burdens on attorneys
who wish to inform the public of the areas of law in which they
provide services, and might discourage lawyers from advertising
their areas of practice.

The rule is likely to reduce the effectiveness of
advertisements of areas of practice because the disclaimer might
create a negative impression in consumers' minds. The disclaimer
may suggest to some consumers that it is improper to mention a
particular area of practice in an advertisement if the state of
Kentucky does not test the practitioner's expertise. The
disclosure might also create the erroneous impression that the
lawyer lacks expertise in the area of law mentioned in the
advertisement. Consequently, some attorneys may refrain from

30 It is our understanding that proposed Guideline VII., if
adopted, would supersede existing Rule 3.135(5) (b) (ii), but we
offer our views on the rule because the Court may not adopt the
proposed Guidelines.
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advertising truthful, nondeceptive information about their
exper:tise.

The rule also would increase the cost of advertising by
requiring lawyers to purchase additional advertising time and
space to include the prescribed statement. Particularly for an
attorney with a limited advertising bUdget, such as one who can
afford only a two- or three-line advertisement in the classified
section of a daily newspaper, the additional costs imposed by the
rule could be significant.

The concern expressed in subparagraph (5) (b) (ii) appears to
be that consumers will mistake advertising claims concerning
areas of practice for claims of Board certification of
specialties. We have no evidence indicating that a mere
statement of area of practice connotes certification of
specialty. We believe it is undesirable to impose a disclosure
requirement that may deter truthful, nondeceptive advertising
absent evidence or a reasonable belief that advertising without
the disclosure is likely to mislead consumers. We therefore
recommend that the Court delete Rule 3.135(5) (b) (ii).

Proposed Guideline VII3l

The proposed Guidelines for Certification of Specialists in
Kentucky might discourage attorneys from advertising their
experience or even the fact that they offer services in a
particular field of law. Proposed Guideline VII.A provides that
attorneys certified in a particular field of law by the state's
Specialization Commission may advertise "Board certified as a
Specialist" in that area, but that attorneys not so certified by
the Commission who wish to advertise services in a particular
field of law must include in their advertisements a disclaimer
stating, "Not Board certified as a specialist" in that area. In
addition, proposed Guideline VII.B provides that, n[w]here the
Commission has not yet designated an area of law and has not yet
certified attorneys in that area, any attorney wishing to
advertise that he or she renders legal services in that area must
include in such advertising [the disclaimer] 'Kentucky does not
presently certify specialists in __. '"

31 We offer our comments only on proposed Guidelines for
certification of Specialists in Kentucky VII and IV.E, and do not
take a position on other aspects of the proposed Guidelines, such
as the merits of the certification program.
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The stated purpose of these guidelines is to "[l]imit
misleading and deceptive advertising of legal services.,,32 We
agree"that advertising should not be false, misleading, or
deceptive. Clearly, it would be deceptive for an attorney to
advertise that he or she is "Board certified" in a field of law
if no Board certification for that field exists, or if the
attorney has not obtained such Board certification. Advertising
of that sort, however, would be prohibited by proposed Rule
7.1(a). Absent evidence or a reasonable belief that consumers
would be misled by truthful advertisements of areas of practice,
it does not appear that any additional regulation on specialty
advertising, such as one imposing disclosure requirements, is
necessary.

Advertising Board certification in a partiCUlar field of law
can provide consumers with beneficial information about
attorneys' special skills if certification requirements are
reasonably related to assuring proficiency in the subject area
certified. On the other hand, when attorneys who are not Board
certified are deterred by a required disclaimer from truthfUlly
advertising their training and skills, consumers will be deprived
of information to help them choose among qualified
practitioners. 33 A statement in an advertisement of a field of
law that the advertising attorney is "not Board certified as a
specialist" has a negative connotation. Consumers could be led
to believe erroneously that that attorney is incompetent to
handle their legal needs in a partiCUlar field when the attorney
may actually have such expertise but merely has not completed the
certification procedures. The potential consumer
misunderstanding engendered by this proposed guideline could, by
reducing the number of practitioners that the pUblic will
patronize, lessen competition in fields for which Board
certification is available, and could thereby raise legal
services costs in those subject areas.

Proposed Guideline VII.B requires attorneys who wish to
advertise that they render legal services in a partiCUlar field
for which no Board certification exists to include a statement in
their advertisements that Kentucky does not presently certify
specialists in that field. As discussed with respect to the

32 See Kentucky Bar Association Board of Governors,
Guidelines for Certification of Specialists in Kentucky 2
(March 13, 1987).

33 As we stated above in our discussion of Rule
3.135(5) (b) (ii), such disclosure requirements also increase the
cost of advertising by mandating that lawyers purchase additional
time and space to include the disclaimer.
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similar disclaimer required by Rule 3.135(5) (b) (ii), consumers
might be led to believe erroneously that the lawyer lacks
expertise or should not list an area of practice for which there
is no certification program. This disclaimer requirement could
harm consumers who need to obtain legal services in a particular
field by deterring attorneys from advertising an area of
practice. For these reasons, we urge the Court to delete
proposed Guideline VII.A.2 and B.

Proposed Guideline IV.E: Limitations on specialization

Proposed Guideline IV.E would provide that n[w]here a client
is referred by an attorney to a certified specialist for
representation in the specialist's area of law, the specialist
may not enlarge the scope of services beyond the area. The
specialist shall encourage the client to return to the referring
attorney for handling future legal needs or referral in another
area." We are concerned that this proposed guideline would
reduce competition between referring lawyers and certified
specialists.

The proposed guideline would appear merely to protect
referring attorneys from competition and not to protect consumers
in any way. In fact, it would reduce consumer choice by
requiring the specialist to steer the client back to the
referring lawyer. According to the proposed guideline, the
specialist is not supposed to offer services outside the
specialty even under circumstances in which the specialist has
more time, resources, or expertise than the referring attorney to
perform the necessary legal services. Since consumers of legal
services could be harmed if proposed Guideline IV.E were adopted,
we recommend that the Court delete it.

Conclusion

certain features of the proposed Kentucky Rules of
Professional Conduct might injure consumers by imposing
unnecessary restrictions on price competition, referrals and
associations, efficient forms of practice, and dissemination of
information about legal services. Rule 3.135 may prohibit the
dissemination of truthful, nondeceptive advertising. The
proposed Guidelines might deprive consumers of useful information
about attorneys' expertise and areas of practice, and reduce
competition between referring attorneys and certified
specialists. We urge that the Court eliminate unnecessary
restrictions on competition among attorneys by: (1) clarifying
in the commentary to proposed Rule I.S(a) that only fees that are
so high as to suggest a breach of fiduciary duty to the client
would be unreasonable; (2) deleting proposed Rule I.S(e) so as
not to discourage referrals and associations of attorneys in
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different law firms for particular cases; (3) eliminating the
restrictions in proposed Rule 5.4 on practice with nonlawyers,
and on lawyers influencing the professional judgment of other
lawyers; (4) amending proposed Rule 7.1 to clarify that truthful,
nondeceptive endorsements and experience, success, and comparison
claims are permitted; (5) deleting proposed Rule 7.2 (a-) to permit
advertising in any media; (6) deleting Rule 3.135(6) (a) (i) to
allow attorneys to advertise all truthful, nondeceptive
information; (7) amending Rule 3.135(4) to eliminate the
restrictions on the use of self-laudatory statements and the
requirement that statements in advertisements be "informative,"
and clarifying what the Court interprets as "unfair";
(8) modifying proposed Rule 7.2(b) to allow the payment of
referral fees to attorneys and the use of for-profit referral
services; (9) modifying proposed Rule 7.3 to remove the broad ban
on solicitation; (10) modifying proposed Rule 7.4 to allow
express and implied claims of specialty, and deleting RUle
3.135(5) (b) (2) and proposed Guideline VII.A.2 and B of the
proposed Guidelines for certification of Specialists in Kentucky
to encourage specialty advertising; and (11) deleting proposed
Guideline IV.E so as not to discourage competition between Board
certified specialists and referring attorneys.

We hope that this letter is helpful in assessing how
particular rules and guidelines may restrict competition and
injure consumers. We appreciate this opportunity to present our
views.

Respectfully sUbmitted,

Jeffrey I. Zuckerman
Director


