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distributors are making on behalf of its products. 6 By confining
a distributor to the supplier's products, the supplier ensures
that it is in the distributor's own interest to market those
products aggressively. Such a contract clause does not unfairly
burden the distributor or call for governmental intervention,
unless the firms imposing the contracts had substantial market
power and distributors could not readily turn to alternative
suppliers. In a competitive market, a supplier could not force
such unilateral terms on a distributor to the detriment of the
latter, since the distributor could turn to other suppliers.
Rather, a supplier would have to induce a distributor to agree to
an exclusive dealing arrangement by offering the distributor
something in return, such as lo~er prices or a promise to fill
all of the distributor's needs. Whatever the inducement, the
distributor would obtain cost savings that could be passed on to
consumers in the form of lower prices.

In the absence of a restrictive provision like Section
203.3(4), both a supplier and a distributor could benefit from a
long-term contract under which the distributor agreed to deal
exclusively in the supplier's products, and the supplier agreed
to fill all of the distributor's orders. The distributor would
have bargaining power to gain protection from the possibility of
being cut off by the supplier after the distributor had invested
considerable resources in its marketing effort. The supplier
would not have to worry about the distributor suddenly shifting
its efforts to other brands, leaving the supplier without a
reliable outlet in the area. 8 Likewise the supplier would
encourage the distributor to expend the effort to develop demand

6

7

8

See R. Posner & F. Easterbrook, Antitrust: Cases, Economic
NOtes, and Other Materials, 886 (2d ed. 1981). Such
arrangements are lawful under federal antitrust law unless
their effect "may be to substantially lessen competition or
tend to create a monopoly in any line of commerce."
15 U.S.C. § 14 (1982); see Standard Oil Co. v. United States,
337 U.S. 293 (1949). [WElle the quoted language is from
Section 3 of the Clayton Act, the exclusive dealing doctrine
that the courts apply under the Sherman Act is essentially
the same. See R. Bork, The Antitrust Paradox, 299 (1978).]

R. Bork, The Antitrust Paradox, 309 (1978).

See R. Posner & F. Easterbrook, Antitrust: Cases, Economic
Notes, and Other Materials, 886-87 (2d ed. 1981) ("long term
exclusive dealing contracts may be an effective way of
dealing with opportunistic behavior").
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for -the brand, by displaying the commitment to provide enough
product to meet the demand created. Prohibiting such
arrangements could increase the risks of both suppliers and
distributors and thereby add to t§e costs of distribution, costs
that would be borne by consumers.

Conclusion

According to Section 203.1(A) of the bill, the Wine Cooler
Fair Dealing Act is designed, among other things, to promote
temperance, encourage wholesale distributors to make investments- ._
in their facilities by protecting them against the termination of
their distributorships, and encourage fair competition in the
sale of wine coolers. In fact, the bill is special interest
legislation. It would harm consumers who would be forced to pay
the higher prices caused by the protection of inefficient
distributors from new entrants, and the preservation of obsolete
distributional arrangements.

If the Legislature is interested in raising prices for wine
coolers in order to promote temperance, a tax is a much more
direct way to attempt to achieve that goal. The Legislature
could discourage wine cooler consumption with a sales tax, which
would allow the State, not suppliers or distributors, to capture
the extra revenue produced by higher prices.

In the absence of the Wine Cooler Fair Dealing legislation,
competition will compel wine cooler suppliers to maintain the
most efficient, lowest-cost distributional arrangements, to
choose the most efficient methods of marketing products, and to
retain necessary flexibility to respond effectively to shifting
consumer preferences and demand patterns.

By substituting regulation for the forces of the
marketplace, the Act would protect individual distributors at the

9 Section 203.3 also imposes other restrictions on the
requirements that suppliers can impose on their
wholesalers. Like the exclusive dealing restriction of
Section 203.3(4), some of these restrictions could lead to
increased distribution costs.
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expense of higher prices to consumers~· The Commission staff
therefore recommends against enactment of the Wine Cooler Fair
Dealing Act.

Sincerely yours,

96~z
«1~ctor
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