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I This testimony represents the views of the Boston Regional
Office and the Bureau of Competition of the Federal Trade
Commission. They are not necessarily the views of the Commission
or any individual Commissioner.



Madam Chairman and Members of the Committee: I am pleased
to appear before you today to discuss L.D. 1151, which would
amend Maine's laws governing optometry. This testimony
represents the views of the Boston Regional Office and the Bureau
of Competition of the Federal Trade Commission. They are not
necessarily the views of the Commission or any individual
Commissioner.?

We support provisions of the bill that parallel provisions
the Commission adopted in its own rules dealing with commercial
practices in the eye care industry. We encourage the legislature
to eliminate restrictions on commercial practices such as
locations and advertising, because, as the Commission found in
its rulemaking proceedings involving the optometric industry,
such restrictions are likely to increase costs and restrict
consumers' access to eye care without providing countervailing
consumer benefits. Such restrictions on competition have cost
consumers across the country millions of dollars annually.

I. Interest and experience of the Federal Trade Commission.

The Federal Trade Commission is empowered to prevent unfair
methods of competition and unfair or deceptive acts or practices
in or affecting commerce. Pursuant to this statutory mandate,
the FTC encourages competition in the licensed professions,
including the health care professions, to the maximum extent
compatible with other state and federal goals. For several
years, the FTC and its staff have investigated the competitive
effects of restrictions on the business practices of state-
licensed professionals, including dentists, phy51c1ans,
pharmacists, and other health care providers.® In addition, the

? Inquiries regarding this testimony should be directed to
David Keniry, Boston Regional Office (617~ 565-7240) or to
Elizabeth Hilder, Bureau of Competition (202-326-2545).
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staff has submitted comments about these issues to state
legislatures and administrative agencies and others.” In

January of last year I testified before the Committee on Business
Legislation of the Maine House of Representatives on a similar
bill to amend Maine's laws governing the practice of optometry.
As one of the two federal agencies with principal responsibility
for enforcing antitrust laws, the FTC is particularly interested
in restrictions that may adversely affect the competitive process
and raise prices (or decrease quality) to consumers. And as an
agency charged with a broad responsibility for consumer
protection, the FTC is also concerned about the acts or practices
in the marketplace that injure consumers through unfairness or
deception.

II. PTC studies and rulemaking proceedings concerning eye care.

Regulations that restrict the business aspects of
professional practice may have unintended consequences for
consumers. A number of studies have found little relationship
between restrictions on professionals'’ business practices and the
quality of service or care they provide.® Restrictions on their
business practices can limit professionals' ability to compete
effectively with each other and can also increase their costs.

If restrictions diminish competition among professionals, or if
they impose higher costs that are passed on in the form of higher
prices or reduced services, then consumers can be harmed. These

4(...continued)
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potential adverse effects of regulation should be considered
along with its intended benefits.

The FTC and its staff have considerable experience with the
competitive impact of restraints on business practices in the eye
care industry. Two kinds of practices, restraints on advertising
and failures to release prescrlptlons, were examined in an FTC
rulemaking proceeding in the 1370's. That proceeding revealed
that other common restraints on eye care providers also appeared
to limit competition, increase prices, and reduce the quality of
eye care provided to the public.

To examine the effects of restraints on business practices
in the eye care industry, the staff of the FTC conducted two
comprehensive studies. The first, published in 1980 by the FTC's
Bureau of Economics, compared the price and quality of optometric
goods and services in markets where commerc1al practices were
subject to differing degrees of regulation.® This study,
conducted with the help of two colleges of optometry and the
Director of Optometric Services of the Veterans Administration,
found that commercial practice restrictions in a market resulted
in higher prices for eyeglasses and eye examinations but did not
improve the overall quality of care in the market. The second
study, published in 1983 by the Bureaus of Consumer Protection
and Economics, compared the price and quality of the cosmetic
contact lens fitting services of the commercial optometrists and

’ Advertising of Ophthalmic Goods and Services, 16 CFR Part
456 ("Eyeglasses Rule"). The FTC found that prohibiting
nondeceptive advertising by vision care providers and failing to
release eyeglass lens prescriptions to the customer were unfair
acts or practices in violation of section 5 of the FTC Act. The
Eyeglasses Rule prohibited bans on nondeceptlve advertising and
required vision care providers to furnish copies of prescriptions
to consumers after eye examinations. On appeal, the Eyeglasses
Rule's prescription release requirement was upheld but the
advertising portions were remanded for further consideration in
light of the Supreme Court decision in Bates v. State Bar of
Arizona, 433 U.S. 350 (1977) (finding state supreme court rules
agalnst attorney advertLSLng violated the First Amendment).
, 31 : a ;, 626 F.2d 896 (D.C. Cir.
1980) Rather than relnstate the advert131ng portions of the
Eyeglasses Rule, the FTC has addressed advertising restrictions
through administrative litigation. See, e.g. , Massachusetts Bd.

of Optometry, 110 F.T.C. 549 (1988).

8 Bureau of Economics, Federal Trade Commission, The Effects
of Restrictions on Advertising and Commercial Practice in the
Professions: The Case of Optometry (1980).
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other provider groups.’ It concluded that, on average,
"commercial" optometrists (for example, optometrists who were
associated with chain optical firms, used trade names, or
practiced in commercial locations) fitted cosmetic contact lenses
at least as well as other fitters, but charged significantly
lower prices.

During the 1980's, the FTC conducted a second rulemaking
proceeding about the restraints on commercial eye care
practice.'® Based on the evidence assembled in the rulemaking
proceeding, the FTC concluded that restrictions on commercial
practices by eye care providers have resulted in significant
consumer injury, in the form of monetary losses and less frequent
vision care, without providing consumer benefit.!’ The FTC
found that a substantial portion of the consumers' costs for eya
examinations and eyewear was attributable to the inefficiencies
of an industry protected from competition.!? The FTC adopted a
rule’® to prohibit state-imposed restrictions on four types of
commercial arrangements: affiliating with non-ootometrists,
locating in commercial settings, operating branch offices, and
using nondeceptive trade names.'* Although the Eyeglasses II
rule was vacated on appeal (on the ground that the FTC lacked the
statutory authority to make rules declaring state statutes
unfair), the FTC's substantive findin?s, that the restrictions
harmed consumers, were not disturbed.® The evidence from the

° Bureaus of Consumer Protection and Economics, Federal
Trade Commission, A Comparative Analysis of Cosmetic Lens Fitting
by Ophthalmologists, Optometrists, and Opticians (1983).

1 Tn the course of the "Eyeglasses II" rulemaking, the FTC
received 287 comments and heard testimony from 94 witnesses. The
commenters and witnesses included consumers and consumer groups,
optometrists, sellers of ophthalmic goods, professional
assocliations, federal, state and local government officials, and
members of the academic community. See Ophthalmic Practice Rules
("Eyeglasses I1"), Statement of Basis and Purpose, 54 Fed. Reg.
10285, 10287 (March 13, 1989) ("Commission Statement").

1 Ccommission Statement, supra n. 10, at 10285.

2 commission Statement, supra n. 10 at 10285-86.

3 Commission Statement, supra n. 10 at 10285.

4 In addition, the Commission decided to retain, with

modifications, the prescription release requirement from the
original Eyeglasses Rule.
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FTC's rulemaking record remains a compelling argument for
eliminating restraints on commercial practice.

T1I. Maine's current law and L.D. 1151.

Maine prohibits optometrists from associating with other
businesses or with persons who are not optometrists "for the
promotion of any commercial practice for profit."!* Maine law
also prohibits optometrists from practicing as employees of
mercantile establishments, from encouraging promotion of their
services as part of a mercantile or commercial establishment, and
from practicing as lessees of a business that sells optical
goods.! These prohibitions are similar to restrictions that
were the subject of the Eyeglasses II rule. The bill now under
consideration would remove one of those prohibitions against
aspects of commercial practice, by permitting optometrists to
practice as lessees of businesses that sell optical goods.'®

Restrictions on affiliations with non-professionals and on
associations with other businesses prevent business corporations
or non-professionals from employing professionals and prevent
partnerships and franchise agreements with non-professionals.
Such restrictions may deny professionals access to potentially
important sources of capital and tend to inhibit the development
of large-scale practices that can take advantage of volume
purchase discounts and other economies of scale. The likely
result of excluding high-volume practitioners from the market and
preventing practitioners from operating at the most efficient
level is higher prices for optometric goods and services.!

Thus, we support efforts like L.D. 1151 to remove
restrictions on practicing in commercial locations. We guestion

16 39 Me. Rev. Stat. Ann. § 2435.
17 32 Me. Rev. Stat. Ann. § 2434.4.

18 The bill would also repeal two sections of the law that
inhibit coordinating an optician's business with an optometrist's
practice: § 2431-A:2.J now makes it a grounds for disciplinary
action to practice on premises where "materials other than those
necessary to render optometric services" are dispensed, and §2443
makes it a misdemeanor for an optician to attempt to influence a
patron's choice of optometrist or ophthalmologist.

19 commission Statement, supra note 10, at 10288-10289.
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whether such restrictions serve any purpose other than inhibiting
the formation of high-volume commercial practices.?® ,

We would also encourage the removal of prohibitions against
eye care providers working for lay persons or other professionals
or entering into partnerships or other associations with them.
The bill about which I testified last year would have taken this
additional step, as well as removing the restraint on practicing
in commercial locations. Restrictions on these types of business
formats may prevent the formation and development of forms of
professional practice that may be innovative or more efficient,
provide comparable or higher guality services, and offer
competition to traditional providers.?

Maine also requires an optometrist to practice only under
the name shown on his or her certificate.?” L.D. 1151 does not
address this part of Maine's law, which would prevent practicing
under a trade name. The Commission has found that such
restrictions on the use of nondeceptive trade names hinder the
growth and development of optometric firms and make it difficult
for high-volume operators to advertise multiple outlets.®
These restrictions thus may deprive consumers of valuable
information and increase consumer search costs.

Iv. Conclusion.

We are pleased to have this opportunity to present our views
on L.D. 1151, which would remove some of the restrictions Maine
law imposes on optometrists' commercial practices. Some
remaining restraints may still inhibit forms of providing
services that might increase competition and benefit consumers.
The Commission has found that restrictions like these have
resulted in significant consumer injury, in the form of monetary
losses and less frequent vision care, without providing consumer
benefit. Permitting optometrists to locate within and lease
space from optical goods stores or other mercantile
establishments could lead to greater competition and to
efficiencies in operation that could benefit consumers.

20 For a general discussion of the effects of restricting
locations in mercantile settings, see Commission Statement, supra
note 10, at 10289.

2l commission Statement, supra note 10, at 10288-10289.

22 32 Me. Rev. Stat. Ann. § 2431-A:2.K. The law evidently
requires that certificates be issued to individuals.

23 commission Statement, supra note 10, at 10289.
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