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Lansing, Michigan 48913

Dear Senator Posthumus:

The staff of the Federal Trade Commission 15 pleased to
respond to your invitation_to commznt on the Senite substitute
f>r House Bill 4290 (S—c).l This bill would amend Section 248 cf
+ne Michigan Vehicle Code to prohibit the business of automobile

rokering. Ve believe that the propcsed prohibition of auto
brokering is likely to limit competition and injure consumers.

I. Federal Trade Commission Experience

The FTC 1s an independent regulatory agency responsible for
fostering cormpetition and safeguarding the interests of
consuners. The staff of the ITC, uron request by federsel, state
and local covernmental bodies, regularly analyzes legislative anu
regulatory proposals to identify provisicns that m:y impair
competition or increase costs without offering offsetting
benefits to consumnrs. Section 5 of the Federal Trace
Commission Act?2 Frohibits unfair methods of ccupetition angd
unfair cxr ceceptive acts or practices. By enfcrecing thi:c
statute, the stafi has gained substuntlel experience in analyzing
the effects of various trade restraints, and the cost: ard
benefits of such restraints to consumers.

1 These comments are the views of the stafZ of the Cleveland
Recional Offlce and the Bureau of Ecosnomics of the Federal Tracs
Cornmissicen. They are not nececsarily the views of the Ccmmission
or any individual Comxissioner.

2 15 U.S.C. Sec. 45.



[l

"

1"
8
|
'

o

The Honorable Dick Posthunus
September 28, 1988

Moreover, durinjy recent years, th.2 agency has beer actively
involved in issues relating to the retail market for automok.les,
In '¢84, the Commiss_on issued the Used Motor Vehicla Trade
Regulati.n Rule in an effort to educate consumers about their
warranty rights and tc prevent the injury that can be ccused by
oral misrepresentation in used car transactions.? More
recently, & study %y t. a2 FTC's Bureau of Economics concluded
that entry laws reutricting the number of automobile dealers in
an area may increese costs to car buyers in this ccuntry by ac
much as $3 billion each year.4 Finally, during the lust two
verre, the staff has submitt~d comments to other Btates on issues
comewhat similar to those raised by this bill.

IYX. 2nendments to Section 248 Restrain Competition

The proposed amendments to secticon 248 prohibit the
brokering of automobiles within the state of Michigan by imiting
tiic sale of new automobiles to licensed auctioneers and rew car
dealers.® The purpose of these amendments is to protect dezlers
with substantial investment in physical plants and {acilities
from conmpetition by brokers with little investment in
facilities.’ We believe that the amendments could reduce
competition, retard innovation, and injure consumers by

3 16 C.F.R. Sec. 455,

4 K. Rogers, Effect of State Entry Regulations on Retai)

putomobile Markets, Federal Trade Commission, Bureau cf Economics
Staff Report (1986)

3 See letter from the FTC staff to The Honorable Gwen
Mergolis, Florida Senate (Marzh 2¢, 1988); letter from the FTC
steff to The Honorable David C. Waldreop, Sr., South Carolina
Hcuse of Representatives (March 21, 1988); letter from the FTC
staff to The Honurable Tichard Katz, Zzlifornia State Assembl:
(Januaxry 29, 1588, ; letter from the FTC staff to The Honorable
William P. Clements, Governor of Texas (June 1, 1:87); letzer
from the FTC staff to The Honorable ¥Woods Bowmar, Illinois =ouse
oI Representatives (2pril 24, 19&7).

[e3]

Section 4 of tiie bill defines "breoker" as "a person who
fc a consideraticn negotiates or attempts to negotinte the sile,

exchange, cor purchase of 2 vehi~-le of a type required to be
titled under this acz, %o which ne or she does not have title or

cther lec:l interest, and who dces nct display vehicles for
sale.”

7 M. Delong, An Analysis cZ HB 4°60
tns Mi-lican Jenatet.. Reruilieanh Kays
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entrenching one group of lrusiness cwners at the expense cf new
¢ntrants.

As a tareshold matter, restrictions on brokering might e
reascnakle 1t a significant nunber of car buyers are identifying
the prrticular cars they want to buy by taking advantage of the
facil.ties and servic's offered by full-c.rvice dcalers but then
; rchasing their cars through low-overhead automobile brokaers.
kegstrictions on such practices, however, need not be inposed by
the state. Contractuzl non-price provisions between dealers and
manufacturers cculd address the problem. These provisions, if
properly drafted, ¢hiould not reisc antitrust concerns.8 State

regqulation, ther«fore, would nct be required.

Sevecral organizations have embraced automcbile brekering as
an innovative and cost effective way of ruy_ng and selling
automobiles. For example, Amway Auto Network sells options
which consumers may exercise to purchase General Motors, Ford or
Chrvsler zutomobiles at prices guaranteed not to exceed $150 cver
factory invoice price. According to Amway Corporation, this
opticn costs $24.25 a yezr, and may be exercised at any of more
than one hundred (100) automorkile dealers in Michigarn. I< also
is available in more than twenuy-five (25) other stztes and the
District of Columbia. The American Automcbile Association works
with selectaed automobile dealers throughout the country to
provide its members with opportunities to purchase new motor
vehicles at substantial ciscounts.® Any remuneration could mazke
AAA an automcbile broker subject to penalties for violating
amended Section 248. This is true aven though AZAA will have
done nothing more than undertake thz hageling over price that
intirmidates many car buvers. Limiting or discouraging these
methods 1s likely to affect consumers adversely.

Some trade associztions believe that the amendments to
Scction 148 could also restrai: compstition in the us-d car
rnorket.+Y The usual practice ¢f fleet owners, such as Hertz and
Avis, 1s to hold used car sales on credit uniocn preoperty or in
shopring cerier parkinc lois. These sales erntail low overhead,
ar.2 I_eet owners freguently pass along substantial savings tc

8 For exwample, manufacturers michi restrict distribution
cf tl.e preocuect to places with point cf sale expertise and with
the capabil: .ty of providing detailed infort.ation.

o Taking the Hassle cvt ¢f Car-Buving, Changing Times (Aug.
1588), a= 25-38.

1 5 . .
10 lews Releases from the Car and “ruck Rontal anc Leasing
Associatlgn of Michigar. (CAT ALAj (August 18%C8) and the Michigan
Credit Unicn League (August | 5£8)
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consumers. The Michigasn Credi< Undion League estimates that
consumers purchacirg cars at thuse sales pay an averave cf $900
less per vehicle than would be paid at a "conventional" used =z
dealaer. For arranging these sales, credit unions are
comr2nsated directly through payment of a fce by the fleet owner,
or indirectly throuch the interest charges they recaive fcr
financing the sale of these automobiles. Under zicnded Secticn
248, credit unions could be unlawfully engaged in the brokerin

of automobiles. Further, the Michigan Crefit Union League
estimetes that a significant pertion of the fleet sales sponscred
by member credit unions are held in or near small communities
where few car-buying alternatives are avallable. This practice
promotes competition in the used car marret.

r

Fleet sales may alsgo benecfit consumers in the car rental
market. The rental price of an automobile dupenas in parz on the

the rental agency's ability to dispose of that car efficiently
ANAA 1+ rYonochoeo o spasdifiscd wilouwgye. funsnideld Seowllunl s mlgne

hinder the abllity of fleet owners to sell their inventories and
therefore may tend to increase the cost of car rentals.

Moreover, cars purchased at fleet sales typically carry a
12-month or 12,000 mile power train warranty, while many other
used cars carry only a 9C-day warranty or none at all. This
additional warranty coverage iiself has a value to the consumer
of several hundred_dollars bazed on the cost of a comparable
service contract.ll Established automobile dealers may benefit
from these warranties. Hertz, for ex=mple, contracte with a
network of dealers to provide warraniy service on cars it sells.
According to Hertz officials, a buyer phones a toll-free number,
gets the name of the nearest dealer-service facility, and takes
the vehicle to that dealcr. Automcbile dzalers witn a
substantial investment in physical plants including service
facilities can receive an indirect benefit from these flieet
sales.

III. Conclusior

The eutomokile industry is dynamic, with an insreasinc
number cof dealers offerir s a grezater variety of sales and service
choices to consumers. Automchbile brokering is a sales innovaticn
that increases consumer choices. The proposed amendments to
secticn 248 cculd pravent consumers from benefiting from this
innovation and protect estaklished autorobile dezlers from

e used car market suffers from information
ost of getting this coverage on most uced cars is

1 Becaus=2
problems, th
=

o
t
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extremely high. FRental fleets keep well-documented riintenarce
histories of their vehicles, and, as a result, the cost cf
warranty coverage 1s lower than fcr mest othor use o - de:lzrs,
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competition., The llkely net’'etflcot of prohiblting brokering will
ba to reduceo cenrumex cheolcoe and incretse sutcmoblle prices.

Wo ap reaciate thils oppertunity <o provide cur views on “he
cerpetitive effacts of HB 4390 and urge You to raccnaller the
proposed emendments teo Bection 248, VWa would ba heppy ko
provide further information at your request.

Vary ¢ouly yours, , //
l'l. A ." (
Merk B, Kindt

Director
Clevelan! Roclonul Office



