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easily terminate offers of dental services communicated by
telephone.

Although the standard for in-person solicitation discussed
above may also be appropriate here, we are not prepared to make a
final recommendation on the proper treatment of telephone solici
tation. We do believe, however, that it should not be regulated
any more stringently than in-person solicitation, and that an
absolute ban on telephone solicitation is unnecessarily restric
tive.

prohibitions on Quality and ~pecialization Claims

section 21G-4.002(3) (c) and Fla. stat. § 466.019(2) (c)
prohibit advertisements containing "laudatory statements about
the dentist or group of dentists." In addition, section 21G
4.002(3) (e) of the Board's proposed Rules and Fla. Stat.
§ 466.019(2) (e) prohibit any dental advertisement which "relates
to the quality of dental services as compared to other available
dental services." We recommend that the Board eliminate these
proposed rules and seek the repeal of the statutory provisions.

These t~c ~rcvi5i=~s in effect prohibit vi~~ally ~ll ~~al

ity and superiority claims. These prohibitions restrict m~ny

forms of comparative advertising, which can be a highly effective
means of informing and attracting customers. They also lessen
competition .among dentists. When sellers cannot truthfully com
pare the attributes of their services to those of their competi
tors, their incentive to improve cr offer different products,
services, or prices is likely to decrease.

Bans on laucatory claims are particUlarly likely to injure
competition and consumers when they are interpreted to prohibit a
wide range of factual statements. For example, virtually all
statements about a practitioner1s qualifications, experience, or
performance can be considered to be laudatory. Bans on all such
claims would make it very difficult for dentists to provide con
sumers with truthful information about the differences between
their services and those of their competitors.

section 21G-4.002(5) of the proposed rules allows general
dentists to advertise specialty services so long as the adver
tisement states that the service will be performed by a general
dentist. Because we believe it is important that general den
tists with expertise or experience in specific areas be allowed
to communicate that expertise or experience to the public, we
support the Board's effort to allow general dentists to advertise
specialty services. In our view, only specialization claims tha~

are ~eceptive, such as a claim falsely stating that a dentist is
a specialist, need be prohibited. The Board's proposed rule
apparently leaves general dentists free to make truthful, non
deceptive claims that they concentrate in a particular field of
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dentistry, if accompanied by a disclosure that they are general
dentists. Although we are not convinced that this affirmative
disclosure requirement is necessary to avoid deception, it may
not be greatly burdensome and it apparently permits dentists to
promote the whole range of services they are licensed to perform.

Prohibitions on Appeals to Fear

Section 21G-4.002(3) (f) of the proposed rules and Fla. Stat.
§ 466.019(2) (f) prohibit any dental advertising which "is likely
to appeal primarily to a layperson's fears." We urge the Board
to eliminate this Rule and seek the repeal of the statutory pro
vision.

This particular restriction is ambiguous in that it could be
intended to ban ads intended to heighten fears or it could be
~ntended to prohibit ads intended to diminish fears. Under
either interpretation, however, the restriction is overly broad
and susceptible to subjective interpretations that may have
little to do with the truth or falsity of a particular statement.

If the purpose of the provision is to prevent ads intended
t~ ~e~ghten cons~e~ faa=s, t~is purpose could best be met
through the Board's prohibition on deceptive or misleading ads
under Section 21G-4.002(3). If the Board construes this pro
vision as prohibiting all ads intended to diminish consumer
fears, then this provision could deter dentists from engaging in
adv~rtising that dentists think the Board would consider likely
to allay a layperson's fears, but which is, nevertheless, non
deceptive and beneficial to consumers. In fact, millions of
~ericans are dental phobics -- "so terrified of dental treatment
that they avoid it entirely" and millions of .other Americans
suffer from dental anxiety.S Yet "modern dental techniques and
equipment have greatly reduced and often eliminated any pain
associated with dental treatments."9 Bans on ads likely to
appeal to a layperson's fears could prevent dentists from any
advertising directed to those consumers who may be most in need
of dental care -- consumers who are so frightened or anxious
about dental treatment that they postpone necessary care to the
detriment of their dental health. Such bans may even discourage
dentists from using such unobjectionable terms such as "gentle"
care.
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Conclusion

In sum, we recommend that the -Board-not adopt restraints on
nondeceptive advertising and that it seek repeal of the statutory
provisions discussed above. We believe those changes will pro
vide substantial benefits to the public, and permit access to a
wider range of truthful information about the availability of
dental services. They should also help to stimulate valuable
co~petition among dentists and improve the efficiency with which
dental services are delivered, while still protecting the public
from false or deceptive advertising.

Sincerely,

~~'/?~~
William MacLeod
Director
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