UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of the Chairman

April 29, 2003

The Honorable Ward Crutchfield
Senate Majority Leader
Legislative Plaza Suite 13
Nashville, Tennessee 37243

Dear Senator Crutchfield:

The Federal Trade Commission is pleased to respond to your invitation for comments on Senate Bill 855, which
would amend Tenn. Code Ann. § 63-8, the portion of the Code regulating the practice of optometry.(1) The FTC is
charged by statute with enforcing laws prohibiting unfair methods of competition and unfair or deceptive acts or
practices in or affecting commerce.(2) Pursuant to this statutory mandate, the Commission encourages competition in
the licensed professions, including optometry, to the maximum extent compatible with other state and federal goals.
The Commission has had a long-standing interest in the effects on consumers and competition arising from the
regulation of optometry.(3) Indeed, the Commission has conducted a series of extensive analyses and rulemakings
focused on the kind of regulation contemplated in Senate Bill 855, and we hope our findings will be of use to
Tennessee legislators as they consider this Bill.

The proposed legislation

Senate Bill 855 begins with the statement that optometrists "shall be free from any influences that would interfere with
their exercise of professional judgment,” and that "optometrists shall not be associated with any person or persons in
any manner which might degrade or reduce the quality of visual care received by the citizens of this state."(4)

The next section then states: "A manufacturer, wholesaler, or retailer of ophthalmic materials who leases space to an
optometrist shall not, directly or indirectly, control or attempt to control the professional judgment, manner of practice,
or practice of an optometrist.”(5)

The Bill's explicit goal is to prevent commercial entities from interfering with the optometrist's professional judgment in
ways that would reduce the quality of eye care. The Bill lists ten specific arrangements that would constitute
impermissible attempts to control the practice of an optometrist. This list prohibits some forms of control that could
plainly have a negative effect on the quality of care, such as "Restricting an optometrist's access to leased office
space when the optometrist needs such access to provide emergency care to a patient."(6)

The Bill also prohibits other negotiations and collaborative arrangements whose impact on the quality of patient care
is less clear. These prohibitions would not allow an optical store leasing space to an optometrist to specify the
optometrist's professional fees or office hours,(7) to restrict the use of after-hours appointments,(8) or to share
"telecommunication services" or clerical staff unless the optometrist supervises said clerical staff.(9)



These restrictions would apply to all manufacturers or sellers of ophthalmic materials who lease space to
optometrists, thus limiting the relations between optometrists and the optical store in which some may choose to
practice.

Senate Bill 855 would likely reduce competition

Senate Bill 855 would likely constrain competition from commercial optical chains that seek to partner with
optometrists in offering a combination of professional services and ophthalmic goods that some consumers prefer.
These effects would likely occur because the bill would tend to make the operation of commercial optometric practice
more difficult and would hamper chain optical stores particularly. Chains operate by creating a generalized business
model that aims to reduce both operating costs and the costs to consumers of finding and purchasing ophthalmic
goods and services. Optical chains succeed in the marketplace when they offer consumers some combination of cost
and quality that consumers prefer. The proposed restrictions would likely reduce competition by impairing the creation
of uniform, chain-wide business policies on basic business matters like prices, hours of operation, and services
offered.

Unfettered competition is at the heart of the American economy. Vigorous competition forces producers to minimize
costs and prices and to increase quality. Through this dynamic, consumer welfare is maximized because consumers
reap the benefits of lower prices, greater variety, and higher quality goods and services. The United States Supreme
Court has observed, "ultimately, competition will produce not only lower prices but also better goods and services.
"The heart of our national economic policy long has been faith in the value of competition."(10)

The Court has also explicitly noted that competition benefits consumers of professional services.(11)

Restraints on competition from optical chains may make consumers better off if such restrictions improve the quality
of eye care or lead to other consumer benefits that would not be produced by firms operating in a competitive
marketplace. Senate Bill 855 would create net benefits for consumers if the value to consumers of any improvement
in the quality of eye care attributable to the Bill is greater than the harm imposed on consumers by the reduction in
competition. We respectfully urge the Tennessee legislature to weigh the impact on competition of the prohibitions in
Senate Bill 855 against any benefits that the Bill's restrictions might create for consumers.

Empirical evidence suggests restrictions on commercial optometry reduce
competition without increasing the quality of care

The Federal Trade Commission itself has engaged in such an evaluation of many restrictions on commercial
optometry chains, and our findings may be of help to the Tennessee legislature. Research and rulemakings
conducted by the Federal Trade Commission indicate that many such restrictions tend to increase costs while
producing no offsetting consumer benefit.(12)

Two major studies by FTC staff examined many of the same issues presented in Senate Bill 855. These studies, plus
several others conducted by independent researchers using the FTC staff's data, are the most recent empirical
investigations of the consumer impact of commercial optometry restrictions.

The first study, published in 1980 by the FTC's Bureau of Economics, compared the price and quality of optometric
goods and services in markets where commercial practices were subject to differing degrees of regulation.(13)

This study was conducted with the help of two colleges of optometry and the Director of Optometric Services of the
Veterans Administration. It compared four dimensions of quality in markets with chain firms and markets without
chain firms: 1) the thoroughness of the eye examination; 2) the accuracy of the prescription; 3) the accuracy and
workmanship of the eyeglasses; and 4) the extent of unnecessary prescribing. The study found that optometric
practice restrictions in a market resulted in higher prices for eyeglasses and eye examinations but did not improve the
overall quality of care in that market, as measured by these four attributes. Later analyses of the FTC data by



academic researchers came to similar conclusions.(14)

The second study, published in 1983 by the Bureaus of Consumer Protection and Economics, compared the price
and quality of the cosmetic contact lens fitting services of commercial optometrists and other provider groups.(15)

It concluded that, on average, "commercial" optometrists (for example, optometrists who were associated with chain
optical firms, used trade names, or practiced in commercial locations) fitted cosmetic contact lenses at least as well
as other fitters, but charged significantly lower prices.

Thus, three findings emerge from the FTC staff studies that may be of interest to Tennessee legislators as they
consider Senate Bill 855:

e Restrictions on commercial optometry tend to make commercial optometric practice more difficult and
therefore to drive up prices.(16)

e The higher prices lead many price-sensitive consumers to defer seeking eye care, and thus affirmatively
harmed that group of citizens.(17)

e There is no evidence that restrictions on the commercial aspects of optometric practice raise the quality
of services for those people who do obtain them.(18)

On the basis of these studies and other evidence assembled in that rulemaking proceeding,(19) the FTC concluded
that unnecessary restrictions on commercial practices by eye care providers resulted in significant consumer injury, in
the form of monetary losses and less frequent vision care, without providing consumer benefit.(20)

The Commission concluded that "the record is quite clear on this central issue: There is no difference in the average
quality of care available to consumers in restrictive and nonrestrictive markets."(21)

The Commission also found that of the more than $8 billion consumers spent on eye exams and eyewear in 1983, a
substantial portion was attributable to inefficiencies resulting from state regulation that reduced competition.(22) The
evidence from the FTC's rulemaking record thus provides a strong argument for avoiding unnecessary restraints on
the commercial practice of optometry.

The rulemaking studies took place over 20 years ago, and some aspects of the market have undoubtedly altered over
time. For example, the changing patterns of insurance coverage may alter the price effects of practice restrictions;
advertising is more widespread(23); and chain stores and mass merchant sellers of ophthalmic goods have become
more common. Nevertheless, no persuasive empirical evidence alters the rulemaking's most important conclusion -
the absence of positive quality effects from restrictions on commercial practice.

Conclusion

Senate Bill 855 includes several restrictions on the commercial practice of optometry. Economic analysis and the
most recent empirical evidence available suggest that such restrictions on optical chains tend to increase prices, but
the restrictions produce no improvement in the quality of eye care that consumers receive. Therefore, the commercial
restrictions probably would not benefit and likely would harm consumers. Consumers generally benefit from robust
competition among optometric care providers, and a statute that unnecessarily restricts that competition is likely to
harm consumers in the state of Tennessee. For these reasons, we urge Tennessee legislators to consider carefully
the impact of Senate Bill 855 on consumers and competition.

By direction of the Commission.



Timothy J. Muris
Chairman
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