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Dear Ms. Webb:

The Federal Trade Commission is pleased to respond to your request for public
comments regarding the application of U.S. Futures Exchange, L.L.C. (“USFE”) for contract
market designation.  USFE, a foreign-owned firm, seeks to establish a U.S.-registered futures
exchange on which contracts involving U.S. Treasury securities could be traded.  This letter will
discuss the application’s potential impact on consumers of futures trading services, but will not
address the regulatory issues relating to the application.

The FTC is charged by statute with preventing unfair methods of competition and unfair
or deceptive acts or practices in or affecting commerce.1  Under this statutory mandate,
Commission staff often have assessed the competitive impact of regulations and business
practices that impede competition or increase costs without offering countervailing benefits to
consumers.2  In the past, Commission staff have also submitted comments to the CFTC
analyzing trading markets.3

Economic theory indicates that consumers would likely benefit from having additional
competition in the market for futures trading services.  Competition is the best mechanism for
achieving the optimal mix of products and services in terms of price, quality, and consumer
choice.4  Competition from new entrants can encourage producers to become more efficient and
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8 Congressional Statement of Purposes for Commodity Futures Modernization Act of 2000, Pub. L. No. 106-554,
114 Stat. 2763 (Dec. 21, 2000).

9 Id.

responsive to the marketplace.5 Competitive pressure from non-U.S. firms can have the same
positive effect on consumer welfare.6 

Moreover, public restraints on new entry can harm consumer welfare by stifling
innovation and allowing existing firms to charge higher prices.7  Through legislation, the
Congress has indicated its interest in the efficient operation of the market for futures trading
services.   In enacting the Commodity Futures Modernization Act of 2000, Congress sought,
among other goals, “to promote innovation for futures and derivatives.”8  Congress also sought
“to streamline and eliminate unnecessary regulation for the commodity futures exchanges and
other entities regulated under the Commodity Exchange Act.”9

Economic studies also indicate that consumers would likely benefit from having
additional competition in the market for futures trading services.  For example, two recent
studies found that securities-based options listed on multiple exchanges, rather than a single
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exchange, have significantly lower bid-ask spreads.10  In particular, the studies found that
competition among exchanges decreases the bid-ask spreads by approximately 30 to 40 percent. 
This evidence of exchange-based competitive effects parallels evidence of the procompetitive
effects of multiple exchanges in equity markets.  For example, one study found double-digit
percentage declines in bid-ask spreads when the NYSE entered into the trading of securities that
were previously traded on the AMEX, the Nasdaq InterMarket, and several other regional
exchanges.11  The studies found that the competitive benefits of multiple exchanges were
permanent for trading in both options and securities.  Because the institutional features of futures
trading differ from those of securities and securities-based options, the entry of a new futures
exchange may affect competition somewhat differently, but nevertheless the entry of a new
exchange would increase competitive pressure.  This, in turn, would likely improve consumer
welfare.  Moreover, no studies suggest that competition will not have positive effects in the
market for futures trading services.

In addition to providing greater inter-exchange competition, a new exchange may also
offer a competing business model.  Examples include all-electronic trading systems and out-
sourcing of many functions that other exchanges perform internally.   Some economic studies
have found that electronic trading systems lower the cost of executing trades.12  Thus, the
business model may provide a second mechanism through which consumers may benefit.  

Vigorous competition allows consumers to reap the benefits of lower prices and higher
quality.  Some commentators, however, have raised a concern that a new entrant could attempt to
gain market share through predatory pricing behavior that takes the form of incentive and rebate
programs.  As a general rule, successful predatory pricing, i.e., below-cost pricing intended to
induce the exit of a rival, is very unlikely to occur.  In several important antitrust decisions, the
Supreme Court has been absolutely clear that, as a general matter, low prices are “a boon to
consumers.”13  To be unlawful, below-cost pricing must injure or threaten to injure consumers,
and consumers are injured by below-cost pricing only if sustained above-cost prices occur later.14 
Thus, even if a below-cost pricing strategy succeeds in temporarily reducing the number of
competitors, the price-cutter must keep competitors from returning after it tries to raise prices
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again.15  Otherwise, the below-cost pricing strategy, which requires that the firm incur losses on
every sale, will not succeed.  When a firm fails to recoup short-run losses in the long run,
consumers enjoy a windfall: “[U]nsuccessful predation is in general a boon to consumers . . .
That below-cost pricing may impose painful losses on its target is of no moment to the antitrust
laws if competition is not injured.”16

In recent years, many scholars have studied anticompetitive below-cost pricing.  In an
exhaustive discussion, Frank Easterbrook, now sitting on the U.S. Court of Appeals for the
Seventh Circuit, noted that “[s]tudies of many industries find little evidence of profitable
predatory practices in the United States or abroad.  These studies are consistent with the result of
litigation; courts routinely find that there has been no predation.”17  Other analyses largely agree. 
A leading textbook on industrial organization economics notes that “[g]iven all the problems in
identifying predatory pricing, it is not surprising that economists and lawyers have found few
instances of successful price predation in which rivals are driven out of business and prices then
rise.  Although predation is frequently alleged in lawsuits, careful examination of these cases
indicates that predation in the sense of pricing below cost usually did not occur.”18  Predation
sometimes occurs,19 but not nearly as frequently as claimed.20

The Supreme Court has endorsed this scholarship.  Because it is difficult to profit from
anticompetitive below-cost pricing, the Supreme Court has observed that “there is a consensus
among commentators that predatory pricing schemes are rarely tried, and even more rarely
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successful.”21  Therefore, the Court has emphasized the need to take great care to distinguish
between procompetitive price cutting and anticompetitive predation because “cutting prices in
order to increase business often is the very essence of competition . . . .”22

For these reasons, the Federal Trade Commission believes that consumers would benefit
from additional competition in the market for futures trading services.

By direction of the Commission.

Donald S. Clark
Secretary


