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requests and contemplates conducting a fee review program.
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Bureau of Competition

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580
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January 3, 1986

William T. McGuire

Executive Diractor

Passaic County Medical Society
04 Broad Street

clifton, New Jersey Q7013

dr. dcGuire:

T'nis i3 in response to your letter of September 15, 1985, in
wnich you request guidance concerning certain medical society
peer ceview activities. I understand that Jill Frumin of this
office has spoken with you by telephone and that your request has
oeen supplemented oy information provided to her orally. 1In your
letter, you explained that since July 1982, the Passaic County
Medical Society (the ®"Society®) has refused insurers' reguests
that the Society mediate disputes regarding physicians' fees on
the basis of legal decisions, including the Commission’s decision
and order in the American Medical Association case. You state
tnat the Society is reconsidering its policy of cefusing such
You
saek information regacrding the antitrust implications of such a
orogram.

Before addressing tne particulars of your proposed program,
let me correct the Society’s apparent misunderstanding of the
Commission's final order in the American Medical Association
case. As issued on May 19, 1382, the order (Part II-A) expressly
excepts peer review of physicians® fee practices from its ’
pronivicions. Thus, the order does not pronibit professional
associations from conducting legitimate fee review programs. I
a8 enclosing a copy of this order for your review.

As you explained in your letter, and in your telephone
cunversacion wizan 4s. Frumin, as currently contemplated, the
pQroposed fee review program would be conducted by the Society's
Judicrai Committee (the "Committee®). [he Committee is a
standing committee consisting of ten members who each serve a
five-year tera. As proposed, upon the Committee's recaipt of a
request for fee adjudication, the physician whose fee is at issue
would oe reguirad to suomit to the review, and he or she als»
would ve required to abide by the Committee'’s decision. UNeither



tne insurer nor the patient who initiates a complaint would be
necessarily bound by the Committee's determination. You have
stataed that the Committee's decision would be confidential; that
is, decisions by the Committee would not be disseminated to the
Society's general membership, but would be released only to the
affected parties. .

As Ms. Frumin has informed you, the Commission previously
hnas given advice concerning the legal issues surrounding peer
review of fees, utilizaction, and quality of care in a April 1982
advisory opinion letter to the Iowa Dental Association, and in a
May 1983 advisory opinion letter to the Rhode Island Professional
Standards Review Organization. In August 1983, the Bureau of
Competition also issued an advisory opinion to the American
Podiatry Association analyzing the legality of the Association's
proposed fee review program. I am enclosing copies of these
letters for your convenience. Taken together, these three
oginion letters provide a fairly comprehensive analysis of the
issues presented by professional association peer review. These
lecters explain generally that professional association peecr
review does not viclate the antitrust law where no anticompe-
ticive intent is present, the parties to the program participate
voluntarily, the advice given is advisory in nature, and the
results of the peer review process are kept confidential.

Given these guidelines, it would appear the Society’'s
proposed program would be very different from the voluntary
advisory fee review programs previocusly approved by both the
Commission and the Bureau of Competition, and the program's
" operation could raise sarious antitrust problems. First, the
proposed program is mandatory, not voluntary for members. Thus,
in order to join or retain membership in the Society, a physician
must agree to allow the Committee to decide the appropriateness
of all fees for whicn a complaint has been received. Second, the
puysician musc agreae to avide by the Committee’s decision with
respect to ais or her challenged fee. In essence, under the
Sociecy's proposed program, the Committee, a combination of
competing pnysicians, is granted both the right and the power to
sec cumpetitors' fees.-— requirements that would not appear to be
ceasonably necessary to achieve a procompetitive benefit. Thus,
sucu activities may constitute an unreasonable restriction on
orice competition, and therefore may violate the antitrust laws.

When a review process is both mandatory and binding, it
becomes increasingly possible that the proposed program can be
used either to coerce the parties who are bound into adopting a
society-approved (or committee—approved) “fee schedule,” or that
a society might manipulate or use the review process in order to
facilitate an anticompetitive conspiracy or boycott.

In cautioning you about the risks inherent in the Society's
proposed program, we note that notaing in your letter, or in your
conversacion witch #Ms. Frumin, suggests that the Society is
estaolishing the proposed program £or an anticompetitive



purpose. The fact that the Committee would not release the
results of its fee review decisions to the Society's general
membership should help prevent the Committee's decisions from
effectively setting fees charged by Society members. However,
tnis safeguard would not appear to counteract all risk of
aut;competltxve results from operation of the plan, and we
continue to believe that, as proposed, the program pzesents
serious antitrust risks.

You saculd be aware that the above advice does not bind
either tne Commission or the Bureau of Competition. Both the
Commission and the Bureau of Competition retain the right to
reconsider the questions involved. If implementation of the
proposed program results in substantial anticompetitive effects,
or 1f the program is used for improper purposes, the Bureau or
tne Commission may take such action as would be in the public

interest.

I hope that this information is helpful to you. If you have
any questions, please feel free to call me at (202) 724-1341 oc,
Ms. Frumin at (202) 724~1340.

Sincerely,

. bloadee e B—

= M. Elizabéth Gee
Assistant Director

. BEnclosures
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Dear Madam/Sir:

As of July, 1982 this Medical Society has refused the requests of insurance
carriers for it to act as an arbiter to judge the reasonableness of fees -
.charged for medical services that a third party is called upon to pay. In
reaching this decision, the Society relied on the opinion of its legal
counsel. Counsel, in turm, relied om both the Federal Trade Commission
Order (Docket No. 9064) issued May 19, 1982 and the views expressed by the
. United States Supreme Court in Union Labor Life Insurance Company v. Pireng,

decided June 23, 1982. 3

As you are no doubt aware, there is considerable pressure for medical
socities to take a more active rale im reviewing fees in 1ight of
contzinment of health costs. Responding to this pressure, we find ourselves
im the position of reviewing our policy as stated above.

. To be iw conformity with guidelines set down by our State Society, the
_review of fees submitted by insurance carriers would take place within the
~"judicial structure of our Society. What concerns us fs that the Judicial

Committee, upon receipt of such a request, comes to a comclustion which is -
binding on the physician. Further, the physician has no choice as teo
submitting to the Judicial Committee's review or refusing to submit. I am
enclosing for your reference the current Bylaw of this Society dealing with
the Judicial Committee, as well as that Committee's Guidelines for reviewing
cases and the Rules and Regulations of the Judicial Council of the Medical
Society of New Jersey - by which this Seciey is bound.

We will appreciate the benefit of your guidance at your earliest
convenience.

Sincerely,

William T. McGuire
Executive Directdr

E42 Broad Sereet  Cliftor, N.J. Q7013 (201 777-2400

frows



GUIDELINES: JUDICIAL COMMITTEE

Procedure For Processing Complaints

A. Receipt of complaint

1.

2.
3.

4.

a patient who wishes to file a complaint shall be advised by PCMS Staff to
first try to resolve the problem by speaking with the physician;

all complaints must be submitted to the Judicial Committee in writing;
receipt of the complaint shall be acknowledge at once and in writing by
PCMS Staff; ,

if appropriate, copies of ail bills, receipts, canceled checks, or medical
records shall be requested. -

B. Physician's input

1.
2.

3.'

a copy of the complaint shall be sent to the involved physician at once;
the physiciamr shall be instructed to respond in writing within twenty (20)
days of receipt of letter. If the physician fails to respond, it will
mean that he/she accepts the facts of this matter as stated.

if appropriate, copies of. all bills, receipts, or medical records shall be
requested.

C... Submission to. the Committee . _ - __

. 1’
2.

3.
4.

the chairman of the Committee shall designate 2 Committee members to
review the caseg e

copies of the complaint and the physician’s response shall be sent to the
designated members; - :

the designated members. are encouraged to discuss the matter with the
involved physician to determine if the matter may be resolved;

the desfgnated members shall prepare a written response to the patient.

0. Committee actionm

-~

1‘

2.
3.

the designated members shall present the case to the Committee along with
pertinent information (e.g. attempt to mediate) and also the proposed
written response:

the Committee shall discuss the case and come tu 2 recoluticn ¢f the
matters :

should further information or clarification be requirad, the Committes
may:

a) request same from the parties involved,
b) invite the physician to meet with the Committee;

should cooperation by the physician be needed to resolve the case (e.q.
reduction of fee), the Committee shall gain such cooperation from the
physician.

. E. Resolution
1. the patient and physician shall be informed simultaneously of the

Committea's resclution,



GIIDELINES: JUDICIAL COMMITIEE
(continued)

F. FPFurther action

1.

if either the patient or the physician is dissatisfied with the
resolution, BCMS Staff shall inform that party that a request may be made
to appear before the: Committee;

the request to appear must be made in writing within 15 days;

assurance shall be given by the patient that no court actiom is in process

or contemplated; :
Grievameaeportma.shallbesenttothemﬁicialmmcilofthe
Medical Society of New Jersey;

each party shall be interviewed separately; ‘
legalc:atbercwnseluayaccoupanyeitherparty. Bowever, counsel of
any kind may only advise that party. Further participation, such as
ouestioning witnesses or arguing to the Committee shall be denied;

the Society's. legal counsel shall be present and shall provide the
Committee with advice on conducting a fair and dbjective hearing;
ﬂnphysicianan&‘patientshallbainfcmdaimﬂmmlyof the
Committee's decisicon.

G. Appeals

1.

. 2.

should either party still be dissatisfied after appearing before: the
Committes, anappealmybeﬁetotheJudicialCmncilofthe&dical

Society of Nese Jerseys co -
theendalinssoftbeJudicialcmncilshallbefoanrmthispcint-

..1
1 c’ A
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DISCIPLINARY POWERS

The decisions of the judicial committee of & component
society are binding upon all members-of that component
soclety, and the Judicial committee of each component
socliety In the enforcement of its findings, duly
arrived at, has the power to censure, suspend, orf expel
any member of its society for just cause. Likewise, If
the county judiclal committee orF a Jolint county judicial
committee shall find after & hearing that a complaint,
allegation, or grievance (nvolves & matter which, In its
oplnlion, would empower the State Board of Medlical Examin-
ers to revoke or suspend the llcense of & practitioner,
it shall be the duty of such committee forthwith, by
written complaint, to refer the findings to the sppro~-
priste law enforcement agency or the State Board of
Medical Examiners. Olsciplinary Sanctions are not to
be Implemented: uneil terminatlon of the forty-flve

(45) dsy appeal period mtlomé“m Paragnph #16 of

%4

the following Ragulations. ,: .
All declisions of the Judl‘c‘ftf‘“comcrf and of the Judiclal
commi ttees sre binding upon the respective members: of

HSKJ. They are not offered to: members mersly as advice. -
Ne member | free to declide whether or not he will conform
to them. (m additiom, after the forty=-flve (45} day appesl
period has expired, the judicial committees may, In their
Judgment, notify hospltal medical staffs and other appropri-
ate agencles, as indlicated, of thelr ftndlngs &nd detarmineg~
tioms.

Any dissatisfection or criticism involiving the judiecial
machanism = by Iadividual members or component societies ==
should be directed, wlithout delay, te the Judicial Counclili.

The Regulations which foliow are al! supplementary to the
B8yiaws and these Fundamentals.



ADDENDUM - Dated October 22, 1978

RULES and REGULATIONS

for the processing of grievances and complaints
involving members of the Medical Society of New
Jersey and its component medical societles .

CENSURE within the Medical Society of New Jersey's Judicial Mechanism
has generally followed two formats:

a.) PRIVATE - Verbal criticism directed by the Judicial
Committee to the defendant physiclan In
Executive Session.

b.) PUBLIC - A report of censure to the county medical
soclety which Is read at & meeting of the
county medical society and published in the
minutes thereof. [t may also be published
in the Bulletin of the given county medical ]
soclety or otherwise distributed in the judg~
ment af .the Judicial Committee.

Please add this addendum under
Disciplinary Powers on Page 2

P
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7.

For the Processing of Grievances and Complaints

a) A complaint against .a member or members received by the
Medical Society of New Jersey shall be referred to the
Judicial Councll, which In tuem shall assign It to the’
Judicial committee of the component medical soclety of
proper jurisdiction (the comporent soclety In wiich the
doctor or doctors complained against holds membership).

b} A complaint against a member or members received by 2
component society shall be immediately referred to the
Judlicial committee of that component soclety.

No complaint shall be .given official consideration unless
It is submitted In writing, signed, and presents In full
8l T necessary details.

Recelpt of & complaint In proper form by 2 Judicial com
mittee shall be acknowledged te the complainant oF com= -
plainants In writing, and the date of receipt of the :
compliaint shall be therelm noted.

The member or members of the component medical scelety

ageinst whom the complaint I ledged shall be Informed, :

in weiting, of the receipt of the complaint, the date . (
of rmlpt and shall bc.supptte& wtth & copy thereof.

Thc poss!hlilty of ulcablc settiemant of the dtfferencas

by means of Individual contact with the parties to the

complaint shall be explored by 8 designated member of

members of the Judiciel committee before the complaint

is officlally presented te tht full judicial committee

for actiom...

When the compleint [s not possible of such amicable
sett lemant, and when assurance has been given by the
complainant (s) that no court sction is in process or
comtemplated, the judicial committes shall accept the
compleint for processing.

A hearing shall be scheduled forthwith by the judlchl
commlttee, to which physician-members are summoned and
non-members are Invited. Grievance Report Form A
(suppliled by the Judicial Council) shall now be com=
pleted and sent without delay to the Judicial Qouncil
of the Medical Society of New Jersey.

in the case of complaints made by third parties, the

patient or patients who- recelved the medical care
rendered should aliso be Invited to attend the hearing.
However,- failure of such patients to respond to such
invitation shall not constltute basis for cancellae-
tlon of the hearing.



REGULATIONS (continued)

" Any member of the judiclial committee who [s & party to
or who hes. an interest Im the complaint, shall at this
Juncture disqualify himself from participation In the
processing of the complaint.

it is advised that parties to the complalnt be separately
interviewed and interrogated In the course of the hearing.
They may be represented at the hearing by legel or other
counsel.

All evidence and testimony presented at the hearing and-
8ll discussion by the judicial committes relevant thereto
shall be confldential to the judiciel mechanism. HWe dis-
cussion of the complaint shall be Indulged by any member
of & Judiclal committee or of the Judiclal Council except
[ the haaring dealing with the complaint or Ian the exescu=
tive sesslion following the hearing, or In fulflliment of
official lnvestigatory or Judiclal. assignments.

§. Subsequent to the hearing and the departure of the parties
to the complaing, ail findings: of the: judicial committes
shcn be aref ve¢ ae tumneutl ver scsslon.-

9. Alr prtnclpals shal! bc lmdlatcly and simltmms!y
informed of the committee’s findings. This notiflcation
Is to be signed by an offlicer of the cosmittee and forwarded
by registered or certified mall. ,

13.. AllL perties to the complaint, when notifled of the committee's
findings, shall also be Informed of their right of appeal te
the Judicial Council of the Medical Society of Hew Jersey
from the flndings of the judiclal committee. The parties
shall lilkewise be specifically Informaed that any spoeal to
the Judlieial Councll must be filed, in writing, within
forty=Fflve (45) days of the date of the formal notices te
them of the flndings of the judiclial committee.

11. At the time of notification to the parties to the complaint
of the findings of the committee, Grievance Report Form 8
shall be completed and sent to the Judicial Council of the
Medical Society of New Jersey. '

12. in the event that & judicial committee, either by choice
or through neglect, does not hold & hearing or effect adjust-
mant of & complaint within sixty days (60) days of receipt of a
complaint properly submitted, the Judicial Council shall In=
vestigate the delay and shall im (ts discretion. recosmend
procedures: for the effective and prompt proccssing of the

complaint.

- b =



REGULATIONS (continued)

°l3. If no request for appeal is made within the specified
time, &ll original exhibits received In conjunctlion with

the complaints -- such as originals of prescriptions,
letters, bills, etc. == shall be returned by the judicial

commi ttee of the component soclety to the prinmcipal of
principals whe submitted them. ,

14, Records of a county Judicial committee shall be subject
to inspection exclusively by members of that committes
and/or its legal counsel, the Judicial Council, and Its

legal counsel.

N



CHAPTER VI - JUDICIAL COMMITTEE
Section 1. Purpose

The judicial mechanism is intended to make available a means whereby differences
and disagreements in the areas of ethical and professional conduct can be brought
to a settlement that is fair to the interest of all parties. The mechanism is
intended to demonstrate that medicine can equitably and amicably settle its own
problems in the areas of ethical and professional conduct. (MSNJ Judicial
Council: Guidelines, p. 1)
The primary objectives of the judicial mechanism are:

1) to assure that basic principles of 2 fair and objective hearing shall bel:
accorded the physiciam whose professional conduct is being reviewed;

2) to provide reasonable safeguards for the public against conduct which is
not im the best interest ef patients.

(AMA: Gufdelines for Due Process, pp- L & 4)
. Section Z. Composition

(A) The Judicial Committee shall be the judicial body of this Society and shall
consist of ten (10) members appainted by the president of this Seciety.

(8) Each member shall be appointed for a term of five (5) years. He/she may

- succeed self once, but in no case shall a member serve for more than ten
(10) years. All terms commence on June 1lst and terminate on May 3lst of the
appropriate year.

{C) Thé president shall attempt a2 balance in membership among the major
specialties and the hospital Medical Staffs.

(D) To be a-member of the Judicial Committee, one must be an active member n
good standing for at least five (5) years.

(E) Mo officer or trustee of this Society shall serve as a member of the
Judicial Committee.

(F) The president may appoint up to two (2) non-physicians for a term of one (1)

year. Such a member may be re-appointed for a period not to exceed five (5)
years total.

-16-




(A)

(8)

(C)

8-

(E)

Section 3. Organizatiom

The Judicial Committee shall meet as soon after the Annual Meeting as is
convenient for the purpose of reorganization. Thereafter, it shall meet:
as often as may be necessary to transact its business, at the call of the
chairperson,. or at the request of any five (5) of its members. Five (5)
members shall constitute a guorum.

A chairpersan, appointed by the president for a term of one (1) year, shall
preside at all meetings of the Judicial Committee. The chairperson shall be
selected from the membership of the committee and shall have both a voice in
all deliberations and the right to vote.

The Executive Director of this Soclety, or a staff person designated by the
Committee's chairperson, shall serve as secretary to the Judicial Committee
for the purpose of acting as its agent. This person shall not be a member
of the committee and shall nct vote. . The secretary shall be present during
deliberations of the committee and shall have a voice when deemed
appropriate by the chairpersor. - B .

The Judicial Committee shall fuaction in conformity with the stipulations
set forth in these Bylaws, its own: Rules’and Regulations, and the Rules and
Regulations. pramu?gated.by the Judjcﬁal Council of the Medical Seciety cf

New Jersey. e e ,@::._.T.?_TZ:_
The Judicial Committee shall be guided in its,deliberations by:

1) the Constitution and Bylaws of the Passaic County Medical Society;
2) the Constitution and Bylaws of the Medical Society of New Jersey:
“ 3) the Opinions of the Judicial Council of the Medical Society of New

Jersey:

4) the Opinions of the Judicial Council of the American Medical
Associationg

.. 8) . the Code of .Etalcs. of the Azerican Medical Association;
6) laws, Rules and Regulations promulgated by civil government.

Section 4. Duties

The duties of the Judicial Committee shall be as follows:

i) to interprat and rule upom all questions of an ethical nature that shall
confront the membership or any committee or other entity of this
Society:

2} to adjudicate all disputes or controversies arising within tnis
Society;

-17-



3) to receive complaints, accusations or inguiries from any source
concerning the professional conduct or ethical deportment of members of
this Society; ‘

4)- to cai-ry out the Rules and Regulations promulgated by the Judicial

= Council of the Medica] Society of New Jersey. ' ‘

Section 5. Powers

iA) In pursuance of its investigatory and judicial functions, the Judicial
Committee shall have authority to:’ _ o :

1) request information or testimony from all members. Willful failure
to cooperate with the committee on the part of any member may be
considered as a basis for disciplinary action by the committee
against such member; L

Z) recommend a resolution to any matter submitted to the committee.
Failure of any member to abide by the decision of the committee
shall be grounds for disciplinary actions i

3) summon a member to appeéb befare the comnittee. Failure of a
member to respond to summons without a reason acceptable to the
committee shall be grounds for disciplinary actiong

4) censure, suspend or expel any member for just cause;

5) report by written complaint to the Judicial Council of the Medical
- Socfety of New Jersey any reasonable grounds or evidence of a
‘ matter cagnizable by the New Jersey State Board of Me ical
Examiners as a ground for revocation or suspension of a license to
practice medicine and surgery. .

" (B) Tne Judicial Committee ‘shall have complete autharity to fulfill its mandate
as stated in this Bylaw and within the guidelines detailed in Section 3 (E)
and shall be free of review by any other body in this Society except for the
Appeals Process as established by the Judicial Council of.the Medical
Society of New Jersey. ’
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