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1. The central concern of U.S. antitrust law is market power—“the ability to raise prices above 
those that would be charged in a competitive market.”1  Because market power in small degrees is 
ubiquitous, the leading treatise properly observed that:  “Market power need not trouble the antitrust 
authorities unless it is both substantial in magnitude and durable.”2  U.S. courts recognise that “even a very 
large market share does not establish market power” of any significance,3 observing that “without barriers 
to entry into the market it would presumably be impossible to maintain supracompetitive prices for an 
extended time.”4 

1. Defining Barriers to Entry 

2. In the first systematic economic study of entry, Joe Bain coined the term “barriers to entry,” 
which he used to describe several specific aspects of market structure that could prevent entry.5  Bain later 
generically defined a “barrier to entry” as “some source of disadvantage to potential entrants as compared 
with established firms.”6  In response to Bain’s work, George Stigler suggested instead that: “A barrier to 
entry may be defined as a cost of producing (at some or every rate of output) which must be borne by a 
firm which seeks to enter an industry but is not borne by firms already in the industry.”7  Stigler’s main 
point was merely that “the language of economists has been lax.”8  He did not maintain that serious 
antitrust problems were impossible without “barriers to entry” as he defined the term; indeed, he elsewhere 
argued that mergers to monopoly early in the Twentieth Century had been both profitable and 
anticompetitive without any “barriers to entry” because the entry they attracted took significant time to 
occur.9  Stigler’s definition of “barriers to entry” probably is used by economists more often than Bain’s 
definition, but Bain’s is also used, and many other definitions have been proposed.10 

3. Dennis Carlton’s recent reaction to the long-running definition debate concludes: 

Barriers to entry, as identified by Bain, is a confusing concept.  Barriers to entry as defined by 
Stigler is clear, but perhaps strange, because the words mean something other than what would 
naturally come to mind.  In any case, the failure of the concept of barriers to entry to incorporate 
a time dimension means that it is a concept in need of embellishment in order to be useful in a 
practical problem or for antitrust or regulatory proceedings.11 

4. Carlton explains that Stigler’s definition is appropriate if the task is to identify conditions under 
which rates of return will persist at supracompetitive levels, but it is not appropriate if the task is to identify 
conditions giving rise to significant antitrust concerns.12  In an antitrust case, Carlton argues that it is not 
useful to ask “whether an ‘entry barrier’ exists according to some definition,“ rather one should consider 
“how the industry will behave over the next several years.”13 

5. The leading U.S. antitrust treatise explains that Stigler’s definition “does not respond to the 
primary reason antitrust law concerns itself with entry barriers,”14 and courts in the United States generally 
have articulated definitions more like Bain’s.15  The Tenth Circuit held that “[e]ntry barriers are particular 
characteristics of a market which impede entry by new firms into that market”16 and that “[b]arriers to 
entry are market characteristics which make it difficult or time-consuming for new firms to enter a 
market.”17  Similarly, the D.C. Circuit held that “‘Entry barriers’ are factors (such as certain regulatory 
requirements) that prevent new rivals from timely responding to an increase in price above the competitive 
level”18 and that “[a]ny market condition that makes entry more costly or time-consuming and thus reduces 
the effectiveness of potential competition as a constraint on the pricing behaviour of the dominant firm 
should be considered a barrier to entry.”19   The Ninth Circuit has adopted a definition that explicitly 
incorporates both the Bain and Stigler definitions in the alternative:  “Barriers to entry may be defined as 
either additional long-run costs that were not incurred by incumbent firms but must be incurred by new 
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entrants, or factors in the market that deter entry while permitting incumbent firms to earn monopoly 
returns.”20 

2. Differing Treatments of Entry in Different Antitrust Contexts 

6. Cases under section 1 of the Sherman Act involve allegations of unreasonable restraints of trade. 
Applying the “per se rule,” unreasonableness is established as a matter of law when competitors agree not 
to compete or agree to fix prices or restrict output.21  Under the “rule of reason,” which applies to most 
restraints, the application of Section 1 requires “an inquiry into market power and market structure 
designed to assess the . . . actual effect” of a restraint.22 Establishing “market power is essential; without it, 
any case . . . collapses because consumers could not be injured.”23  The standard approach to demonstrating 
that a defendant possesses the requisite market power is to “(1) define the relevant market, (2) show that 
the defendant owns a dominant share of that market, and (3) show that there are significant barriers to 
entry.”24  The third element is essential to address whether the rapid emergence of new competition would 
not prevent the challenged restraint from producing the consumer injury necessary to render it 
unreasonable. 

7. Cases under section 2 of the Sherman Act involve allegations that the defendant engaged in 
exclusionary conduct threatening to create or maintain “monopoly power,” which is distinguished from 
“market power” as a matter of degree.25  This distinction makes the durability of market power a more 
important issue in Section 2 cases than it is in Section 1 cases,26 and courts commonly dispose of Section 2 
cases on entry-related grounds.27  Their rationale is that “anticompetitive exclusionary practices would be 
unprofitable and presumably would not occur” because “entry would deny firms monopoly profits.”28 

8. Cases under section 7 of the Clayton Act involve allegations that a merger or acquisition has had, 
or would be likely to have, the effect of creating or enhancing market power.  U.S. courts have noted the 
possibility that entry can prevent or quickly reverse the anticompetitive effect of a merger,29 and the 
Horizontal Merger Guidelines issued by the U.S. enforcement agencies state that a “merger is not likely to 
create or enhance market power . . . if entry into the market is so easy that market participants, after the 
merger, either collectively or unilaterally could not profitably maintain a price increase above premerger 
levels.”30 

9. In evaluating a proposed merger, the U.S. enforcement agencies do not assess barriers to entry as 
an abstract matter, but rather ask whether entry attracted by the merger “would be timely, likely, and 
sufficient in its magnitude, character and scope to deter or counteract the competitive effects” of the 
merger, thereby causing “prices to fall to their premerger levels or lower.”31  The issue is not whether entry 
is difficult, but rather whether the opportunity for entry created by the merger would be likely to provide a 
profit incentive sufficient to attract entry on a scale that would prevent or quickly reverse the 
anticompetitive effects of the merger. 

10. The Horizontal Merger Guidelines indicate that entry generally is timely only if it would occur 
within two years,32 and the U.S. agencies have often found it so clear that entry would not be timely that it 
was unnecessary to consider the likelihood or sufficiency of entry.  It is not unusual to find that more than 
two years would be required to just construct the facilities an entrant would need to begin production.33 In 
addition, entry into some industries entails other time-consuming steps, such as product development and 
testing, which would substantially delay entry. 

11. Entry considerations are quite similar outside the merger context, and a few U.S. court decisions 
have adopted the framework of the Horizontal Merger Guidelines for evaluating entry in other types of 
antitrust cases.34  The courts, however, have not focused specifically on what would constitute timely entry 
in cases not involving mergers.  Because monopoly power under section 2 of the Sherman Act entails more 
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than market power under section 1 of the Sherman Act, a longer time frame generally is appropriate in 
cases under section 2 than in cases under Section 1. 

3. Entry in Merger Enforcement 

12. The U.S. enforcement agencies have considered entry issues in a large number of merger 
investigations.  Consideration of a wide range of factors have led the agencies to conclude in many cases 
that sufficient entry was not likely to be attracted by a proposed merger.  The factor most often found to be 
important was the extent of the unrecoverable investment required for entry, i.e., the associated “sunk 
cost.”35 If the sunk cost associated with entry is too great in comparison with the likely returns, a merger 
will not attract entry.36  The U.S. agencies sometimes have found that sunk costs associated with 
constructing a manufacturing facility, developing a product, or gaining customer acceptance were so great 
that a merger would not attract entry even if there were no risk of outright failure and the loss of the entire 
entry investment.  The U.S. agencies expect entry to be attracted if potential entrants are likely to earn 
reasonable returns on their investments, even if the initial investment may be large.  By the same token, a 
small initial investment could deter entry if the expected returns also were quite small. 

13. More often, the U.S. agencies have found a substantial risk of failure is a large part of what 
makes entry unattractive. That risk may be particularly great when customers are unwilling to purchase a 
product without a well-established record of satisfactory performance.  This has been found to be the case 
when unsatisfactory performance imposes exceptionally high costs on the customer, for example, because 
the failure of that product to perform in a manufacturing process forces the shutdown of an entire 
production line.  Although an entrant might find ways of demonstrating reliability, they may cost so much 
and take so long that they are not realistic alternatives. 

14. The U.S. agencies often have found that proposed mergers involving highly differentiated 
consumer products would not attract the entry of new brands.  In a market populated by well-established 
brands, successful entry typically requires a substantial investment in advertising and promotional activity 
over a long period of time to build share and achieve widespread distribution through retail channels. 
Moreover, success is far from assured even when such investments are made. 

15. The U.S. agencies also have found that other factors prevented mergers from attracting entry. 
Entry in the telecommunications industry often requires a licence for use of the electromagnetic spectrum, 
and entry in the health care industry may require approval from a state government.  The presence of patent 
or other intellectual property rights may or may not pose a significant entry obstacle.  Patents commonly 
are important in high-tech industries, but the U.S. agencies also have found that mergers in some low-tech 
industries would not attract entry because incumbents control patents essential to the production of 
competing products.37 

16. The U.S. agencies have found that a few mergers would not attract entry because potential 
entrants would be unable to obtain a source of supply for essential inputs.  Most examples involve scarce 
natural resources, but similar problems may confront a potential entrant requiring a supply of a key part for 
a manufactured product. 

17. The U.S. agencies also have found in some cases that a merger would not attract entry because 
entrants would suffer significant cost disadvantages in competing with incumbents. This disadvantage 
tends to be most important when entrants would be unlikely to achieve the economies of scale and scope 
already achieved by incumbents.  The U.S. agencies have found such economies to be decisive in a few 
industries in which efficiency requires a high density in delivery or pick up operations with customers. 
Obtaining the required density may be especially difficult if incumbents have long-term contracts with 
many existing customers. 
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18. Finally, the U.S. agencies have found in some cases that incumbents can thwart entry through 
strategic conduct.  If entrants need to build up a critical mass of customers to achieve economies of scale, 
incumbents may be able to deny particular customers to an entrant by offering them preferential pricing. 
The agencies have found such strategies successful when an entrant would need to get the business of a 
limited number of identifiable customers (e.g., the customers with expiring long-term supply contracts) or 
when  it is easy to identify customers being solicited by an entrant (or those that agreed to do business with 
the entrant).  Incumbents always can be expected to respond to entry, and one thing that sets this strategic 
conduct apart from the other responses is that incumbents are able to respond before entrants are able to 
generate any returns on their investments.38 

19. As the foregoing makes clear, many different factors, individually or in combination, may 
prevent a merger from attracting entry.  Nevertheless, the U.S. enforcement agencies find in many cases 
that proposed mergers would not lessen competition in large part because supracompetitive pricing would 
attract timely, likely, and sufficient entry. The main reason for such a finding most often is that sunk costs 
are quite low relative to potential rewards.  Markets with growing demand also commonly are found to be 
conducive to entry.  In some cases, the U.S. agencies have found that large customers can avoid being 
harmed by post-merger price increases by actively sponsoring entry or vertically integrating themselves.39 

20. In recent years, the U.S. enforcement agencies have found that mergers involving very high 
market shares would not be anticompetitive because they would attract entry.  For example, in its analysis 
of the 2002 acquisition of certain assets of Stagebill Media by Playbill Inc., the Department found that 
sunk costs of entry were trivial.  In its analysis of the 2005 acquisition of Varco, Inc. by National Oilwell 
Inc., the Department found that large customers would effectively sponsor entry by committing to purchase 
from other companies that would expand their product lines or production capacity. 

4. Entry in the Microsoft Case40 

21. Microsoft’s monopoly in PC operating systems was protected by the “applications barrier to 
entry,” which, as explained by the court of appeals, 

stems from two characteristics of the software market:  (1) most consumers prefer operating 
systems for which a large number of applications have already been written;  and (2) most 
developers prefer to write for operating systems that already have a substantial consumer 
base. This “chicken-and-egg” situation ensures that applications will continue to be written 
for the already dominant Windows, which in turn ensures that consumers will continue to 
prefer it over other operating systems.41 

22. The “applications” to which the court referred are things like word processors, spreadsheets, and 
games, which provide functionality to PC users.  The trial court found that the “overwhelming majority of 
consumers will only use a PC operating system for which there already exists a large and varied set of 
high-quality, full-featured applications.”42  The court also found that “software developers generally write 
applications first, and often exclusively, for” Windows.43 The reason is that “porting” an application 
written for one operating system to be run on another “is a costly process.”44 

23. The confluence of the behaviour the court attributed to PC users and that the court attributed 
to applications developers generates “an intractable ‘chicken-and-egg’ problem.”45 

Users do not want to invest in an operating system until it is clear that the system will 
support generations of applications that will meet their needs, and developers do not want to 
invest in writing or quickly porting applications for an operating system until it is clear that 
there will be a sizeable and stable market for it.46 
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24. The court elaborated the workings of the “applications barrier to entry” at great length,47 

describing the critical forces in terms of what economics has dubbed a “positive network effect.”48  The 
users of an operating system form a network, and individual users benefit as the number of users increases. 
The more users of an operating system there are, the more applications will be created for that operating 
system, and this also benefits users. 

25. Network effects and “chicken-and-egg” problems are both common, but they typically are not the 
powerful forces they were found to be in Microsoft.  Indeed, there are many examples of successful entry 
in the presence of network effects, even though it was necessary to overcome a “chicken-and-egg” 
problem. 

5. Government-Imposed Barriers to Entry 

26. Although U.S. antitrust law most often involves enforcement against private actions, competition 
agencies must also consider the effects of government actions, such as government-imposed restrictions on 
entry.49  A prime example is state certificate of need (“CON”) laws, which prevent firms from entering 
certain areas of the health care market unless they can demonstrate to state authorities that there is an 
unmet need for their services.  Applications for CONs are often opposed by incumbent providers, who 
have in some cases held off new entry in this way for decades.50  DOJ and FTC have stated that CON 
programs can pose serious competitive concerns by shielding incumbent health care providers from new 
entrants that could provide higher quality services or innovative alternatives to costly treatments.51 

27. In other cases, government may impose the same requirement on incumbents and new entrants, 
but the restraint operates very differently on the two groups and impedes entry by new-business-model, 
lower-cost firms in response to supracompetitive rates of return earned by incumbents. The U.S. 
enforcement agencies have opposed many state proposals to expand the definition of the practice of law to 
include the supervision of real estate closings, a service which most states allow non-lawyers to compete 
with lawyers to perform.52 Although these licensing requirements—which are costly and time 
consuming—are not borne solely by new entrants, these requirements prevent the entry of lower-cost lay 
service providers53 who do not engage in other activities—like representing parties in court—for which 
professional training and licensure may be appropriately required.54 

28. As one former agency head observed, “[R]egulatory success in attacking private restraints 
increases the efforts that firms will devote to seeking public restraints. . . . Public restraints solve the entry 
problem more efficiently.  Rather than ceaselessly monitoring the marketplace for new rivals, a firm can 
simply rely on a public regime that, for example, provides only a few licenses.”55 

6. Conclusion 

29. As Professor Carlton argues, considerations of entry should not get bogged down in definitions; 
indeed, it may be best to avoid the term “barriers to entry.”  The issue properly framed is whether the facts 
of a particular case make it likely that entry would prevent the creation or enhancement of market or 
monopoly power that otherwise would follow from a merger of, or an agreement among, competitors, or 
from the improperly exclusionary conduct of a single firm.  In addition, competition agencies should be 
cognisant that government-imposed restraints can also prevent competitive entry and reduce consumer 
welfare. 
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