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STATEMENT OF BASIS AND PURPOSE
I. Background

A. The Green Guides

The Commission issued the Green Guides, 16 CFR Part 260, to help marketers avoid
deceptive environmental claims under Section 5 of the FTC Act, 15 U.S.C. 45." Industry guides,
such as these, are administrative interpretations of the law. Therefore, they do not have the force
and effect of law and are not independently enforceable. The Commission, however, can take
action under the FTC Act if a marketer makes an environmental claim inconsistent with the
Guides. In any such enforcement action, the Commission must prove that the challenged act or
practice is unfair or deceptive.

The Green Guides outline general principles that apply to all environmental marketing
claims and provide guidance regarding many specific environmental benefit claims. The Guides
explain how reasonable consumers likely interpret each such claim, describe the basic elements
necessary to substantiate it, and present options for qualifying it to avoid deception.” Illustrative
qualifications provide guidance for marketers who want assurance about how to make non-
deceptive environmental claims, but are not the only permissible approaches to qualifying a
claim. As discussed below, although the Guides assist marketers in making non-deceptive

environmental claims, the Guides cannot always anticipate which specific claims will, or will

! The Commission issued the Green Guides in 1992 (57 FR 36363 (Aug. 13, 1992)), and subsequently

revised them in 1996 (61 FR 53311 (Oct. 11, 1996)) and 1998 (63 FR 24240
(May 1, 1998)). Throughout this document, the Commission refers to the 1998 version of the Guides as the “1998
Guides.”

% The Guides, however, neither establish standards for environmental performance nor prescribe testing
protocols.



not, be deceptive because of incomplete consumer perception evidence and because perception
often depends on context.

The Guides advise marketers that they will often need “competent and reliable scientific
evidence” to adequately substantiate environmental marketing claims.> The 1998 Guides
defined competent and reliable scientific evidence as “tests, analyses, research, studies or other
evidence based on the expertise of professionals in the relevant area, conducted and evaluated in
an objective manner by persons qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.” Since issuing the 1998 Guides, the
Commission has clarified this standard by stating that evidence “should be sufficient in quality
and quantity based on standards generally accepted in the relevant scientific fields, when
considered in light of the entire body of relevant and reliable scientific evidence, to substantiate

% The final Guides include this clarified language.®

that [a] representation is true.
B. The Green Guides Review
The Commission initiated its current review in November 2007. As discussed in greater

detail in the Commission’s November 2007 Federal Register Notice, the Commission sought

comment on a number of general issues, including the continuing need for, and economic impact

3 16 CFR 260.2.

4 16 CFR 260.5.

5 See, e.g., Indoor Tanning Ass’n, Docket No. C-4290 (May 13, 2010) (consent order); see also FTC,
Dietary Supplements: An Advertising Guide for Industry (2001), available at
http://www.ftc.gov/bep/edu/pubs/business/adv/bus09.pdf (stating that “the studies relied on by an advertiser would
be largely consistent with the surrounding body of evidence”).

Section 260.2 (Interpretation and Substantiation of Environmental Marketing Claims).

2
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of, the Guides, as well as the Guides’ effect on environmental claims.” The Commission also
requested input on whether it should provide guidance on certain environmental claims not
addressed in the 1998 Guides. To establish a more robust record, the Commission held three
public workshops to address carbon offsets and renewable energy certificates;® green packaging
claims;’ and green building and textiles."

Additionally, because the Guides are based on consumer understanding of environmental
claims, consumer perception research provides the best evidence upon which to formulate
guidance."" The Commission therefore conducted its own study in July and August of 2009."

The study presented 3,777 participants with questions calculated to determine how they
understood certain environmental claims. The first portion of the study examined general

29 ¢

environmental benefit claims (“green” and “eco-friendly”)," as well as “sustainable,” “made

99 ¢¢

with renewable materials,” “made with renewable energy,” and “made with recycled materials”
claims. To examine whether consumers’ understanding of these claims differed depending on

the product being advertised, the study tested the claims as they appeared on three different

7 72 FR 66091 (Nov. 27, 2007).

¥ 72 FR 66094 (Nov. 27, 2007).

® 73 FR 11371 (Mar. 3, 2008).

1073 FR 32662 (June 10, 2008).
" As discussed in the Commission’s October 2010 Federal Register Notice announcing the Commission’s
proposed Guide revisions, few commenters submitted consumer perception research. See 75 FR 63552, 63554 (Oct.
15,2010).

2 The Commission’s consumer perception study and additional detail on the study methodology is
available at http://www.ftc.gov/green. To conduct the study, the FTC contracted with Harris Interactive, a consumer
research firm with substantial experience surveying consumer opinions.

5 The questionnaire asked about both unqualified and qualified general environmental benefit claims (e.g.,
“green” vs. “green - made with recycled materials”), as well as specific-attribute claims alone (e.g., “made with
recycled materials”).


http://www.ftc.gov/green

products: wrapping paper, a laundry basket, and kitchen flooring.'* The second portion of the
study tested carbon offset and carbon neutral claims.

In October 2010, the Commission published a Federal Register Notice (“October 2010
Notice”) discussing its review of the public comments, workshops, and consumer perception
evidence.” The October 2010 Notice proposed several modifications and additions to the
Guides, and sought comment on all aspects of the proposed Guides. In response, the
Commission received 340 non-duplicative comments.'® After considering these comments, the
Commission now amends the Guides. The Commission adopts the resulting Guides as final.

C. Outline of This Statement

Part II of this Statement discusses general issues, including industry compliance;
harmonization of the Guides with international law or standards; modification of the Guides
based on technology changes; and consumer perception issues, generally. Part III discusses life
cycle-related issues. Part IV discusses issues relating to specific environmental marketing
claims addressed in the Guides. Part V discusses claims not addressed in the Guides. Finally,

Part VI contains the final Guides.

' The study results support the 1998 Guides’ approach of providing general, rather than product-specific,
guidance because consumers generally viewed the tested claims similarly for the three tested products. Moreover,
the results were comparable for respondents who indicated concern and interest in environmental issues and those
who did not.

15 75 FR 63552 (Oct. 15, 2010).

' The Commission abbreviates commenters’ names in this Statement. See the Appendix for a list of these
abbreviations and the commenters’ full names. The Commission received two mass comments, i.e., letters based on
all or part of one generic form letter. First, the Commission received well over 5,000 comments from consumers
requesting increased regulation of organic claims for cosmetic and personal care products. Second, the Commission
received over 100 comments from vehicle recycling entities requesting revisions to examples in the recycled content
guidance.



II. General Issues

A number of commenters addressed overarching issues, including: (1) whether, and to
what degree, industry is complying with the Guides; (2) whether the Commission should modify
the Guides due to changes in technology or economic conditions; (3) whether there are
international laws or standards the FTC should consider as part of its review; (4) whether the
Guides overlap or conflict with other federal, state, or local laws or regulations; (5) the
Commission’s reliance on its consumer perception study, generally; and (6) the Commission’s
review process. This section discusses these comments and provides the Commission’s final
analysis of these issues.

A. Industry Compliance

1. Proposed Revisions

In response to suggestions that compliance would increase if more businesses were aware
that the Guides apply to marketing claims between businesses, the Commission proposed
revising the Guides to emphasize their application to business-to-business transactions.
Specifically, the proposed Guides stated that they apply to the marketing of products and
services to “individuals, businesses, or other entities.”!” The proposed Guides also included a

specific business-to-business transaction example.'®

17 16 CFR 260.1.

8 See Proposed Guides, Section 260.6, Example 4.

5



2. Comments

Commenters addressed two main issues relating to industry compliance: (1) whether the
Guides should be revised to emphasize their application to business-to-business transactions; and
(2) whether more robust enforcement in the environmental marketing arena would lead to better
compliance.

First, several commenters focused on the Guides’ treatment of business-to-business
transactions. Many supported the Commission’s decision to emphasize that the Guides apply to
these transactions, and encouraged the Commission to further highlight this issue.” For
example, the AA&FA suggested the Commission revise Section 260.1(c) by including additional
business-to-business examples throughout the Guides.*® Eastman suggested that the
Commission expressly state that the Guides apply to “claims made between businesses about the
products or services supplied (i.e., business-to-business claims).”*'

Several commenters also asked the Commission to distinguish between individual
consumers’ and businesses’ perceptions. Specifically, PMA recommended the Guides state that

the Commission considers the audience’s sophistication when evaluating the net impression of

environmental claims.*> PMA observed that the Commission’s study examined ordinary

19 See AA&FA, Comment 233 at 2; AF&PA, Comment 171 at 2; Eastman, Comment 322 at 1;
NatureWorks, Comment 274 at 2; NAIMA, Comment 210 at 2; PPC, Comment 221 at 3 (endorsing AF&PA’s
comment); PMA, Comment 262 at 2; SMART, Comment 234 at 2; Sierra Club et al., Comment 308 at 6.

20 AA&FA, Comment 233 at 2; see also EarthJustice, Comment 353 at 3 (suggesting the Commission
collect and analyze additional evidence focusing on business consumers’ perceptions of environmental claims);
Eastman, Comment 322 at 2; SMART, Comment 234 at 2.

2 Eastman, Comment 322 at 2.

22 PMA, Comment 262 at 2-3.



consumers rather than businesses.” According to PMA, businesses generally have a more
complete understanding of certain environmental benefit terms and therefore may require fewer
qualifications or disclosures than ordinary consumers.

Green Cleaning urged the Commission to include a specific example illustrating that the
definition of “reasonable consumer” differs depending on whether the consumer is a professional
commercial purchaser or a household consumer.** In particular, it asserted that commercial
purchasers receive specific training on buying “green cleaning” products, and will spend days
researching products, whereas the “typical” household consumer may spend less than five
seconds making a purchasing decision.”” Green Cleaning also observed that a commercial or
institutional purchaser may rely on extensive materials, including websites, when making a
purchasing decision, compared to a household consumer making a decision at the point of sale.*®

Other commenters asked the Commission to clarify whether the Guides apply not only to
manufacturers, but to others who directly or indirectly promote a certified product in an unfair or
deceptive manner, including certifiers, auditors, and wholesale and retail sellers.”” For example,

some commenters suggested that, in the forestry context, the Guides should cover those that

B4

# Green Cleaning, Comment 213 at 1-2.

» Id. at 1.

26 Id. at 2; see also IPC, Comment 202 at 1 (asking the Commission to distinguish between an individual
consumer and a commercial consumer “because the level of understanding of an environmental benefit is likely to be
different”).

27 See, e.g., Sierra Club et al., Comment 308 at 5; P&G, Comment 159 at 2 (suggesting the Guides specify
that they also cover third-party organizations that assign rankings to products based on a variety of environmental
factors and communicate these rankings to consumers); FMI, Comment 299 at 3 (urging the Commission to clarify
that purchasers of carbon offsets need not independently verify the scientific data behind their claims and may
instead use information provided by seller as substantiation); Green Seal, Comment 280 at 3-4 (suggesting that
Guides focus on claims made by carbon offset sellers, not by carbon offset purchasers).

7



“grow, harvest, extract, process, manufacture, distribute, and market ‘certified’ products, such as
certified forest products.”

Second, several commenters indicated that more robust enforcement in the environmental
marketing area would lead to better compliance.” For example, NAIMA urged the Commission
to allocate sufficient enforcement resources to combat deceptive environmental claims.*® Two
commenters, however, expressed concern that the Commission’s enforcement efforts may
disproportionately impact small businesses, and suggested the Commission focus on promoting

compliance through education and “warnings” rather than on “harsh enforcement and legal

consequences” against small companies with limited resources.”

28 Sierra Club et al., Comment 308 at 5.

2 NAIMA, Comment 210 at 2; Institute for Policy Integrity, Comment 241 at 2-3 (encouraging
enforcement of deceptive claims); GPR, Comment 206 at 1.

30 NAIMA, Comment 210 at 2; see also RILA, Comment 339 at 3 (suggesting the Commission explicitly
describe its enforcement strategy, especially as it relates to manufacturers’ versus retailers’ liability); SCS, Comment
264 at 2 (recommending the Guides “explicitly address [the Commission’s] commitment to steer marketers away
from vague, ill-defined, or unsubstantiated claims and claims that focus on insignificant aspects while distracting
consumers from more significant impacts”).

! Green America, Comment 95 at 1-2; American Sustainable Business Council, 117 at 1-2; see also
FSBA, Comment 270 at 2 (suggesting the Commission focus on business education); AZS Consulting, Comment
283 at 2 (arguing that more specific guidance on general environmental benefit claims would benefit small
businesses who can substantiate a limited claim but who “cannot afford elaborate studies”).

8



3. Analysis and Final Guidance
Section 5 of the FTC Act gives the Commission authority to prevent unfair or deceptive
practices by a business where the immediate injured party is another business.’> Therefore, as
administrative interpretations of Section 5, the Guides apply to business-to-business marketing
claims. To clarify this point, the Commission now includes the following language in Section
260.1(c) of the final Guides: “These guides apply to claims about the environmental attributes
of a product, package, or service in connection with the marketing . . . of such item or service to

33 Moreover, the final

individuals. These guides also apply to business-to-business transactions.
Guides include the new example of a business-to-business transaction the Commission proposed
in the October 2010 Notice.** The Commission, however, declines to include additional
examples. Most of the Guides’ examples are based on how individual consumers likely interpret
environmental claims, and the Commission has crafted the examples to be consistent with these
interpretations. As stated in the FTC Policy Statement on Deception (“Deception Policy
Statement”), “[w]hen representations or sales practices are targeted to a specific audience, the

Commission determines the effect of the practice on a reasonable member of that group. In

evaluating a particular practice, the Commission considers the totality of the practice in

32 See, e.g., FTC Policy Statement on Unfairness at n.8 (1980) (specifying businesses as consumers

protected under Section 5); S. Comm. on Commerce, Magnuson-Moss Warranty-Federal Trade Commission
Improvement Act, S. Rep. No. 93-151, at 27 (1973); In re Verrazzano Trading Corp., 91 FTC 888 (1978) (stating
that Section 5 does not tolerate deceptive practices by businesses merely because they are targeted to other
businesses rather than directly to consumers); FTC v. Assoc. Record Distrib., No. 02-21754-cv-
GRAHAM/GARBER (S.D. Fla., Stip. Final J. and Order for Perm. Inj. entered May 21, 2003).

3 Section 260.1(c). Additionally, to bolster businesses’ familiarity with the Guides, the Commission will
continue its business education outreach efforts.

3 Section 260.6, Example 5.



determining how reasonable consumers are likely to respond.”® Marketers therefore must
understand who their customers are, and how their advertisements will be interpreted by those
customers. Marketers should be aware, however, that their claims may ultimately be passed
down to individual consumers. Therefore, they should be careful not to provide other businesses
with the means and instrumentalities to engage in deceptive conduct.*

Moreover, the Commission agrees that enforcement is a key component of greater
compliance. Therefore, in recent years it has stepped up enforcement against companies making
deceptive environmental claims. For example, the Commission sued a company for providing
environmental certifications to any businesses willing to pay a fee without considering their
products’ environmental attributes.’” Additionally, the Commission announced three actions
charging marketers with making false and unsubstantiated claims that their products were
biodegradable.”® The Commission also charged four sellers of clothing and other textile products

with deceptively labeling and advertising these items as made of bamboo fiber, manufactured

using an environmentally friendly process, and/or biodegradable.” In another case, the

3> Appended to Cliffdale Assoc., Inc., 103 FTC 110, 174 (1984).

36 See, e.g., FTC v. Int’l Research and Dev. Corp. of Nevada, No. 04C 6901 (N.D. Ill. Oct. 27, 2004).

37 Nonprofit Mgmt. LLC, Docket No. C-4315 (Jan. 11, 2011).

38 Dyna-E Int’], Inc., Docket No. 9336 (Dec. 15, 2009); Kmart Corp., Docket No. C-4263 (July 15, 2009);
Tender Corp., Docket No. C-4261 (July 13, 2009).

3% CSE, Inc., Docket No. C-4276 (Dec. 15, 2009); Pure Bamboo, LLC, Docket No. C-4274 (Dec. 15,
2009); Sami Designs, LLC, Docket No. C-4275 (Dec. 15,2009); The M Group, Inc., Docket No. 9340 (Apr. 2,
2010). The Commission also brought five enforcement actions related to deceptive energy claims, involving
exaggerated claims about home insulation and false claims about fuel-saving devices for motor vehicles. See United
States v. Enviromate, LLC, No. 09-CV-00386 (N.D. Ala. Mar. 2, 2009); United States v. Meyer Enters., LLC, No.
09-CV-1074 (C.D. I1l. Mar. 2, 2009); United States v. Edward Sumpolec, No. 6:09-CV-379-ORL-35 (M.D. Fla. Feb.
26,2009); FTC v. Dutchman Enters., LLC, No. 09-141-FSH (D.N.J. Jan. 12, 2009); FTC v. Five Star Auto Club,
Inc., No. 99-CIV-1963 (S.D.N.Y. Dec. 15, 2008); see also Long Fence & Home, LLLP, Docket No. C-4352 (Apr. 5,
2012); Serious Energy, Inc., Docket No. C-4359 (May 16, 2012); Gorell Enters., Inc., Docket No. C-4360 (May 16,

10



Commission sued a company offering “free” books purportedly showing consumers how to
become “green millionaires,” by, among other things, installing roof solar panels for free.** The
Commission will continue to focus its enforcement efforts in the environmental area to ensure
compliance with the Green Guides.

Regarding concerns that enforcement of the Guides will disproportionately impact small
businesses, the Commission emphasizes that all marketers, regardless of their size, must comply
with Section 5 of the FTC Act. The Commission recognizes, however, that occasionally small
businesses may inadvertently violate the law. Depending on the particular circumstances, the
FTC often gives such businesses the opportunity to come into compliance after informal
counseling or a warning letter advising them of the need to revise claims to avoid deceiving
consumers. If a company fails to respond, the Commission often follows up with investigations
and law enforcement.*!

Finally, several commenters asked the Commission to clarify whether the Guides apply
to entities other than manufacturers. Depending on the circumstances, entities such as certifiers,
auditors, and wholesale and retail sellers may be liable under Section 5. For example, outside

the environmental area, courts have held advertising agencies, catalog marketers, retailers,

2012); THV Holdings LLC, Docket No. C-4361 (May 16, 2012); Winchester Indus., Docket No. C-4362 (May 16,
2012).

40" Consumers providing payment information for the book’s shipping and handling learned nothing about
free solar panel installation but were unknowingly enrolled in a costly negative option program. FTC v. Green
Millionaire, LLC, No. 1:12-cv-01102-BEL (Apr. 16, 2012).

! For example, the Commission took legal action against five companies for allegedly violating the
Appliance Labeling Rule after they failed to heed warning letters explaining the Rule’s requirements and notifying
them that they were not in compliance. P.C. Richard & Son, Inc., Docket No. C-4319 (Nov. 1,2010); Abt
Electronics, Inc., Docket No. C-4302 (Nov. 1, 2010); Pinnacle Marketing Group, Corp., Docket No. C-4304 (Nov. 1,
2010); Universal Appliances, Kitchens, and Baths, Inc., Docket No. C-9347 (Nov. 1, 2010); and ABB - Universal
Computers and Electronics, Inc., Docket No. C-3867 (Nov. 1, 2010).

11



infomercial producers, and home shopping companies liable for their roles in making or
disseminating deceptive claims.* In the environmental context, in one of the recent cases
described above, the Commission alleged that, by furnishing businesses with certifications and
other materials to promote their certified status, the company provided others with the means and
instrumentalities to commit deceptive acts and practices.*” The Commission will continue to
bring actions as appropriate in all these areas to protect consumers.

B. Changes in Technology or Economic Conditions

1. Proposed Revisions

The Commission asked commenters to discuss what modifications, if any, it should make
to the Guides to account for changes in technology or economic conditions. In response, many
commenters and panelists observed that consumers increasingly use the Internet to check
product claims and learn about products’ environmental attributes. In its October 2010 Notice,
the Commission recognized this fact.* It emphasized, however, that websites cannot be used to

qualify otherwise misleading claims that appear at the point of sale.* Of course, if the point of

2 See, e.g., Standard Oil Co., 84 FTC 1401, 1475 (1974), aff’d and modified, 577 F.2d 653 (9th Cir. 1978)
(an advertising agency may be liable for a deceptive advertisement if the agency was an active participant in the
preparation of the advertisement and if it knew or should have known that the advertisement was deceptive); ITT
Continental Baking Co., 83 F.T.C. 865, 967 (1973), aff’d and modified, 532 F.2d 207 (2d Cir. 1976) (same);
Spiegel, Inc. v. FTC, 494 F.2d 59 (7th Cir. 1974) (upholding Commission order against catalog retailer to cease and
desist engaging in deceptive practices).

3 Nonprofit Mgmt. LLC, Docket No. C-4315 (Jan. 11, 2011).

4 75 FR 63552, 63557 (Oct. 15, 2010).

14
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sale is online, a marketer can make any necessary disclosure online, provided such disclosure is
clear and conspicuous,* and in close proximity to the claim the marketer is qualifying.*’
2. Comments

Commenters disagreed about whether it is appropriate to use the Internet to qualify
claims appearing on labels or in other advertisements. Several agreed with the Commission’s
statements in the October 2010 Notice.”* For example, NAIMA recommended that the Guides,
like the FTC’s R-Value Rule, specifically state that all qualifications be prominent and in close
proximity to a claim.* NAIMA also stated that, while consumers increasingly access the
Internet to verify product or service recommendations, this “does not translate into consumers
routinely going on to the Internet to determine if claims have been qualified at a separate and
remote source.” It further opined that allowing marketers to augment environmental claims
with information on a remote website would be inconsistent with the FTC’s Deception Policy

Statement, the R-Value Rule, and common sense.”!

46 See FTC’s online advertising disclosure guidelines, Dot Com Disclosures: Information about Online
Advertising (May 3, 2000), which provides guidance to businesses about how FTC law applies to online activities
with a particular focus on the clarity and conspicuousness of online disclosures. In May 2011, the Commission
sought public input for revising this guidance to reflect changes in the online marketplace. See
http://www.ftc.gov/0s/2011/05/ 110526dotcomecomments.pdf. The Commission also hosted a public workshop
addressing this issue in May 2012. See http://www.ftc.gov/bcp/workshops/inshort/index.shtml.

47 Deception Policy Statement, 103 FTC at 174.

48 AWC, Comment 244 at 2 and AF&PA, Comment 171 at 2 (stating that allowing the use of website links
or other references to additional information is appropriate but agreeing with the Commission that this information
should not be used to qualify otherwise misleading claims that appear on labels or other advertisements); FSC-US,
Comment 203 at 13-14; NAIMA, Comment 210 at 2; PPC, Comment 221 at 3 (endorsing AF&PA’s comment);
Weyerhaeuser, Comment 336 at 1.

4 NAIMA, Comment 210 at 2.

0 14,

SUpg.
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Others expressed concern that companies would be unable to provide consumers with
sufficient information on a package or advertisement, and urged the Commission to be more
flexible. For example, while agreeing that a marketer should not be able to make a deceptive
claim on a product label and qualify it on its website, FSC noted that, without the Internet, it
would be unable to fully describe its standard’s rigor or to convey the environmental value its
label signifies.”> FSC-US further noted that due to limited “real estate” on products, and because
consumers often become familiar with logos and tag lines, certifiers should be able to use “short
forms” of widely-recognized seals and certificates.™

Others similarly noted the difficulty of conveying information on limited packaging
space, and maintained they should be permitted to direct consumers to a website with more
detailed and specific information.* For example, NAHB asserted that most advertising media
would not allow sufficient space to include the “detailed, often lengthy information that may be
necessary to provide a full explanation of the claim that will be needed to make the qualification

or disclosure clear and understandable.”” Similarly, NAHB Research Center, which certifies

> FSC, Comment 203 at 14,
3 See Part C, infra, for a detailed discussion of certification issues.

>4 AF&PA, Comment 171 at 2 (stating that an Internet reference should not be used to qualify otherwise
misleading claims, but marketers should be allowed to reference the Internet or other sources for additional
information) and PPC, Comment 221 at 3 (endorsing AF&PA’s comment); EPA, Comment 109 at 1 (stating that the
Guides should note that the Internet may be a reasonable source of information if accessed prior to the point of
purchase); FIJT Water, Comment 231 at 2 (agreeing that qualifications will help reduce consumer misinterpretation
but, given the complexity of environmental issues, companies should be able to make simple, qualified claims in
their advertising materials and provide additional details on their websites); REMA, Comment 251 at 3 (asking the
Commission to clarify the proximity of any detailed information required to qualify renewable energy claims and
assert that marketers be allowed to make a general disclosure statement near the claim and refer consumers to a
website for more detailed information).

>3 NAHB, Comment 162 at 2 and NAHB Research Center, Comment 227 at 5 (noting the “tension between
providing consumers with sufficient information to make an informed decision and overwhelming them with
detailed information so that marketers cannot effectively market product features”); see also PFA, Comment 263 at 1
(stating that a reference to a website with further details of a product’s benefits should not eliminate the need to
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homes’ environmental attributes, noted that it evaluates over 85 green building practices,
including water, resource, energy efficiency improvements, and indoor air quality protection. It
argued it would be impracticable to provide this detailed list at the point of sale, and therefore
builders should be permitted to simply state their “certified green homes are built in compliance
with the ANSI-approved ICC 700-2008 National Green Building Standard” and refer consumers
to a website or a secondary set of marketing materials.™

In addition, FMI observed that, with the prevalence of portable, hand-held devices such
as Blackberrys and iPhones, consumers have easier access to information at the point of sale.”’
Therefore, FMI urged the Commission to reflect this reality in its guidance by offering a more
detailed description of when “the use of ‘please see www.  .com’ would be appropriate.” It
recognized, however, that claims on the package or advertisement cannot otherwise be
misleading.’®

3. Analysis and Final Guidance
The Internet is a valuable tool for providing consumers with useful environmental

information, and the comments indicate consumers are increasingly accessing the Internet to

qualify a general environmental benefit claim, but it should limit the extent and depth of the qualification required at
the point of sale); 3Degrees, Comment 330 at 1 (noting that because many environmental claims “may use
accounting methodology or data that needs explanation at a level of detail that is often unachievable within the
spatial limitations of a marketing piece or product packaging,” the Commission should allow disclosure language
near an environmental claim to direct a consumer to a website with more detailed and specific information); ITIC,
Comment 313 at 6 (asking the Commission to advise that including a website with additional information about a
well-known and widely-recognized certification program is sufficient to avoid consumer deception); ATA,
Comment 314 at 15-16; CSPA, Comment 242 at 4.

® NAHB Rescarch Center, Comment 227 at 5-6 (also noting that consumers already expect to seek
supplementary information from additional sources).

*7 FMI, Comment 299 at 2.
8 Id.; see also FIJI Water, Comment 231 at 2 (stating that new portable technology provides consumers

with ready access to the Internet and to qualifying information provided on websites at point of purchase); Boise,
Comment 194 at 2.
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obtain this information. The Commission reiterates, however, that websites cannot be used to
qualify otherwise misleading claims appearing on labels or in other advertisements because
many consumers would not see that information before their purchase. For example, many
consumers buying household cleaners are unlikely to research those products’ environmental
qualities on the Internet prior to purchasing the products. While some consumers may use
smartphones and other devices to access product information at the point of sale, there is no
indication that the majority, much less the vast majority, of consumers currently consult these
devices when making point-of-sale purchasing decisions.”® Therefore, any disclosures needed to
prevent an advertisement from being misleading must be clear and prominent and in close
proximity to the claim the marketer is qualifying. These principles, which already appear in
the Guides,®' help ensure that consumers notice, read, and understand disclosures to prevent
deception.

Of course, marketers can provide valuable, supplemental information to consumers on
their websites. For example, although Section 5 does not require marketers to make their claim
substantiation public, marketers may wish to direct consumers to their website for information
about the evidence supporting their claim, such as test results or certifications.

C. International Laws

Many commenters recommended that the Commission harmonize the Guides with the

International Organization for Standardization (“ISO”) 14021 environmental marketing

59 According to a May 2011 Pew Internet Project survey, only 35 percent of American adults own a
smartphone.

60 Deception Policy Statement, 103 FTC at 174.

%1 The Guides’ General Principles section states: “[t]o make disclosures clear and prominent, marketers

should . . . place disclosures in close proximity to the qualified claim . ...” 16 CFR 260.3(a).
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standards.®”> The Commission carefully considered these proposals and tried to harmonize the
Guides with ISO where possible. For example, as discussed in Part IV.F, infra, the Commission
revises the proposed free-of section so that it more closely aligns with ISO guidance.”’ As the
Commission emphasized in its October 2010 Notice, however, the goals and purposes of ISO

and the Green Guides are not always congruent.®

The Commission publishes the Guides to
prevent the dissemination of misleading claims, not to encourage or discourage particular
environmental claims or consumer behavior based on environmental policy concerns. ISO, in
contrast, focuses not only on preventing misleading claims, but also on encouraging the demand
for, and supply of, products that cause less environmental stress.” Accordingly, the final Guides
cannot always align with ISO standards. To avoid duplication and to provide context, the

Commission discusses specific ISO standards in the following sections: Free-of Claims and

Non-toxic Claims (Part IV.F) and Recyclable Claims (Part IV.H).

2 1S0 is a non-governmental organization that develops voluntary manufacturing and trade standards,
including standards for self-declared environmental marketing claims. ISO 14021:1999(E) Environmental labels
and declarations — Self-declared environmental claims (Type II environmental labeling).

8 Section 260.9(c) allows for the possibility that marketers can make truthful free-of claims in some
circumstances even when a product contains a trace amount of a substance. See ISO 14021:1999(E) at 5.4 (stating
that “[a]n environmental claim of °. . . free’ shall only be made when the level of the specified substance is no more
than that which would be found as an acknowledged trace contaminant or background level”).

64 75 FR 63552, 63558 (Oct. 15, 2010).

%5 The introduction to the ISO 14000 series describes the “Objective of environmental labels and
declarations” as follows: “The overall goal of environmental labels and declarations is, through communication of
verifiable and accurate information, that is not misleading, on environmental aspects of products and services, to
encourage the demand for and supply of those products and services that cause less stress on the environment,
thereby stimulating the potential for market-driven continuous environmental improvement.” ISO 14020 3:2000(E).
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D. Overlap with Federal, State, or Local Laws
1. Proposed Revisions

In its October 2010 Notice, the Commission stated that, based on a review of the
comments, the Green Guides do not appear to significantly overlap or conflict with other federal,
state, or local laws. Therefore, the Commission did not propose any revisions addressing
potential overlap or conflict.

2. Comments

Commenters discussed the proposed Guides’ interaction with other laws in three
contexts. First, some commenters asked the Commission to address apparent conflicts or
overlap. Second, others asked the Commission to clarify that compliance with state or local laws
constitutes compliance with the Green Guides. Finally, two commenters raised jurisdictional
concerns.

Several commenters expressed concern that the proposed Guides conflict or overlap with
specific laws. For example, as discussed in Part F, infra, EPA noted that the Commission’s
proposed guidance allowing free-of claims despite de minimis presence of a substance would
permit claims EPA considers false or misleading.®® Specifically, under EPA regulation, the
presence of any dye or fragrance, even a de minimis amount, in antimicrobial pesticides carrying

a free-of claim would render the claim false or misleading.®’

66 EPA, Comment 288 at 8.

7 EPA also suggested that the Commission’s guidance on “non-toxic” claims may be inconsistent with
EPA pesticides regulations. Specifically, proposed Example 3 in the free-of and non-toxic section suggested a
marketer can make a non-toxic claim for a pesticide product, which would likely not be acceptable for pesticide
products under current EPA regulations. EPA, Comment 288 at 8 (citing 260.9, Example 3); see also Eastman,
Comment 322 at 4-5. See Part IV.F, infra.
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Similarly, the San Francisco Department of the Environment and CAW explained that
California law bans degradable claims for all plastic bags, cups, and food containers,*”® while the
Green Guides appear to allow certain qualified degradable claims for these products. In
addition, although not detailing how, RILA posited that Wisconsin’s regulation requiring “free-
of BPA” labels for certain products may be incompatible with the Commission’s guidance on
free-of claims.®” It thus asked the Commission to clarify how marketers should respond to this
apparent inconsistency.

Other commenters asked the Commission to clarify that compliance with state and local
law constitutes compliance with the Guides. For example, HAVI Global Solutions asserted that
the FTC should deem a marketer in compliance with the Guides’ recyclable provisions if it
complies with a county ordinance requiring paper bags labeled as “recyclable” to: (1) contain no
old growth fiber; (2) be “100% recyclable”; and (3) contain at least 40 percent post-consumer
content.”’ Similarly, AA&FA asked the Commission to clarify that a marketing claim based on

adherence to federal or state guidelines or to ISO standards cannot be deceptive.”'

o8 See San Francisco Department of the Environment, Comment 319 at 1; CAW, Comment 3019 at 1 (also
stating that these products can be labeled compostable only if they meet the ASTM D6400 standard).

69 RILA, Comment 339 at 1; see also Old Mill, Comment 355 at 4-5 (raising concern that the
Commission’s proposed guidance on renewable energy claims may conflict with Virginia law; see Part IV.K, inftra,
for an analysis of this comment).

70 HAVI, Comment 266 at 1; see also WM, Comment 138 at 2.

n AA&FA, Comment 233 at 6; but see Eastman, Comment 322 at 4-5 (recommending the Commission
refrain entirely from providing guidance on non-toxic claims, in part because of already existing regulatory

requirements). See Part IV.F, infra, for a further discussion of this issue.
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Finally, two commenters raised jurisdictional issues. WI advised that the Guides overlap
with the TTB’s jurisdiction.”” According to W1, TTB’s regulations require promotional
materials for alcohol beverages be truthful, accurate, and not misleading.”” WI explained that
TTB pre-approves all labels and encourages companies to informally submit advertising for
review. Therefore, WI expressed concern that wine producers would face a secondary level of
scrutiny from the Commission, often well after TTB has reviewed and approved an
advertisement. Accordingly, it suggested the Commission coordinate with TTB to help limit
overlapping enforcement for environmental claims.’™

Moreover, ATA asked the Commission to expressly state that the airline industry is
exempt from the Commission’s statutory authority because Section 5 exempts air carriers.”
Therefore, it asked the Commission to remove the Guides’ references to airlines and flight ticket
purchases.”” ATA acknowledged, however, that the Commission may have jurisdiction over
non-carrier third parties, such as those offering products claimed to offset carbon emissions

related to air travel. In these cases, ATA suggested the Commission first consult with the DOT

2 WI, Comment 259 at 1.

& Id. at 2.

7 WI, Comment 259 at 2-3 (stating, for example, that the Commission and TTB develop a protocol, such
as currently exists between USDA and TTB on references to “organic” for environmental claims).

7 ATA, Comment 314 at 4 (stating that, under Section 5, the “Commission is hereby empowered and
directed to prevent persons, partnerships, or corporations, except [among others] common carriers subject to the Acts
to regulate commerce, air carriers and foreign air carriers subject to part A of subtitle VII of title 49 ... .” 15 U.S.C.
§ 45(a)(2) (2006) (emphasis added)).

76 ATA, Comment 314 at 7-8 (citing the example relating to airline offset sales under the proposed
guidance on carbon offsets (260.5, Example 1)).
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and provide commercial air carriers with “appropriate input” before pursuing any policies or
actions.”
3. Analysis and Final Guidance

The Commission makes some changes and several observations based on these
comments. In response to ATA’s comment, the Commission clarifies that the airline industry is
exempt from Section 5 of the FTC Act, and has removed the Guides’ references to airlines and
flight ticket purchases from the carbon offset section. The Commission, however, has
jurisdiction over non-carrier third parties, such as those offering products claimed to offset
carbon emissions related to air travel. Accordingly, as discussed in Part IV.B, infra, the
Commission retains the example cited by ATA but modifies it to refer to online travel agencies,
rather than airlines.”

In response to EPA, the Commission revises proposed Example 3 in the non-toxic section
so that it refers to a cleaning product rather than a pesticide.” As EPA explains, its labeling
requirements prohibit non-toxic claims for pesticide products, rendering proposed Example 3
confusing and potentially contradictory. To avoid this confusion in other areas, the Commission
reminds marketers always to follow the strictest labeling law or regulation applicable to their

products. The Green Guides, as administrative interpretations of Section 5, are not enforceable

7 Id. at 11-12 (also requesting the Commission state that federal law preempts states from regulating
airlines in this area, and therefore the Guides cannot be the basis of any state regulatory action).

8 260.5, Example 1 in final Guides.

” 260.10, Example 1 in final Guides.
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regulations. They do not preempt other laws.** Thus, even if a claim is not deceptive under the
Guides, a marketer should not make the claim if another law proscribes it.

On the other hand, a marketer may comply with a local or state law but, nevertheless,
make deceptive claims under the Guides. For example, a marketer may meet a local ordinance’s
requirements for making an unqualified recyclable claim for a paper bag (i.e., its bag contains no
old growth fiber, is entirely recyclable, and contains at least 40 percent post-consumer content),
but not be able to substantiate that recycling facilities for the bag are available to a substantial
majority of consumers or communities where the bag is sold.*" Accordingly, the Commission
retains Section 260.1 of the 1998 Guides, which emphasizes that “[c]ompliance with [federal,
state, or local laws] will not necessarily preclude Commission law enforcement action under the
FTC Act.”®

Similarly, although the state or local laws described by some commenters differ from, or
require more than, the Guides, the Commission clarifies that these differences do not necessarily
present a conflict. For example, a marketer may follow the FTC’s guidance on free-of claims
and still comply with a state regulation requiring “free-of BPA labels.” Likewise, a company
may follow the Guides’ recyclability provisions (i.e., by qualifying a recyclability claim to avoid

deceiving consumers about the limited availability of recycling programs and collection sites)

89 16 CFR 260.1(b).

81 See Part IV.H, infra.

82 16 CFR 260.1(b).

8 The commenter raising this issue appears to be concerned that, while Wisconsin requires a “free-of
BPA?” label, the proposed revised Green Guides might discourage this “free-of” claim if BPA is not typically
associated with a relevant product category. This does not present a conflict, however. As discussed in Part IV.F,
infra, substances may become associated with product categories through media attention, even if the product
category has never contained the substance at issue. In such a case, a free-of claim is non-deceptive. See Part IV.F,
infra, for an analysis of this and other comments detailing potential conflicts involving free-of and non-toxic claims.
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and still comply with a county ordinance’s specific requirements that a bag labeled “recyclable”
must meet certain requirements, such as containing no old growth fiber.

Finally, although there may be some overlapping jurisdiction among federal agencies,
such as the TTB, the Commission seeks to avoid providing guidance that duplicates or is
inconsistent with other agencies’ guidance. If there were an actual conflict, the Commission has
prosecutorial discretion to refrain from bringing an enforcement action against a marketer who
makes a claim inconsistent with the Guides in order to comply with federal law.

E. Consumer Perception Evidence, Generally

1. Comments

A few commenters discussed the Commission’s use of consumer perception data to
formulate guidance. EPA, for example, supported the Commission’s use of such data to
determine whether marketing claims are unfair or deceptive, but emphasized that consumer
perceptions can change over time. Therefore, it advised the Commission to remind marketers
they may be able to substantiate claims with more current consumer perception evidence.®

Earthjustice urged the Commission to place increased weight on the perceptions of
consumers who are more influenced by environmental labeling claims.* Specifically, it

suggested the Commission re-analyze its survey results to evaluate environmental claims’ effect

84 EPA, Comment 288 at 1 (also urging the Commission to educate the public regarding possible misuse
and misappropriation of labels, slogans, or brands to reduce consumer deception and confusion); see also EHS
Strategies, Comment 111 at 2 (suggesting the Commission continue to conduct and publish its own consumer
perception studies and update the Guides with examples to provide guidance on what is a “reasonable
interpretation”).

85 Earthjustice, Comment 353 at 2-3.
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on the study’s “green consumers.” Earthjustice opined that examining their responses may
alter the Commission’s conclusions, including its guidance on life cycle assessment.*’

On the other hand, SCS advised the Commission not to rely solely on consumer
perception to determine what is deceptive because consumers may have misperceptions about
environmental claims due to “media reports, advertising messages, or other forces that may or
may not reflect reality.”®® Because consumers, in SCS’s view, are often ill-equipped to
distinguish factual from deceptive environmental claims, it advised the Commission to balance
“the test of consumer perception” against “the test of the veracity of claims themselves,
sufficiently documented, and the context within which such claims are presented.”® Similarly,
AA&FA asserted the Commission should not base its guidance on incorrect consumer perception
and that factual claims should trump consumer perception data.”

2. Analysis and Final Guidance
The Commission issued the Guides to help marketers avoid making deceptive claims

under Section 5 of the FTC Act. Under Section 5, a claim is deceptive if it likely misleads

reasonable consumers. Because the Guides are based on how consumers reasonably interpret

8 Such consumers included those who reported either having paid more or having made a special trip to
get a product claimed as environmentally preferable, and those who claimed to have made six or more purchasing
decisions based on claims appearing on product labels.

87 Id. (noting that the Commission declined to advise marketers that broad environmental claims should be
substantiated with life cycle analysis, in part, because only 15 percent of consumers thought of all four phases of a
product’s life cycle when viewing these claims and that the Commission should re-examine how “green consumers”
evaluate these claims).

8 SCS, Comment 264 at 1.

8 14,

%0 AA&FA, Comment 233 at 3-5 (expressing concern about relying on consumer perception relating to
seals and certifications because some certification schemes are well known abroad and in the industry but not in the
U.S., and American consumers might misperceive a seal’s meaning even though the marketer has a “fully factual
and substantiated basis to use that seal.”).
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claims, consumer perception data provides the best evidence upon which to formulate
guidance.”’ As EPA observed, however, perceptions can change over time. The Guides, as
administrative interpretations of Section 5, are inherently flexible and can accommodate
evolving consumer perceptions. Thus, if a marketer can substantiate that consumers purchasing
its product interpret a claim differently than what the Guides provide, its claims comply with the
law.

Moreover, in response to comments recommending that the Commission focus on “green
consumers,” the Commission emphasizes that the Green Guides are based on marketing to a
general audience. However, when a marketer targets a particular segment of consumers, such as
those who are particularly knowledgeable about the environment, the Commission will examine
how reasonable members of that group interpret the advertisement. The Commission adds
language in Section 260.1(d) of the Guides to emphasize this point. Marketers, nevertheless,
should be aware that more sophisticated consumers may not view claims differently than less
sophisticated consumers. In fact, the Commission’s study yielded comparable results for both
groups. For example, not only those respondents indicating the most environmental concern, but
also those indicating little environmental concern, believed that a general, unqualified “green”
claim suggested specific, unstated environmental benefits, such as biodegradable and

recyclable.”

' Because the Guides focus on consumer interpretation rather than on scientific or technical definitions, a
marketer may make a claim that meets a scientific standard but that still may deceive consumers (see, e.g., Part IV.E
on biodegradable claims).

o2 See Part IV.A, infra.
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F. The Commission’s Review Process
1. Comments
Several commenters addressed the Commission’s regulatory review process, suggesting
the Commission review the Green Guides more frequently. For example, EPA suggested that
more frequent reviews would help the Commission keep pace with the rapidly evolving use of
environmental marketing terms and consumers’ changing perceptions.” Similarly, Green Seal
suggested the Commission develop a more streamlined process that will enable more frequent
and quicker revisions.” Two other commenters, the Institute for Policy Integrity and UL,
specifically recommended a three-year review cycle to keep pace with evolving science and
technology.”
2. Analysis and Final Guidance
Given the comprehensive scope of the review process, the Commission cannot commit to
conducting a full-scale review of the Guides more frequently than every ten years. The
Commission, however, need not wait ten years to review particular sections of the Guides if it
has reason to believe changes are appropriate. For example, the Commission can accelerate the
scheduled review to address significant changes in the marketplace, such as a substantial change

in consumer perception or emerging environmental claims. When that happens, interested

93 EPA, Comment 288 at 1.
94
Green Seal, Comment 280 at 1.
9 UL, Comment 192 at 4; Institute for Policy Integrity, Comment 241 at 1-2 (also recommending that the
Commission collaborate with other agencies on environmental labeling issues); see also GreenBlue, Comment 328

at 3 (suggesting the Commission consider affiliating with “appropriate and credible organizations” to “substantiate
the scientific basis for” environmental claims on an ongoing basis).
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parties may contact the Commission or file petitions to modify the Guides pursuant to the
Commission’s general procedures.”®

I11. Life Cycle Issues

A. 1998 Guides

Life cycle assessment (“LCA”) refers to the assessment of a product’s environmental
impact through all the stages of its life. The EPA defines the term “life cycle” as “the major
activities in the course of the product’s life-span from its manufacture, use, and maintenance, to
its final disposal, including the raw material acquisition required to manufacture the product.”’
The 1998 Green Guides stated that they do not provide guidance on life cycle claims because the
Commission lacked “sufficient information on which to base guidance.”®

B. October 2010 Notice Analysis

In 2010, based on its review of the comments and the results of its consumer perception
study, the Commission again declined to propose guidance.” The Commission explained that it

would continue to analyze life cycle claims appearing in marketing on a case-by-case basis

because it lacked information about how consumers interpret these claims. It also stated that,

% Information about petitioning the FTC may be found in the Commission’s rules. See 16 CFR 1.6.
7" The Commission uses the term “life cycle assessment,” rather than “life cycle analysis” to be consistent
with EPA documents and ISO 14040 standards. EPA defines LCA as a “technique to assess the environmental
aspects and potential impacts associated with a product, process, or service by: Compiling an inventory of relevant
energy and material inputs and environmental releases; Evaluating the potential environmental impacts associated
with identified inputs and releases; and Interpreting the results to help you make a more informed decision.” EPA
National Risk Management Research Laboratory Life Cycle Assessment website. See
www.epa.gov/nrmrl/std/Ica/lca.html.

% 16 CFR 260.7 n.2.

% The Commission proposed deleting footnote 2 of the 1998 Guides, which states that the Guides do not

address life cycle claims, to achieve consistency. While there are other claims the Guides do not address, they do
not specifically identify them.
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due to the complexity of these claims, general advice is unlikely to be useful in any particular
case. Additionally, the Commission declined to advise marketers to conduct an LCA to
substantiate environmental claims. Instead, the Commission stated that marketers may rely on
the results of an LCA as all, or part, of their substantiation, as long as they ensure that the LCA
constitutes competent and reliable scientific evidence to support their claims. Finally, the
Commission stated that it had no basis for favoring one LCA methodology over others.

C. Comments

Several commenters addressed the Commission’s decision not to propose guidance on
life cycle claims. While some specifically addressed LCAs in marketing claims, most focused
on LCAs as substantiation.

1. LCAs as Marketing Claims

Those supporting the Commission’s proposal primarily stated this area is not ripe for
guidance due to the complexity and variability of LCAs.'” For example, NAIMA asserted that
LCAs vary significantly in scope, depending, for example, on where the ultimate life cycle
assessment begins and ends.'’! It suggested, however, that if the Commission ultimately
provides LCA guidance, it should advise marketers to disclose “the uncertainty and variability of

LCA science.”'*

100 NAIMA, Comment 210 at 3-4 (but noting that as complexities of LCA issues become less cumbersome
and more familiar, it may be advisable for the FTC to provide additional guidance in the future); see also ACA,
Comment 237 at 3; EEI, Comment 195 at 2; EPA, Comment 288 at 18.

101 NAIMA, Comment 210 at 3-4.

192 14, at 4.
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Others urged the Commission to provide guidance on presenting LCA information in
marketing.'” For example, Interface argued the Commission should advise marketers
advertising LCA data to describe the LCA’s scope, and indicate whether a third party verified
the LCA." In addition, GPR and Weyerhaeuser recommended the Guides advise marketers to
use the term “life cycle assessment” only if they have performed and verified the LCA consistent
with ISO Standard 14040 series or other equivalent internationally accepted standards.'®
Finally, FMI asked the Commission to provide examples of non-deceptive claims featuring
LCAs.'

2. LCAs as Substantiation

Commenters also disagreed about whether the Commission should provide guidance on
using LCAs as claim substantiation, and the adequacy of certain LCA standards and
methodologies.

a. Comments Supporting the Commission’s Approach
Several commenters supported the Commission’s decision not to advise marketers that

they should undertake an LCA before making environmental claims.'”’” For example, DMA

103 See, e.g., Interface, Comment 310 at 1-2; GPR, Comment 206 at 3; Weyerhaeuser, Comment 336 at 1;

FMI, Comment 299 at 4.

104 Interface, Comment 310 at 1; see also UL, Comment 192 at 4 (recommending the Commission advise
marketers to identify the assessor, the LCA’s tools and “boundary conditions,” and the included life cycle stages).

105 GPR, Comment 206 at 3; Weyerhaeuser, Comment 336 at 1.

106 EMI, Comment 299 at 4.
107 See, e.g., EPA, Comment 288 at 18 (but suggesting the Commission work with EPA to establish a
process and the appropriate criteria distinguishing between the requirements needed for environmental labels (ISO
Type 1, multi-attribute label awarded by a third party, claims and ISO Type II, single-attribute label developed by a
producer) and declarations (ISO Type III, eco-label based on a full life cycle assessment), which have different
requirements under the ISO 14020 standards series); NAIMA, Comment 210 at 3-4; ACA, Comment 237 at 3;
DMA, Comment 249 at 4; EEI, Comment 195 at 2; Interface, Comment 310 at 1.
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noted that there is considerable debate over which factors to include in an LCA and how to
weigh those factors.'”™ DMA also expressed concern about the significant cost that LCAs could
impose on companies, which could discourage them from providing useful information to
consumers regarding the environmental benefits of their products and services.'”

While supporting the Commission’s decision not to advise marketers to conduct an LCA
to substantiate claims, others asserted this guidance is contradicted by the proposed examples
and the Commission’s October 2010 Notice questions.''® For example, ANA expressed concern
that the Commission’s request for comment about qualified general benefit claims where there

are environmental trade-offs!!!

implied the Commission may “infuse [an] LCA requirement into
every qualified, general environmental claim.”''> ANA asked the Commission to clarify whether

it will require an LCA for every single-attribute claim.'"> Further, some commenters supported

the Commission not endorsing a particular LCA methodology.''* For example, ACA contended

108 DMA, Comment 249 at 4; see also EEI, Comment 195 at 2 (stating that LCA still presents numerous
challenges, inconsistent methodologies, complexity, and expense).

109 DMA, Comment 249 at 4-5.
10 See ANA, Comment 268 at 2; ACA, Comment 237 at 3-4; Scotts, Comment 320 at 4 and 6 (citing
examples in the following sections: General Environmental Benefit Claims (260.4), Free-of and Non-Toxic Claims

(260.9), and Ozone-Safe and Ozone-Friendly Claims (260.10)). See Parts IV.A, IV.F, and IV.G, infra, for a further
discussion of these comments.

" 1 the October 2010 Notice, the Commission asked the following question: “Do consumers interpret
general environmental benefit claims, when qualified by a particular attribute, to mean that the particular attribute
provides the product with a net environmental benefit?” 75 FR 63552, 63597 (Oct. 15, 2010).

12 ANA, Comment 268 at 2-3.

113 1d.

14 ACA, Comment 237 at 3; ARTA, Comment 34 at 1; Evergreen, Comment 188 at 1; EEI, Comment 195

at 2.
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the current LCA standards are not sufficiently uniform “to provide meaning to marketing or
substantiation efforts.”""

Finally, while supporting the Commission’s decision not to endorse particular
methodologies, some suggested the Commission encourage the use of LCAs.''® For example,
ACLCA concurred that the Commission should not make “technical decisions” about how to
conduct LCAs, but suggested the Guides acknowledge that LCA provides “unparalleled benefits
in documenting the environmental performance of products.”''” Similarly, FMI opined that,
notwithstanding the complexity of LCA issues, the Guides should recognize that marketers
increasingly base their claims on LCAs; that several organizations have adopted LCA standards;
and that companies are adopting their own LCA criteria to measure LCA accurately and
reliably.'"®

b. Comments Disagreeing with the Commission’s Approach

Several commenters disagreed with the Commission’s decision not to provide guidance
on the use of LCAs as substantiation for claims or to expressly endorse specific life cycle
methodologies.

Two commenters recommended the Guides provide that only third-party audited LCAs

be eligible as the basis for environmental marketing claims. Specifically, Bekaert asserted that if

s ACA, Comment 237 at 3; USG, Comment 149 at 4 (stating that there are competing LCA
methodologies, but that methodologies will become increasingly standardized and consumers will become
increasingly knowledgeable, a process that will be “hastened and improved with active and strong encouragement
from the FTC”).

"® ACLCA, Comment 140 at 1; FMI, Comment 299 at 4; USG, Comment 149 at 2.

7 ACLCA, Comment 140 at 1.

18 FMI, Comment 299 at 4; see also USG, Comment 149 at 2-3 (stating that several standard LCA
methodologies and substantial databases are available to companies).
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a third party does not audit an LCA, and the LCA is not eligible for a verified rating or formal
certification, it should be used only as an internal, decision-making tool.'"” GreenBlue similarly
stated that, as claims based on LCAs become more complex, it is particularly important for
independent third parties to evaluate them.'*

Additionally, several commenters asked the Commission to recommend the use of ISO
14040 standards as an appropriate means to substantiate LCA-based claims. Specifically, they
suggested the Guides state that ISO standards provide the internationally-recognized bases upon
which to approach LCAs."*" Alternatively, they asked the Commission to reference these
methods as examples of the “standards generally accepted in the relevant scientific fields.”'
For example, SCS stated that, while it is premature to recommend one LCA methodology over
another, the Guides should establish ISO 14044 as the minimum level of assessment for LCA.'*
According to SCS, ISO 14044 is the only standardized assessment method by which companies
can evaluate their products to confirm that they offer true environmental benefits without

negative environmental trade-offs.'**

19 Bekaert, Comment 307 at 1.

120 GreenBlue, Comment 328 at 2-3.
2l AWC, Comment 244 at 3; AF&PA, Comment 171 at 3; PPC, Comment 221 at 4 (endorsing AF&PA’s
comment); Weyerhaeuser, Comment 336 at 1; Evergreen, Comment 188 at 1.

122 See, e.g., NatureWorks, Comment 274 at 3; see also SCS, Comment 264 at 4; GPR, Comment 206 at 3
(Guides should advise marketers to rely on a study conforming to ISO 14040 series and to make that study publicly
available).
123 SCS, Comment 264 at 4-5 (also stating that LCA costs have dropped significantly over the past 20
years and that data collection and analysis costs fall well within most companies’ budgets).

124 Id. (also asserting that the fact that few respondents (15 percent) in the Commission’s study did not
consider each of the life-cycle stages when presented with a claim reflects “the state of consumer education about
the life cycle environmental impacts associated with products,” and that the Commission should not diminish the
importance of LCA analyses merely because consumers are new to this kind of thinking).
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D. Analysis

The Commission does not provide guidance on the use of life cycle information in
marketing. The Commission, however, clarifies its guidance on LCAs as substantiation. In
certain contexts, marketers may have to evaluate the full environmental impact of their products
to substantiate claims implying broad environmental superiority.

Some commenters urged the Commission to provide specific guidance regarding claims
featuring LCAs. The Commission, however, cannot provide general advice on these claims
because it has insufficient information on how consumers interpret them. Moreover, general
guidance and examples would have limited utility given the complexity and variability of these
claims. Marketers, nevertheless, are responsible for substantiating consumers’ understanding of
their claims in the context of their advertisements. Therefore, marketers featuring LCA data in
an advertisement may need to copy test their claims to determine what material implied claims
they convey.

While the Commission cannot provide guidance on how to make LCA claims in
marketing, it clarifies that marketers may need to consider the significant environmental impacts
of a product or service through its lifetime. Specifically, as discussed in Part IV.A, infra,
depending on the context, a general environmental claim combined with a specific attribute
claim may convey that a product is more environmentally beneficial overall because of the
particular touted attribute. In such cases, marketers may have to analyze environmental trade-
offs associated with that attribute to determine if they can substantiate this implied claim.
Whether such a marketer should examine the complete life cycle of a product or conduct a more
limited analysis depends on the context of the claim. For example, a marketer may reduce the

weight of its plastic packaging and advertise this reduction as an “environmentally friendly
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improvement.” If the packaging is lighter with no other changes, then the marketer likely can
analyze the impacts of the source reduction without evaluating environmental impacts
throughout the packaging’s life cycle. If, however, manufacturing the new packaging requires,
for example, more energy or a different kind of plastic, then a more comprehensive analysis may
be appropriate.

Finally, despite some commenters’ recommendations, the Commission declines to advise
marketers to follow a particular LCA methodology or to advise marketers that an independent
third party must certify their LCA. Section 5 of the FTC Act gives marketers the flexibility to
substantiate their claims with any competent and reliable scientific evidence that supports a
reasonable basis for the claims. This may or may not, for example, include an LCA conducted
pursuant to ISO 14040 standards or a third-party certified LCA.'* Because the Guides interpret
Section 5 as applied to environmental claims, the Guides cannot advise marketers to possess a
particular form of substantiation that Section 5 does not require. Therefore, the Commission will
continue to apply its substantiation analysis to claims relying on an LCA to determine whether
the assessment: (1) has been conducted and evaluated in an objective manner by qualified
persons and is generally accepted in the profession to yield accurate and reliable results; and (2)
is sufficient in quality and quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of relevant and reliable scientific

evidence, to substantiate that each of the marketer’s claims is true.

125 See FTC Policy Statement Regarding Advertising Substantiation (“Substantiation Policy Statement”),

appended to Thompson Medical Co., 104 FTC 648, 840 (1984), aff’d, 791 F.2d 189 (D.C. Cir. 1986) (explaining
that what constitutes a reasonable basis for claims depends on a number of factors); see also FTC, Dietary
Supplements: An Advertising Guide for Industry (2001), available at
http://www.ftc.gov/bep/edu/pubs/business/adv/bus09.pdf (stating that “[t]he FTC will consider all forms of
competent and reliable scientific research when evaluating substantiation”). Moreover, the Commission currently
has no basis for choosing one LCA methodology over another.
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IV. Specific Environmental Marketing Claims

The final Guides address the following claims: (1) general environmental benefit;
(2) carbon offsets; (3) certifications and seals of approval; (4) compostable; (5) degradable;
(6) free-of; (7) non-toxic; (8) ozone-safe and ozone-friendly; (9) recyclable; (10) recycled
content; (11) refillable; (12) renewable energy; (13) renewable materials; and (14) source
reduction. The following summarizes the 1998 guidance (for claims addressed by the 1998
Guides); the Commission’s proposed revisions to the 1998 Guides; the comments; and the
Commission’s analysis and final guidance.'*

A. General Environmental Benefit Claims

1. The 1998 Guides

The 1998 Guides stated that unqualified general environmental benefit claims (e.g.,
“environmentally friendly”):

are difficult to interpret, and depending on their context, may convey a wide

range of meanings to consumers . . . [and] may convey that the product, package,

or service has specific and far-reaching environmental benefits.'?’
The Guides reminded marketers that they have a duty to substantiate “every express and material

implied claim that the general assertion conveys to reasonable consumers about an objective

quality, feature or attribute of a product.” Unless marketers can meet this duty, they should

126 The Commission also proposed non-substantive changes to the current Green Guides to make the
Guides easier to read and use, including simplifying language and reorganizing sections to make information easier
to find. The Commission received no comments suggesting modifications to these proposed revisions, and,
therefore, includes these changes in the final Guides.

127 16 CFR 260.7(a).
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avoid, or qualify, claims “as necessary, to prevent deception about the specific nature of the
environmental benefit being asserted.”'*®
2. Proposed Revisions

In its October 2010 Notice, the Commission proposed advising marketers not to make
unqualified general environmental benefit claims and emphasized that these claims are very
difficult, if not impossible, to substantiate.'” The proposed Guides also provided more
prominent guidance on how to effectively qualify these general claims, focusing consumers on
the specific environmental benefits that marketers could substantiate. The Commission
expressed concern, however, that in some circumstances, even a qualified general claim may
imply that the product has a net environmental benefit."** The Commission therefore requested
comment on consumer interpretation of qualified general environmental benefit claims and on
whether to include guidance concerning this issue. It also sought comment on whether it would
be helpful to include an example in the Guides illustrating a qualified general claim that is,
nevertheless, deceptive.””! Finally, citing a finding in its consumer perception study that 27

percent of respondents interpreted the claims “green” and “eco-friendly” as suggesting that a

128 Id.

129 75 ¥R at 63563.

50 In its analysis, the Commission described the following example: “[A] marketer that claims its product
is ‘Green - Now contains 70 percent recycled content,” needs to import more materials from a distant source,
resulting in increased energy use, which more than offsets the environmental benefit achieved by using recycled
content. If consumers interpret the claim ‘Green - Now contains 70 percent recycled content’ to mean that the
product has a net environmental benefit, the claim would be deceptive.” 75 FR at 63564.

131 Specifically, the Commission proposed the following example: “[A] marketer advertises its product as
‘Eco-friendly sheets - made from bamboo.” Consumers would likely interpret this claim to mean that the sheets are
made from a natural fiber, using a process that is similar to that used for other natural fibers. The sheets, however,
are actually a man-made fiber, rayon. Although bamboo can be used to make rayon, rayon is manufactured through
a process that uses toxic chemicals and releases hazardous air pollutants. In this instance, the advertisement is
deceptive.” 75 FR at 63597.
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product has no (rather than “some’) negative impact, the Commission asked whether, viewing
this finding alone, it would be deceptive for a marketer to make an unqualified general
environmental benefit claim if the product had a negligible environmental impact.
3. Comments

As discussed below, most commenters supported the Commission’s proposed guidance
that marketers not make unqualified general environmental benefit claims. Others expressed
concern that this guidance is unclear and would impose an unreasonable burden on advertisers.
Additionally, while supporting the proposed guidance, many commenters requested further
guidance on how to qualify general environmental benefit claims. Others argued that even
qualified, general environmental benefit claims are misleading.

a. Unqualified General Environmental Benefit Claims

i. Comments Supporting Proposed Guidance that
Marketers Not Make Unqualified Claims

The majority of commenters addressing this topic supported advising marketers not to
make unqualified general environmental benefit claims.** Green Seal, for example, observed

that some consumers may interpret general terms such as “environmentally friendly” to mean a

132 Agion, Comment 139 at 1-2; AFPR, Comment 246 at 2 (but suggesting substituting the word “tangible”

in place of “specific” in the guidance stating that general claims likely convey that the product has “specific and far-
reaching environmental benefits”); AF&PA, Comment 171 at 3-4 and AWC, Comment 244 at 3 (agreeing the
Guides should strongly discourage unqualified general benefit claims); CU, Comment 289 at 1 (suggesting the
Commission expressly state that the word “green” is a general environmental benefit claim); EPA, Comment 288 at
3 (stating general claims on pesticide products imply these products are totally safe for humans and the
environment); EHS Strategies, Comment 111 at 2-3; FPA, Comment 292 at 3 (stating that consumers frequently
misunderstand these claims); GAC, Comment 232 at 2 (agreeing that unqualified claims convey far-reaching, as well
as possibly misleading assumptions about environmental attributes of products); Green Seal, Comment 280 at 2;
Huynh, Comment 40 at 1; Seventh Generation, Comment 207 at 2; Interface, Comment 310 at 1; IPC, Comment 202
at 1; GPR, Comment 206 at 3; NatureWorks, Comment 274 at 3; NAIMA, Comment 210 at 4; PPC, Comment 221
at 4-5 (endorsing AF&PA’s comment); PFA, Comment 263 at 1; PRSA, Comment 155 at 4; SCS, Comment 264 at
14; Sierra Club et al., Comment 308 at 11; Weyerhaeuser, Comment 336 at 1.
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product or service has no environmental impact, or is preferable in every possible aspect.'”
Agion stated that the Commission’s proposed guidance will benefit consumers by lessening the
number of confusing, unqualified claims in the marketplace.”** Similarly, IPC asserted the
Commission’s proposed guidance is “critical to minimizing misleading claims,” because general
claims are too broad for consumers to understand and because defining these claims is extremely
challenging.'*

Many commenters supporting the Commission’s proposed guidance, however,
recommended clarification on how marketers can comply. For example, some suggested the
Commission explain that certain images can constitute general environmental benefit claims.'*®
Cone noted that images, such as polar bears and virgin forests, are the “visual equivalents” of
general environmental benefit claims."?” It thus urged the Commission to directly address the
use of environmental imagery through examples showing a “juxtaposition of misleading imagery
with qualified and unqualified claims and reinforcing the warning that the marketer will be held
accountable for the consumer perceptions that result.”'*® In addition, Seventh Generation

suggested the Commission clarify that a brand name such as “Eco-friendly” should not be used

33 Green Seal, Comment 280 at 2-3 (but stating that there may be options in the future to allow a

comparative claim, such as “environmentally preferable,” if substantiated by certification to a “robust, life-cycle
based standard”).

134 Agion, Comment 139 at 1.

135 IPC, Comment 202 at 1.

136 Cone, Comment 205 at 2; EnviroMedia Social Marketing, Comment 346 at 7-8 (stating the Guides
should advise marketers not to mislead with images and graphics); Seventh Generation, Comment 207 at 2
(requesting guidance on images of plants, such as aloe, to express or imply a general environmental benefit claim).

137 Cone, Comment 205 at 2.

138 Id.; see also Seventh Generation, Comment 207 at 2.

38



under any circumstance because it cannot be appropriately qualified due to the prominence of
brand names on most labels.'”

In contrast, Scotts argued that requiring changes to trademarked brand names would
likely lead to consumer confusion because it would be harder to differentiate products.'*’
Additionally, RILA recommended the Guides clarify that marketers need not qualify a brand
name containing general environmental language when it is used solely to reference the overall
brand. It explained that each product under a brand may have unique environmental benefits.'"!

Several commenters specifically addressed whether it would be deceptive to advertise a
product using an unqualified general environmental benefit claim if a product has a negligible
environmental impact. For example, SCS stated that, although a general environmental benefit
claim technically could be accurate if a product has only a negligible environmental impact, a
marketer would still need to qualify this claim to avoid confusing consumers who see other

implied claims.'*

Most others opined that the Commission should discourage general
environmental benefit claims in all circumstances because virtually every product has more than

a negligible environmental impact.'”® For example, UL stated that these claims would be

139 Seventh Generation, Comment 207 at 2.

140 Scotts, Comment 320 at 4-5.
14l RILA, Comment 339 at 2 (also requesting that Guides clarify that using unqualified general
environmental benefits claims in headers and banners identifying product groups is appropriate provided the
marketer can appropriately qualify claims related to individual products).

142 SCS, Comment 264 at 14 (also stating that the only recognized methodology for substantiating such
claims is life cycle assessment).
143 UL, Comment 192 at 5; see also EHS Strategies, Comment 111 at 4 (stating that, because every product
has some negative environmental impact, it is not feasible to define “negligible impact”); EnviroMedia Social
Marketing, Comment 346 at 10 (stating that all products have environmental impact, even if steps have been or are
being taken to lessen their impact); IoPP, Comment 142 at 2 (asserting that this claim, if not necessarily deceptive,
would be unwise); Jason Pearson, Comment 285 at 5 (suggesting the Commission discourage all general benefit
claims, whether qualified or not because virtually no product has a negligible environmental impact).
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deceptive because they are dependent on the definition of “negligible,” and there are no
consistent definitions of this term.'** CRS, however, asserted that a product “would be deserving
of ‘green’ and ‘eco-friendly’ labeling” if credible scientific evidence demonstrates that an item’s
production and consumption have a negligible environmental impact.'*

il Comments Disagreeing with Proposed Guidance that
Marketers Not Make Unqualified General Claims

Some commenters disagreed with the Commission’s proposed guidance. As discussed
below, they asserted the proposed guidance is unclear, would impose an unreasonable burden on
advertisers, and would chill truthful advertising.'*® They also asserted the Commission’s study
did not provide a basis for this proposed guidance. Others stated that some marketers can
substantiate unqualified general claims.

Some commenters remarked that the Commission failed to provide “significant or clear
guidance” on what constitutes a general environmental benefit claim. AAAA/AAF, for example,
cautioned that because marketers themselves must determine what parts of their advertisements
constitute a general claim, they may not be able to recognize when a qualification would be
necessary.'”’ These commenters questioned whether “the mere color of the packaging or the
background color or design might be enough to meet the vague standard of a ‘general

environmental benefit claim,” and, as a result, be enough to create a deceptive environmental

144 UL, Comment 192 at 5 (also asserting such claims should reference legitimate environmental standards
and identify who evaluated the product against the standard).

145 CRS, Comment 224 at 11.

146 See, e.g., AAAA/AAF, Comment 290 at 4-6; Scotts, Comment 320 at 2-3; WLF, Comment 335 at 2.

147 AAAA/AAF, Comment 290 at 4-6.
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benefit claim?”'** They also expressed concern that the Commission’s proposed guidance,
which they characterized as a “strict ban,” would chill truthful communication through words,
colors, and imagery about the environment.'* In addition, they argued the Commission lacked a
basis for this guidance, which they argued was founded on a ““single, limited consumer
perception study, which did not account for ‘real-world’ context or cues.”" Specifically, they
asserted the finding that 52 percent of respondents thought an unqualified general environmental
claim conveyed a broad range of environmental meanings was insufficient to justify the
Commission’s “strong and fundamental” revisions."'

Similarly, WLF argued the Commission’s study did not support its conclusion that
consumers attribute specific, unstated qualities to a product marketed as “green” or “eco-
friendly.”"**> WLF stated that it is “highly likely that respondents, in order not to sound

uninformed about environmental issues, responded positively (when prompted) to the suggestion

148 AAAA/AAF, Comment 290 at 4; see also Scotts, Comment 320 at 3 (noting the FTC has not provided
extensive guidance on precisely what constitutes a general environmental benefit claim and that marketers may
conclude that “nearly anything referencing the environment or any illustrations resembling a nature scene . . . could
be construed by consumers to be a general environmental benefit claim”).

149 AAAA/AAF, Comment 290 at 5; see also Scotts, Comment 320 at 2-3 (stating the Commission’s
proposal imposes a “rigid standard” “ban[ning]” general environmental benefit claims that would severely reduce
truthful environmental marketing claims); WLF, Comment 335 at 7-8 (citing First Amendment concerns because
proposed guidance “categorically prohibit[s]” unqualified claims, which may not be deceptive in all instances, and
further arguing that consumers believe that unqualified general environmental claims are puffery that cannot be
proven false).

150" AAAA/AAF, Comment 290 at 5.

151 Id. at 5-6; see also PMA, Comment 262 at 3 (arguing the Commission’s “flat-out ban” on unqualified
claims is overbroad and that the Commission has insufficient evidence to conclude that these claims necessarily are

likely to convey implied benefits beyond those that can be substantiated).

152 WLF, Comment 335 at 7.
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that the hypothetical ‘green’ product possessed two or more of the six attributes.”'> It further
asserted that, had the study not suggested the six potential attributes to respondents, “no more
than a minute fraction” of them would have volunteered those attributes on their own.">* WLF
argued that reasonable consumers presented with the claim “green” or “eco-friendly” would
conclude the product possesses at least one attribute making the product environmentally
superior to a competing product with respect to that undefined attribute.'”

Moreover, two commenters contended that, under certain circumstances, marketers
would be able to substantiate a general benefit claim. Specifically, PMA asserted that a marketer
could substantiate all reasonable interpretations of general claims if its product has a “positive
benefit to the environment in all respects.”’*® As an example, PMA described a local nursery
selling “an organically grown, indigenous species of tree for local planting in an area in which
tree cover has been depleted.” PMA asserted the company should be able to make a general
claim because it could substantiate that the product has “no known negative environmental
impact.”"”” Similarly, AHPA stated that an unqualified general environmental benefit claim may
not be deceptive when a farm certifies that it is in compliance with USDA’s National Organic
Program; produces much or all of its needed energy through wind or solar power or through

carbon offset purchases; uses only recycled materials for packaging or ships produce

153 14,

154 Id. at 7-8 (arguing the Commission’s “new and improved” control was ineffective because, as long as

respondents were sufficiently familiar with the six claims to know that they were somehow related to environmental
issues, they were more likely to associate those attributes with a “green” product than with a “new and improved”
product).

155 1d. at 8.

156 PMA, Comment 262 at 3.

157 1d. at 3-4.
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unpackaged; and is “engaged in other activities such that a consumer’s expectation of what is
meant by ‘eco-friendly’ is entirely realized.”'*® Therefore, AHPA recommended the
Commission revise this section by adding a similar example."”’
b. Qualified General Environmental Benefit Claims

Commenters supporting the Commission’s proposed guidance agreed that qualifying
general environmental benefit claims would reduce consumer confusion but asked the
Commission to provide further guidance on how to adequately qualify these claims. Others
disagreed that qualifying general claims will prevent deception. Finally, some argued the
proposed guidance contradicted the Commission’s analysis of life cycle issues.

i. Comments Supporting Proposed Guidance that
Marketers Qualify General Claims

Many commenters supported the Commission’s guidance that marketers qualify general
environmental benefit claims.'® For example, DMA stated that encouraging qualifications,
rather than fully prohibiting general environmental benefit claims, will give consumers more
information and help them make “good purchasing decisions.”'®" CRS provided a specific

example and opined that qualifying a general environmental claim with the claim “manufactured

158 AHPA, Comment 211 at 1-2.

159 Id. (also expressing concern that the Commission’s proposed guidance would serve as a disincentive for
marketers to invest in reducing the environmental impact of their products).

160 See, e.g., CRS, Comment 224 at 11; CU, Comment 289 at 1; DMA, Comment 249 at 4; Eastman,
Comment 322 at 2; Green Seal, Comment 280 at 2; Huynh, Comment 40 at 1; ITIC, Comment 313 at 1; Tandus
Flooring, Comment 286 at 3; B&C, Comment 228 at 2; PRSA, Comment 155 at 4.

el DMA, Comment 249 at 4; Agion, Comment 139 at 1; AWC, Comment 244 at 3-4; Weyerhaeuser,
Comment 336 at 1; AF&PA, Comment 171 at 3-4; PPC, Comment 221 at 4-5 (endorsing AF&PA’s comment);
PRSA, Comment 155 at 4.
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with 100% renewable electricity” would effectively direct consumer attention to the
environmental benefits of using renewable energy.'*

Others supported the Commission’s admonition that marketers consider the contexts in
which they make a qualified claim to ensure their advertisements are not deceptive. These
commenters, however, asked for further guidance on which contexts likely imply deceptive
environmental claims and on how to make acceptable qualifications.'® For example, PRSA
expressed concern that the proposed revisions may result in “individual, subjective, and
potentially spurious interpretations of the guidelines,” and asked the Commission to provide
relevant examples of appropriate, “clear and prominent” qualifications.'®

Several others urged the Commission to include an example in the Guides illustrating a
qualified general environmental benefit claim that is nevertheless deceptive, such as the
Commission’s proposed example involving “Eco-friendly sheets - made from bamboo.”' SCS
recommended several examples, including qualified claims relating to recycled content that do

not consider impacts associated with transportation and reprocessing; qualified claims about

162 CRS, Comment 224 at 11.

163 AWC, Comment 244 at 4; Weyerhacuser, Comment 336 at 1; AF&PA, Comment 171 at 4; 4GreenPs,
Comment 275 at 1; ITIC, Comment 313 at 1; MeadWestvaco, Comment 143 at 1; PPC, Comment 221 at 5
(endorsing AF&PA’s comment); PRSA, Comment 155 at 4.

!4 PRSA, Comment 155 at 4; see also UL, Comment 192 at 5 (asking the Commission to provide
additional examples of non-deceptive qualified claims).

165 75 FR 63552, 63597 (Oct. 15,2010); CRS, Comment 224 at 11; Eastman, Comment 322 at &;
EnviroMedia Social Marketing, Comment 346 at 8; EHS Strategies, Comment 111 at 4 (stating that it would be
helpful to offer this example, why it is deceptive, and how an appropriate claim can be communicated); EPI
Environmental Products, Comment 173 at 1; Green Seal, Comment 280 at 7; Ruth Heil, Comment 4 at 1; IoPP,
Comment 142 at 2; Tandus Flooring, Comment 286 at 3; Maverick Enterprises, Comment 281 at 1; PRSA,
Comment 155 at 6; SCS, Comment 264 at 14; UL, Comment 192 at 5; but see B&C, Comment 228 at 3 (stating that
the proposed bamboo example suggests that the claim is deceptive merely because it involves the use of chemicals).
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biodegradability that do not consider “environmental build-up” and toxicity; and qualified claims
that the product is “free-of” a substance that fail to account for substitute ingredients.'*®
Moreover, many commenters expressed concern that consumers may be misled by a
qualified general environmental benefit claim if a particular attribute represents an
environmental improvement in one area, but causes a more significant negative impact in
another.'” For example, UL contended that a marketer should not base environmental claims on
a small number of environmental factors unless it can demonstrate that those attributes address
the product’s most significant environmental issues.'®® It therefore recommended the
Commission advise marketers to rely on publicly available, life cycle and consensus-based,

environmental standards, which weigh known environmental impacts.'®

1% SCS, Comment 264 at 14.
167 See ACC, Comment 318 at 2 (asking for a specific example on how to qualify general environmental
benefit claims in this circumstance); AWC, Comment 244 at 3-4; AF&PA, Comment 171 at 3-4; Weyerhaeuser,
Comment 336 at 1; Eastman, Comment 322 at 2; EnviroMedia Social Marketing, Comment 346 at 7 (listing
examples of several advertisements reported by consumers to its GreenwashingIndex.com website that illustrate
“‘masking’ - omitting or obscuring important information, making the green claim sound better than it is”); EPI,
Comment 277 at 1-2 (asserting that, although it does not have quantitative consumer data, recent market research
surveys indicate that most consumers lack a “sophisticated enough understanding of environmental issues to
consider unstated upstream or downstream impacts such as energy or water consumption when reading specific-
attribute claims”); Jason Pearson, Comment 285 at 4 (stating the Commission should discourage any claim that is
clearly intended to communicate, as an environmental benefit, an attribute that simultaneously results in
environmental damage that the marketer does not disclose); Foreman, Comment 174 at 1; PPC, Comment 221 at 4-5
(endorsing AF&PA’s comment); PRSA, Comment 155 at 5 (stating that “a positive impact in one area is only as
valuable and transparent in its benefits to consumers as the actual value of the sum of all of its benefits”).

168 UL, Comment 192 at 5 (suggesting that marketers identify these issues by reviewing the broad lifecycle
impacts of those attributes); SCS, Comment 264 at 13 (stating that the Commission should prohibit all general
claims, even when qualified, but if the Commission were to allow qualified general claims, it should advise
marketers that a qualified general claim is deceptive if a particular attribute represents an environmental
improvement in one area but causes negative impacts elsewhere unless the company fully explains all environmental
trade-offs).
169 Id.; see also PRSA, Comment 155 at 5 (stating the FTC should advise marketers to provide consumers
with as much relevant information concerning the positive and negative environmental impacts of a product or
service as reasonably possible).
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Others suggested specific examples illustrating that a qualified claim may be deceptive
if it implies benefits without disclosing adverse impact in other areas. For example, EPA
described a marketer’s assertion that its “biodegradable” package provides a benefit compared to
non-biodegradable packaging without mentioning that landfill biodegradation produces methane,
a negative environmental impact.'”

GMA suggested the Commission provide guidance and examples clarifying the
methodology marketers should use to determine which negative impacts they must disclose.'”
Conversely, P&G opined that the guidance currently provided in Sections 260.2 — 260.4
172

sufficiently advises marketers how to address claims when there are environmental trade-offs.

ii. Comments Disagreeing that Qualifying General Claims
Will Prevent Deception

Several commenters expressed concern that qualifying general environmental benefit
claims may not reduce deception.'” For example, AFPR asserted that consumers interpret

general environmental claims, even when qualified by a particular attribute, as claiming a net

170 EPA, Comment 288 at 1; see also AWC, Comment 244 at 3; AF&PA, Comment 171 at 3-4;
Weyerhaeuser, Comment 336 at 1; and PPC, Comment 221 at 4-5 (supporting the proposed guidance and describing
marketers’ claims that they are “saving trees” when the overall environmental benefit is less than that for products
using trees); GPR, Comment 206 at 3 (suggesting the Commission restrict broad claims relating to saving natural
resources, such as “trees saved,” because the tools available to support these claims are not sufficiently accurate to
avoid consumer deception). IPC, Comment 202 at 2; Eastman, Comment 322 at 2-3.

71 GMA, Comment 272 at 3.

172 P&G, Comment 159 at 1.
173 AFPR, Comment 246 at 2; CU, Comment 289 at 3; EHS Strategies, Comment 111 at 3 (stating that
marketers should avoid making general claims to a consumer audience, even when qualified, because of their strong
first impression); Jason Pearson, Comment 285 at 2 and 4 (stating that marketers should state only a product’s actual
attributes because general claims, even combined with specific attributes can mislead consumers because they
suggest that a specific attribute can be good for the environment); Ruth Heil, Comment 4 at 1; SCS, Comment 264 at
5-6.
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environmental benefit, and therefore the Commission should not permit these claims.'”* SCS,
likewise, opined that general claims, even when qualified, risk communicating environmental
benefits beyond those marketers can substantiate and leave the often false impression that there
are no negative environmental trade-offs. Moreover, it noted that, unless a company has
conducted an LCA, it is unlikely it will have the information needed to adequately qualify such a
claim. Accordingly, SCS urged the Commission to prohibit the use of general claims — qualified
or not — unless a marketer conducts a full LCA and can substantiate that there are no

175

environmental trade-offs.

iii. Comments Stating Proposed Guidance on
Qualifications Is Inconsistent with LCA Analysis

Other commenters expressed concern that the FTC’s guidance for qualifying general
environmental benefit claims is confusing and inconsistent with the Commission’s analysis of
LCA issues.'”® For example, ANA stated that, although the Commission did not propose

advising marketers to conduct an LCA, Example 2 in the General Environmental Benefit

174 AFPR, Comment 246 at 2; see also EPI, Comment 277 at 1 (expressing concern that qualified general
environmental benefit claims imply that a single attribute is equivalent to a general benefit); Cone, Comment 205 at
1 (arguing the Commission should “take a more definitive stance on general environmental benefit claims, perhaps
even prohibiting the use of words such as ‘sustainable’ or ‘earth friendly,”” or, alternatively, even more prominently
and consistently caution marketers that they are responsible not just for express claims, but for the “expectations a
reasonable consumer would have when observing this claim in context”); Jason Pearson, Comment 285 at 2-4
(arguing that marketers should never make general claims, even with qualifications and suggesting the Commission
include a number of examples illustrating how specific attribute claims can be deceptive); Foreman, Comment 174 at
1.
175 SCS, Comment 264 at 6 (also stating that, at a minimum, the Guides should discourage general
environmental benefit claims, even when accompanied by a specific attribute qualifier, unless the company is willing
to include a full explanation of environmental trade-offs).

176 ANA, Comment 268 at 2, ACA, Comment 237 at 4; Scotts, Comment 320 at 4.
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section'’” suggested that one is required. According to ANA, this example implied that, even
when a marketer highlights a single attribute — a chlorine-free bleaching process — it still must
substantiate that the product’s production will have a net positive environmental impact.'”™
Therefore, ANA asked the Commission “to clarify that it does not intend to infuse an LCA
requirement into every qualified general environmental benefit claim.”'”

Moreover, ANA expressed concern about the Commission’s statement in the October
2010 Notice that consumers may be misled if an attribute represents an environmental benefit in
one area, but causes a negative impact elsewhere that makes the product less environmentally
beneficial overall. ANA argued that the Commission’s statement is inconsistent with its position
that the Guides will not advise marketers to conduct an LCA to substantiate claims.'’

Similarly, DMA stated that the Commission seems to suggest that marketers wanting to
make a specific benefit claim may be seen as making a “broader and deceptive claim.”

According to DMA, this result seems inconsistent with the Commission’s study results, which

suggested that qualified green claims did not appear to significantly contribute to consumers’

77" Section 260.4, Example 2, 75 FR 63552, 63591 (Oct. 15, 2010).

178 See also AAAA/AAF, Comment 290 at 6 (asserting the Guides provide insufficient guidance on how to
properly qualify a general environmental benefit claim and also stating that Example 2 of 260.4 seemed to indicate
that even when a marketer qualifies a general environmental claim by specifying exactly which attribute provides the
basis for a green claim, qualification will often not be sufficient); Scotts, Comment 320 at 4 (stating that the
guidance on qualifying general environmental benefit claims is confusing, especially since the only example on
qualifying such claims, Example 2, indicated that qualification often will not be sufficient); FPA, Comment 292 at 4
(stating the guidance in Example 2 is ambiguous because it potentially applies to every man-made packaging
product since all substances will leave some environmental footprint).

179 ANA, Comment 268 at 2-3.

180 75 FR at 63564; ANA, Comment 268 at 2-3; ACA, Comment 237 at 4 (arguing that including this kind
of example would contradict the Commission’s decision to not require marketers to conduct an LCA in support of
their claims because it would essentially require companies to conduct an “LCA-like analysis” when making a
qualified general environmental benefit claim); see also AZC Consulting, Comment 235 at 2 (asking the
Commission to clarify whether single attribute claims are permissible, and if not, to include more specific guidance
on multiple attribute claims).
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propensity to see implied claims or to believe a product had no environmental impact,'' and
with the Commission’s decision not to require marketers to conduct an LCA to substantiate their
claims.'®
4. Analysis and Final Guidance

Based on the comments and the Commission’s consumer perception study, the final
Guides advise marketers not to make unqualified general environmental benefit claims.'"®® To
clarify this guidance, the final Guides include a new example illustrating how marketers may
make general environmental benefit claims through the combination of images and text.

Furthermore, the final Guides state that marketers may be able to qualify general
environmental benefit claims to focus consumers on the specific environmental benefits that they
can substantiate. In doing so, marketers should use clear and prominent qualifying language to
convey that a general environmental claim refers only to a specific and limited environmental
benefit(s). In addition, this section cautions marketers that explanations of specific attributes,
even when true and substantiated, will not adequately qualify general environmental marketing
claims if the advertisements’ context implies other deceptive claims. Therefore, the final Guides
remind marketers they should ensure that the advertisements’ context creates no deceptive
implications.

Finally, the Commission provides additional guidance, including two new examples, on
qualifying general claims. The final Guides advise marketers not to imply that any specific

benefit is significant if it is, in fact, negligible. They also explain that qualified general claims

Bl DMA, Comment 249 at 5.

182 Id.

183 See 16 CFR 260.4.
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can convey that a product is more environmentally beneficial overall because of the particular
touted attribute. The Guides therefore advise marketers to analyze environmental trade-offs
resulting from the touted attribute to determine if they can substantiate their claim.

a. Unqualified General Environmental Benefit Claims

The Commission retains its proposed guidance that marketers not make unqualified
general environmental benefit claims.

i. Unqualified Claims, Generally

The final Guides caution marketers not to make unqualified general environmental
benefit claims. The evidence demonstrates that these claims remain difficult, if not impossible,
to substantiate because few, if any, products have all of the attributes such claims convey.
Commenters raised several concerns about this advice: (1) the Commission’s proposed revisions
are “fundamental”; (2) the Commission’s consumer perception evidence does not support its
proposed guidance; (3) this guidance is insufficient and therefore will chill truthful claims; and
(4) the Guides lack an example illustrating that marketers can substantiate unqualified general
claims in some circumstances. The Commission now addresses these concerns.

First, the Commission has not fundamentally revised its guidance on general
environmental benefit claims. The 1998 Guides emphasized that unqualified general
environmental benefit claims are likely to convey specific and far-reaching environmental
benefits. Therefore, the Guides cautioned marketers that, unless they can substantiate “every
express and material implied claim that the general assertion conveys to reasonable consumers

about an objective quality, feature or attribute of a product,” they should avoid, or qualify, these
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claims ““as necessary, to prevent deception about the specific nature of the environmental benefit
being asserted.”'™

The Commission’s study reaffirmed this advice. Specifically, on average, approximately
half of the respondents viewing general, unqualified “green” and “eco-friendly” claims inferred
specific, unstated environmental benefits. Moreover, 27 percent of respondents interpreted the
unqualified claims “green” and “eco-friendly” as suggesting the product has no negative
environmental impact.'"® In light of these findings, and because the FTC Act requires marketers
to substantiate every express and implied environmental benefit that consumers reasonably could

take from such a claim,'®¢

the Commission now strengthens the 1998 Guides’ language to
caution marketers not to make unqualified general environmental benefit claims. The proposed
revisions are not a fundamental change but rather an extension of the advice already given.
Second, the Commission’s consumer perception research supports the conclusion that
consumers interpret a general environmental benefit claim as implying that a product has a
variety of specific environmental attributes. The Commission designed its questionnaire to be as
non-suggestive and non-leading as possible. Thus, before asking any closed-ended questions
about specific environmental attributes, the study asked open-ended questions about what, if
anything, a claim suggested or implied about a product. The responses to these non-suggestive,

open-ended questions show that a large percentage of the participants took particular

environmental attribute claims from an unqualified claim. Fifty-three percent of respondents

18416 CFR 260.7(a).

185 . L .
These numbers are net of the non-environmental control claim (i.e., “new and improved”).

186 Substantiation Policy Statement, appended to Thompson Medical Co., 104 FTC 648, 839 (1984), aff’d,

791 F.2d 189 (D.C. Cir. 1986).
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indicated, in this unprompted format, that the product had one or more implied specific
environmental characteristics. For example, of those who were told that the product was
“Green” or “Eco-Friendly,” 33 percent indicated that the claim suggested that the product was
made with recycled materials.

Moreover, an examination of the responses of those who expressed the greatest concern
about the environment also indicates that the findings were not the result of guessing or “yea-
saying.” This sub-group presumably was more likely to understand environmental terms and
therefore less likely to guess about their meanings. For six of the seven possible implied claims
included in the closed-ended questions, a higher percentage of this sub-group said that the green
or eco-friendly claims implied that the product had the identified characteristic than did the other
(non-concerned) respondents.'®’

Third, this guidance should not chill truthful speech. As administrative interpretations of
Section 5, the Guides do not create an obligation that does not already exist under Section 5.
Rather, they clarify this obligation, cautioning marketers that unqualified general environmental
benefit claims are difficult, if not impossible, to substantiate and reminding marketers not to

'8 Although some commenters argued that the Guides

make claims they cannot substantiate.
insufficiently detail how to identify a general environmental benefit claim, marketers already

must determine the implied claims their advertisements convey to determine whether an

87 AAAA/AAF noted that the study did not test claims as they appeared in real advertisements. It is

likely, however, that adding advertising cues would only add to respondents’ perception that the described products
were environmentally beneficial. The Commission notes that the Guides do not prevent marketers from conducting
and relying on their own well-designed study to determine consumer interpretation of their advertising claims.

188 Because the Guides are not an independent source of legal authority for the Commission, any law
enforcement action must be based on a case-specific investigation. See Pac. Gas & Electric Co. v. Fed. Power
Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974) (general statement of policy is not binding and is “not finally
determinative” of issues or rights); Nat’l Mining Ass’n v. Sec’y of Labor, Mine Safety & Health Admin., 589 F.3d
1368, 1371 (11th Cir. 2009).
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advertisement is deceptive under Section 5. To identify any implied claims, a marketer must
consider the advertisement as a whole by assessing the net impression conveyed by all elements
of an advertisement, including the text, product names, and depictions.'” While the Guides
cannot specifically address every way that marketers might choose to tout their products’
environmental attributes, marketers only benefit from having some guidance about which claims
might lead to FTC law enforcement actions, rather than none at all.

Finally, although some commenters asked the Commission to include an example
illustrating a non-deceptive, unqualified general environmental benefit claim, the Commission
declines to do so. As discussed above, it is highly unlikely that marketers can substantiate all
reasonable interpretations of such a claim. In fact, even the scenarios commenters described as
meriting unqualified general environmental benefit claims illustrate the difficulty in
substantiating such claims. For instance, one commenter suggested including an example about
a local nursery selling organically grown, indigenous species of trees for local planting. Here,
however, there may be negative environmental impacts depending on, among other things, the
nursery’s irrigation systems, waste disposal practices, and vehicle and machinery use. It also is
highly unlikely that the nursery could substantiate all the specific claims reasonable consumers
take away from a general “green” claim. For example, consumers may incorrectly assume that
the nursery uses only renewable energy. Moreover, even if one could postulate an example
where a product has no negative impact and has every implied environmental benefit, similar
factual scenarios would be so rare that the example would have limited applicability and may

lead to more confusion than benefit. Nevertheless, because the Guides are simply guidance, they

189 See generally Deception Policy Statement, 103 FTC at 179.
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do not foreclose the possibility that a marketer could create an advertisement for a particular
product with general environmental claims that only implies claims the marketer can
substantiate.

ii. Unqualified General Environmental Benefit Claims
Through Imagery and Brand Names

Some commenters recommended the Commission emphasize that, depending on context,
certain images and brand names constitute general environmental benefit claims. The 1998
Guides, however, already made clear that the Guides “apply to environmental claims . . . .

whether asserted directly or by implication through words, . . . depictions, product brand names,

or through any other means.”"” The Commission includes this language in the final Guides.""’
Moreover, the 1998 Guides and the proposed Guides included examples describing products
with the brand names “Eco-Safe” and “Eco-Friendly,” which convey a general environmental
benefit.'”” The final Guides also include the “Eco-Friendly” example.'*?

To determine whether the use of images or brand names constitutes a general
environmental claim, the Commission focuses on the net impression of an advertisement.'** This
analysis requires an examination of both the representation and the context in which it is

presented. For example, depending on context, images of forests, the earth, or endangered

19016 CFR 260.2 of the 1998 Guides and Section 260.1(c) of the proposed Guides (emphasis added).

1 Section 260.1(c).

192" Section 260.7, Example 1 in the 1998 Guides, Section 260.4, Example 1 in the proposed Guides.

193 Section 260.4, Example 1 in the final Guides.

194 Deception Policy Statement, 103 FTC at 179. For cases regarding claims made through brand names,
see FTC v. Enforma Natural Prods., Inc., 362 F.3d 1204 (9th Cir. 2004); Thompson Med. Co., Inc. v. FTC, 791 F.2d
189 (D.C. Cir. 1986); ABS Tech Sciences, Inc., 126 FTC 229 (1998).
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animals may convey an environmental claim either by themselves or in conjunction with text or
other images.

While the Commission cannot address every image and context, it adds a new example to
the General Environmental Benefit Section, 16 CFR 260.4, to help clarify its guidance. Example
3 illustrates that a general environmental benefit claim may be made through the combination of
images and text, and, therefore, should be qualified with a specific attribute. The example
describes an advertisement featuring a laser printer in a bird’s nest balancing on a tree branch,
surrounded by a dense forest. In green type, the marketer states, “Buy our printer. Make a
change.” In this case, although there is no express representation that the product is
environmentally beneficial, the net impression of the advertisement likely conveys a general
environmental benefit claim.

A brand name in some contexts may also convey a general environmental benefit claim.
Therefore, marketers choosing such a name should be careful not to mislead consumers about
the environmental benefits of individual products or the product line as a whole. As with other
general environmental benefit claims, because a brand name featured in any particular
advertisement can be presented in varying contexts, the Commission will continue to determine
whether a qualification effectively limits the implied general environmental benefit claim on a

case-by-case basis.'”

195 .. . . .
Similarly, the Commission will evaluate on a case-by-case basis whether a marketer can non-

deceptively make an unqualified general environmental benefit claim through a product brand name in a header or
banner identifying product groups, with a description of products below. See FTC staff working paper, Dot Com
Disclosures: Information about Online Advertising (May 3, 2000), which provides guidance to businesses about
how FTC law applies to online activities with a particular focus on the clarity and conspicuousness of online
disclosures. In May 2011, the Commission sought public input on revising this guidance to reflect changes in the
online marketplace and, in May 2012, hosted a public workshop addressing this issue. See
http://www.ftc.gov/bep/workshops/inshort/index.shtml; see also Part II.B, supra.
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iii. Unqualified General Claim for Products with a
“Negligible Environmental Impact”

The October 2010 Notice asked commenters whether marketers can non-deceptively
make unqualified general environmental benefit claims for products with a “negligible” impact.
In response, many commenters opined that most products have more than a negligible impact or
that there is no consensus definition for “negligible.”"®® The Commission agrees with these
commenters. Even assuming a product with a “negligible” environmental impact exists,
guidance indicating that marketers may make unqualified general claims for such products
would have extremely limited applicability. Moreover, it is highly unlikely that a marketer
could substantiate all the specific attribute claims reasonable consumers take away from such an
unqualified general “green” claim. Therefore, the Commission affirms its guidance that
marketers should not make any unqualified general environmental claims.

b. Qualified General Environmental Benefit Claims

The final Guides state that marketers likely are able to qualify general environmental
benefit claims to focus consumers on specific, substantiated environmental benefits. They
reiterate that marketers should use clear and prominent qualifying language to convey that a
general environmental claim refers only to a specific and limited benefit. In addition, this
section includes the proposed language cautioning marketers that explanations of specific
attributes, even when true and substantiated, will not adequately qualify a general environmental
marketing claim if the advertisement’s context implies other deceptive claims. Therefore, the

final Guides remind marketers to ensure that their advertising’s context creates no deceptive

196 See, e.g., SCS, Comment 264 at 14; UL, Comment 192 at 5; EHS Strategies, Comment 111 at 4;

EnviroMedia Social Marketing, Comment 346 at 10; [oPP, Comment 142 at 2; Jason Pearson, Comment 285 at 5.
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implications. As discussed below, to assist marketers, the final Guides include new clarifying
language and examples.

Commenters did not provide any new consumer perception evidence on qualified,
general claims. Absent such evidence, the Commission declines to advise marketers not to use
such claims in any circumstance. Our research indicates that, when qualified, the use of a
general green claim did not appear to significantly contribute to consumers’ propensity to infer
claims or to conclude a product had no negative environmental impact. To determine the extent
to which a general environmental claim contributed to these continuing perceptions, the
Commission compared qualified general claims (e.g., “green - made with recycled materials™) to
specific-attribute claims alone (e.g., “made with recycled materials™). Respondents viewing
qualified general claims were only eight percent more likely to see implied claims than those
viewing the specific-attribute only claims."’ Furthermore, respondents viewing qualified
general claims were only approximately six percent more likely to state that the product had no
negative environmental impact than those viewing specific-attribute claims alone.'®

While it is difficult to provide general guidance in this area because such claims are
necessarily context-dependent, the Commission adds two clarifying points to this section.'”’
First, the final Guides emphasize that marketers should not make a claim about a specific

attribute that provides only a negligible benefit. Marketers featuring a specific attribute along

197 _ . .
On average, 31 percent of consumers viewing qualified general claims and 23 percent of consumers

viewing specific-attribute claims saw implied claims.

%% On average, approximately 16 percent of consumers viewing qualified general claims and 10 percent of

consumers viewing specific-attribute claims believed the claims implied no negative environmental impact.

1% The Commission has eliminated proposed Example 2 from this section because it raises issues more
appropriately addressed in the new free-of section. See Part G, infra.
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with a general claim likely imply that the highlighted attribute provides a significant benefit.
Therefore, if a benefit is negligible, the claim would be misleading. This guidance echoes the
Commission’s admonition in Section 260.3(¢) that marketers should not “overstate, directly or
by implication, an environmental attribute or benefit,” and that “[m]arketers should not state or
imply environmental benefits if the benefits are negligible.”

The Commission includes a new example to illustrate this point. In Example 4, a
manufacturer states its gas-powered lawn mower is “Eco-Smart” because the manufacturer has
improved its fuel efficiency. In reality, the manufacturer has improved the mower’s fuel
efficiency by only 1/10 of a percent. Therefore, while its express claim that it has improved fuel
efficiency is literally true, the implied claim that the improvement is significant is not.

Second, the Commission explains that consumers are likely to interpret a general claim,
combined with a specific attribute, to mean that a product is more environmentally beneficial
overall because of the particular touted attribute. In those cases, marketers should analyze trade-
offs resulting from the touted attribute to determine if they can substantiate this impression. For
many attributes, this analysis may be straightforward. If the attribute provides significant
environmental benefit while resulting in little environmental harm, then a qualified general
environmental claim likely is not deceptive.

For other attributes, however, the analysis will be more complicated because the specific
attribute provides a benefit with some consequential environmental impact. In these cases,
marketers should weigh the environmental benefits of the attribute with its costs to determine
whether a product has a net environmental benefit. For instance, if a marketer increases the
percentage of recycled content in its product but must import these recycled materials from a

distant source, the marketer should weigh the increased energy use and pollution against the
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decreased use of virgin materials. Analyzing trade-offs may not require a complete life cycle
evaluation. The Commission adds a new example to illustrate this point. In new Example 5, a
marketer reduces the weight of its plastic beverage bottles and advertises this reduction as an
“environmentally friendly improvement.” The new plastic bottles are lighter but otherwise are
no different from the old ones. In this case, the marketer can analyze the impacts of the source
reduction without evaluating environmental impacts throughout the bottles’ life cycle. If,
however, manufacturing the new bottles requires, for example, more energy or a different kind
of plastic, then a more comprehensive analysis may be appropriate.

Determining whether a qualified, general claim is deceptive necessarily will depend on
the context of each advertisement and its audience. Because of the infinite contextual scenarios
and the wide range of reasonable consumer interpretation, marketers may need to copy test their
claims to determine what material implied claims they convey.

B. Carbon Offsets

In the October 2010 Notice, the Commission sought comment on proposed guidance for
claims relating to carbon offsets. This section provides a brief background about offsets and
associated advertising claims, summarizes the Commission’s proposed guidance, describes the
comments received, and discusses the Commission’s final guidance.

1. Background

Carbon offsets are credits or certificates that represent reductions in greenhouse gas

(“GHG”) emissions. These reductions result from different types of activities, including

methane captured from landfills or livestock feedlots, tree planting, and industrial gas
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destruction.’®

Marketers quantify their GHG reductions from these projects and then sell carbon
offsets based on those reductions. Purchasers of these offsets seek to meet their own
environmental goals by reducing their “carbon footprints” or striving to make themselves
“carbon neutral.”*®' Offset purchasers include individual consumers, businesses, government
agencies, and nonprofit organizations.*"*

Individual consumers generally purchase offsets to reduce, balance, or neutralize
greenhouse gas emissions associated with their activities, such as automobile use or airplane
travel.”” Businesses purchase carbon offsets to balance the emissions associated with the
production, sale, or use of their products and services. They often tout these offsets in
advertisements for their products and services. For example, a potato chip seller that purchases
offsets to match its GHG emissions might advertise its chips as “carbon neutral.” Marketers

make similar claims for a wide range of products and services, from clothing to paper goods.*"*

200 These activities occur around the globe, often in locations distant from offset purchasers. The location

of an offset project does not affect greenhouse gas levels because these gases circulate evenly throughout the earth’s
atmosphere. See 75 FR 63551, 63592.

291 No uniform definition for either term appears to exist. “Carbon footprint” generally refers to the net
greenhouse gas emissions caused by the activities of an individual, business, or organization. “Carbon neutral”
generally describes an entity whose greenhouse gas emissions net to zero. See 75 FR 63551, 63593.

292 The vast majority (80 percent) of offset purchasers in the international voluntary market are businesses.
Across the globe, offset sales generally occur in two types of markets: (1) those that facilitate compliance with
regulatory targets (so-called “mandatory” or “compliance” markets); and (2) those unrelated to existing regulatory
programs (so-called “voluntary” markets). This discussion addresses offsets in the voluntary market. Id.

203 Id. Some offset sellers advertise their products directly to individual consumers. For example, some
online travel vendors have partnered with offset sellers to offer consumers offsets when they purchase airplane
tickets.

204 Although many businesses purchase offsets to make advertising claims for individual products, others

do so to prepare for future mandatory carbon markets, to help their corporate image more generally, or to promote
corporate responsibility efforts. Id.

60



2. Proposed Guidance

In its October 2010 Notice, the Commission proposed limited guidance regarding carbon
offset claims,*” despite comments urging detailed recommendations or extensive regulatory
requirements. The Commission based the scope of its proposal on the extent of its authority, the
low consumer awareness of these products, and the ongoing policy debates among experts
concerning substantiation of offset claims.*"

The Commission sought comments on three recommendations. First, given the
complexities of carbon offsets, the proposed Guides advised marketers to employ competent and
reliable scientific and accounting methods to properly quantify claimed emission reductions and
to ensure the same reduction is sold only once. Second, the proposed guidance stated that
marketers should disclose if the offset represents emission reductions that will not occur for two
years or longer. Third, the guidance stated that it is deceptive to claim, directly or by implication,
that a carbon offset represents an emission reduction if the reduction, or the activity that caused
the reduction, was required by law.

3. Comments
a. General Issues
Most commenters supported the Commission’s decision not to provide comprehensive

guidance. Most agreed that more detailed guidance would place the Commission in the

205 75 FR at 63601
2% The Commission declined to provide specific guidance on the definition of terms such as carbon offsets

and additionality, the need for sellers to make certain disclosures about certain characteristics of offsets, and the use
of renewable energy certificates for offsets.
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inappropriate role of setting environmental policy.””” One commenter, FIJI Water, added that
detailed guidance could stifle innovation in this field.””® Additionally, consistent with the
Commission’s consumer perception study, several commenters doubted consumers have a firm
understanding of carbon offsets and therefore supported the Commission’s limited guidance.”
Despite the general support, a few commenters recommended more detailed guidance."
They urged the Commission to use different terminology and to advise marketers to make
specific disclosures.”!' For example, SCS recommended using a term broader than “carbon
offset” to convey that carbon dioxide is not the only greenhouse gas.”'* In SCS’s view,
oversimplification of climate change-related terms has contributed to consumer confusion.
Accordingly, it urged the Commission to consider more precise, alternative terms such as

“climate change neutral.”*"?

207 See, e.g., CRS, Comment 224 at 3; and FIJI Water, Comment 231 at 2.

208 gy Water, Comment 231 at 2.
209 See Foreman, Comment 174 at 2; Ruth Heil, Comment 4 at 2; Maverick Enterprises, Comment 281at 2;
Masi, Comment 27 at 1; [oPP, Comment 142 at 5; EnviroMedia Social Marketing, Comment 346 at 18-19; and
DLA, Comment 325 at 2; see also NAIMA, Comment 210 at 10, and Jason Pearson, Comment 283 at 5
(“Consumers are likely to understand the words ‘offset’ and ‘neutral’ in their conventional definitions.”)

20 gee, e.g., AF&PA, Comment 171 at 16; FIJT Water, Comment 231 at 2; Mass. DPU, Comment 247 at
3; and AWC, Comment 244 at 9.
211 As discussed in Part II.D, supra, ATA asked the Commission to expressly state that the airline industry
is exempt from the Commission’s statutory authority, and to remove the Guides’ references to airlines and flight
ticket purchases. ATA, Comment at 11-12. The final guidance on carbon offsets does not contain references to
airlines and flight ticket purchases.

212 3¢S, Comment 264 at 13.

213 See also EHS Strategies, Comment 111 at 7.
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In addition, TerraPass argued that carbon offset marketers should disclose relevant project
details underlying claims to avoid deception and consumer confusion.”'* It recommended that
marketers disclose the standard used to create offsets so that consumers can gauge the
additionality of those projects (i.e., whether the project produces emissions beyond those that
would otherwise occur). Similarly, GAC recommended that the Guides direct marketers to
identify details about emissions and aspects of the product’s life (e.g., transportation, production,
and sourcing) offset by the purchase.*"’

b. Substantiating Offset Claims

Most commenters agreed sellers should employ competent and reliable scientific and

accounting methods to quantify claimed emission reductions and to ensure they do not sell the

same reduction more than once.?'®

However, some recommended that the Commission provide
additional details about substantiation methods, and others argued the Guides should identify
specific guidelines marketers must meet to substantiate their claims.

CRS, for example, suggested the Guides inform marketers they can use credible third-
party certification programs and electronic registries to track ownership of emission reductions,*’

and third-party programs to guard against double selling. In addition, FPA suggested the Guides

require offset marketers to obtain certification by professional engineers, maintain records, and

214 TerraPass, Comment 306 at 2.

215 GAC, Comment 232 at 2. Jason Pearson, Comment 285 at 5 (arguing that “any claim of “offset” or

“neutral” must make clear that the product itself is environmentally damaging”).

216 See, e.g., 3Degrees, Comment 330 at 2; Mass. DPU, Comment 247 at 3-4; WM, Comment 138 at 5;
GAC, Comment 232 at 2.

217 Similarly, EPA recommended that rigorous tracking methods should include the use of a registry. EPA,

Comment 288 at 17.
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use methodologies in the EPA’s Mandatory Recordkeeping and Reporting Rule.*'® The FPA also
urged the Commission to adopt EPA recommendations for Emission Reduction Credits (“ERC”)
developed for other pollutants.*"’

Other commenters argued that marketers should meet specific qualifications to
substantiate offsets. For example, Green Seal recommended that marketers make carbon offset
claims only if they have actively sought to reduce their own emissions.**’

c. Timing of Emission Reductions

Most commenters agreed with the general guidance advising marketers not “to
misrepresent, directly or by implication, that a carbon offset represents emission reductions that
have already occurred or will occur in the immediate future.””' However, commenters differed
on whether to recommend affirmative disclosures for emission reductions expected to occur in
two years or longer.

Several commenters supported the guidance.”” For example, TerraPass argued that sellers

should make appropriate disclosures to avoid misleading buyers when the reductions associated

218 FPA, Comment 292 at 10. FPA identified the EPA methodologies as those set forth in 40 CFR Part 98
(GHG Mandatory Recordkeeping and Reporting Rule).
219 According to FPA, EPA recommends that: (1) the reductions underlying the credits must be
permanent; (2) the reductions must be surplus (i.e., not otherwise required by law); (3) the reduction’s quantification
must be replicable by others; and (4) the reduction is “practically enforceable” by a citizen or a regulator. FPA,
Comment 292 at 10.

220 Green Seal, Comment 280 at 3-4; see also Grayrocks Packaging Group, Comment 29 at 1.

21 See, e.g., 3Degrees, Comment 330 at 2; CRS, Comment 224 at 3.

222 AF&PA, Comment 171 at 16-17; AWC, Comment 244 at 10; 3Degrees, Comment 330 at 2; CRS,

Comment 224 at 3; Mass DPU, Comment 247 at 4; EnviroMedia Social Marketing, Comment 346 at 19; FMI,
Comment 299 at 3; ACI, Comment 184 at 6; TerraPass, Comment 306 at 3.
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with their offset claims will occur far in the future.*” In its view, marketers should not imply that
a future reduction is verified or otherwise equivalent to a current one. Similarly, CRS explained
that the proposed two-year threshold is consistent with the timetables used by verification
organizations, and will give sellers reasonable flexibility in sourcing and balancing inventory.

Some comments argued that the two-year period is too long. EPA, for example, asserted
that if “the consumer is purchasing offsets credits, the emissions reductions or sequestration
should have already occurred and been verified.” However, EPA noted that more flexibility may
be warranted for a company claiming it will offset its own emissions in the future.”** Similarly,
FPA argued that future carbon credit purchases should not form the basis for offset claims.
Specifically, FPA asserted that claims associated with future offsets are fundamentally misleading
because many events could prevent the reductions from occurring, such as new regulatory
requirements that could jeopardize emission reductions planned for the future.””

In contrast, critics of the Commission’s proposal questioned the FTC’s consumer research,
claimed the guidance may unfairly discourage certain types of offsets, and urged the Commission
to recommend timing disclosures for all claims. Several commenters argued that the two year
disclosure was not based on solid evidence or would discourage long-term future projects. First,
Reserve questioned the FTC’s consumer research on offset timing, asserting that the FTC’s

consumer perception study should have used different wording for the offset timing question.**

223 TerraPass, Comment 306 at 3.

224 EPA, Comment 288 at 17.
225
FPA, Comment 292 at 10.

226 Reserve, Comment 135 at 2.
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The question asked respondents to consider a carbon offset claim under two scenarios.””’ Under
the first, the emission reductions underlying the claim would occur “within the next few months.”
Under the second, proceeds from the offset sale would fund future equipment installation which
would, in turn, reduce emissions in “several years.” In Reserve’s view, because the second
scenario involved equipment that had yet to be installed, the question gauged respondents’
reaction to the uncertainty of the reduction and not necessarily its timing.**® Reserve suggested
the question may have yielded different results if, under the second scenario, the offset seller had
already installed the equipment but did not plan to use it for several years. According to Reserve,
some projects can achieve “highly certain” quantities of emission reduction over time. For
example, a project that diverts organic waste from landfills will prevent emissions of methane for
years to come. Reserve, therefore, suggested the Commission conduct additional consumer
research on these questions before issuing the guidance.

Second, several commenters opposed any disclosures for future offset activities arguing
that the guidance would lead to unfair treatment of certain types of activities.””” NRG, for
example, asserted that a disclosure obligation for an entire offset category (e.g., avoided

deforestation, afforestation, and various land uses) would lead consumers to believe these

227 The question (Q830) explained that: “While the capture project has been designed, the equipment to
capture the methane is not presently installed. The mining company is using the money raised from the sale of
offsets to pay the cost of purchasing and installing the necessary equipment. It will be several years before the
methane represented by the offsets will be captured and destroyed, because it will take that long to raise the
necessary funds and install the equipment.” See
http://www.ftc.gov/bep/edu/microsites/energy/green-consumer-perception- study.shtml.

228 Reserve, Comment 135 at 2.

229 See, e.g., PFA, Comment 263 at 4; CAR, Comment 135 at 2; NativeEnergy, Comment 12 at 3; FPA,

Comment 292 at 10; and Tandus Flooring, Comment 286, at 3.
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activities are lower in quality or less effective.””® In NRG’s view, consumers will eventually
distinguish high quality offsets with real emission reductions from low quality offsets with
uncertain reductions as they become increasingly familiar with different standards. NRG also
warned that, under the proposed guidance, consumers will view even high quality forestry and
land-use based offsets as low quality products.

Additionally, FIJI Water raised concerns that the guidance may confuse consumers by
making long-term projects appear less valuable than short-term or completed projects.”' FIJI
Water argued that the proposed disclosure would lead consumers to misinterpret an offset’s value,
whether based on current or future activity. FIJI Water further warned that the guidance would
discourage projects that take more time to realize, yet still provide substantial environmental
benefits. In FIJI Water’s view, the Commission should consider whether a project “can
reasonably be expected to provide” the claimed environmental benefits, and not necessarily
whether the project’s emission reductions will occur sometime in the future. Additionally, some
commenters viewed the two-year disclosure as onerous and unnecessary.”

Finally, NativeEnergy argued that marketers should disclose the timing for emission
reductions regardless of when they occur.”®® In its view, consumers prefer to buy offsets that

represent future reductions in GHG emissions instead of “already generated” offsets. It argued

20 NRG, Comment 248 at 3-4.

B E1J1 Water, Comment 231 at 2-3.

232 PFA, Comment 263 at 4. Similarly, Tandus Flooring indicated that it is not necessary “to disclose if the
offset purchase funds emission reductions that will not occur for two years or longer.” Tandus Flooring, Comment
286 at 3. PFA, for example, recommended that the Guides state that only general substantiation and qualification
rules should apply to offset claims.

233 NativeEnergy, Comment 12 at 3-4; see also EHS Strategies, Comment 111 at 7 (indicating that
marketers must include the time period over which the offsets will occur in their claims).
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that, as long as consumers have accurate information about offset timing, they can judge for
themselves whether a reduction constitutes a valid offset.
d. Substantiating Carbon Offset Claims — Additionality

Most commenters supported the Commission’s proposal to refrain from providing
comprehensive additionality guidance.”* Currently, offset sellers use a variety of additionality
tests to address whether reductions associated with a carbon offset would have occurred without
the offset sale. However, debate continues about which tests are most appropriate for various
projects. For this reason, commenters generally urged the Commission to avoid entanglement in
this evolving policy issue. For example, CRS suggested that comprehensive additionality
guidance would place the Commission in the inappropriate role of setting environmental
standards and policy, particularly given the lack of consensus about testing.”*”

Despite agreement on the Commission’s general approach, commenters offered
conflicting views on regulatory additionality.**® The proposed guidance stated that offset sales
are deceptive if existing legal requirements mandate the underlying emission reductions. Several
commenters supported this advice and argued that such sales deceive consumers because the
emission reductions will occur regardless of their purchase.”’ Others disagreed. For example,

AF&PA and the AWC asserted that such guidance would inappropriately create environmental

234 EPA, Comment 288 at 17; Mass DPU, Comment 247 at 4; 3Degrees, Comment 330 at 2; CRS,
Comment 224 at 17; WM, Comment 138 at 5; EEI, Comment at 4.

235 CRS, Comment 224 at 17.

236 . . . . . . g - L
A project and its associated emission reductions are not considered “additional” if the project is

required by law.

27 Mass DPU, Comment 247 at 4; 3Degrees, Comment 330 at 2; Tim Schloendorn, Comment 8; CRS,
Comment 224 at 17.
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policy.”® PFA argued that claims derived from legally-required activities are acceptable because
they “are factual and can be substantiated.””® Additionally, the WLF stated that the motivations
behind the reductions (e.g., whether to meet legal mandates or other reasons) should be irrelevant
to whether a marketer can advertise an offset. AHPA urged the FTC to examine whether
marketers can mitigate any potential deception associated with these claims by providing truthful
disclosures that legally-required emission reductions underlie their offset products.**
e. Substantiating Carbon Offset Claims — Use of RECs

Commenters also offered varying views on the Commission’s decision to forgo guidance
on the use of Renewable Energy Certificates (“RECs”)**! to substantiate carbon offset claims.***
Several agreed with the Commission’s proposal because it avoids complicated, unresolved policy
issues outside the Commission’s purview.”* However, others continued to recommend that the
Commission provide specific guidance on RECs and offsets. For example, CEI and REMA urged

the Commission to join other federal agencies in affirming that RECs can assist companies in

reducing their “Scope II”” emissions (i.€., indirect emissions from a company’s use of electricity,

238 AF&PA, Comment 171 at 16; AWC, Comment 244 at 9.

239 PFA, Comment 263 at 4; AHPA, Comment 211 at 2-3 (indicating that a company should be able to
state that its factory is carbon neutral due to its purchase of offsets even if some stem from “renewable energy
production in states that require its utilities to produce some portion of its energy by renewable means”).

240 AHPA, Comment 211 at 3 (noting that the Commission’s guidance would call into question the use of
state-mandated renewable energy production as a basis for carbon offset sales).

21 RECs are “certificates” that represent the property rights to the environmental, social, and other
nonpower qualities of renewable electricity generation. See Section IV.K, infra, for a more complete explanation.

242 AF&PA, Comment 171 at 17; AWC, Comment 244 at 10; CRS, Comment 224 at 4-5.

243 AF&PA, Comment 171 at 17; CRS, Comment 224 at 17; AWC, Comment 244 at 10.
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heat, or cooling generated offsite).*** Finally, one commenter urged the Commission to take a
firm position against the use of RECs for carbon offset purposes.**® Reserve, for example,
explained that the same eligibility screens or methodological requirements used by certification
programs for carbon offsets do not necessarily apply to RECs.** In addition, Reserve argued that
REC sales are not necessarily the decisive factor in determining whether a renewable energy
facility has reduced GHG emissions.
4. Analysis and Final Guidance
a. General Issues

The final Guides provide limited advice on carbon offsets. The Commission agrees with
commenters that more detailed guidance would place the FTC in the inappropriate role of setting
environmental policy. Additionally, more detailed guidance could quickly become obsolete given
the rapidly changing nature of this market and the minimal understanding consumers appear to
have about such issues. As described below, however, the Commission can provide some advice
to marketers regarding substantiation, the timing of emission reductions, and additionality. As an
initial matter, the Commission explains that the final Guides do not define specific terms such as
carbon offsets or adopt alternative descriptors as suggested by some commenters. The
Commission’s mandate is to combat deceptive and unfair practices, not to create definitions or
standards for environmental terms. The Commission’s consumer perception study did not

identify any pattern of confusion among respondents about what a carbon offset is. In addition,

244 CEI and REMA cited to Executive Order 13514, White House Council on Environmental Quality, and
EPA’s Green Power Partnership (5). CEI, Comment 260 at 5; REMA, Comment 251 at 7.

245 Reserve, Comment 135 at 2.

246 Id.
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there is no information about how consumers would interpret alternative descriptors. Detailed
guidance could, therefore, unnecessarily constrain claims or create unintended distinctions
between offset activities.

Likewise, the Guides do not advise marketers to make specific disclosures about the
carbon offsets they are selling, such as the standards applied or specific emissions involved.
Although some commenters suggested such disclosures, the Commission lacks evidence that they
are necessary to cure deception.**’

b. Substantiating Offset Claims — Tracking Offsets

The final Guides advise that “given the complexities of carbon offsets, sellers should
employ competent and reliable scientific and accounting methods to properly quantify claimed
emission reductions to ensure that they do not sell the same reduction more than one time.” Some
commenters suggested that the final Guides specify offset criteria, recordkeeping requirements,
verification procedures, or particular qualifications. Although such information could help
marketers substantiate their claims or guide potential purchasers, there is no evidence that any
particular substantiation method is necessary to prevent deception. The FTC Act gives marketers
the flexibility to choose the substantiation method they prefer as long as it meets the basic
standards under the Act. Thus the final Guides do not provide more detailed guidance on tracking
offsets. Nevertheless, the Commission reminds marketers that it has the authority to take law

enforcement action if they do not have adequate substantiation for their carbon offset claims.

7 As explained in the October 2010 Notice (75 FR 63552), under the FTC Act, advertisers must disclose
information that is necessary to prevent consumers from being misled — not all information that consumers may
deem useful. FTC Deception Policy Statement, 103 FTC at 165.
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c. Timing of Emission Reductions

The final Guides state it is deceptive to misrepresent that a carbon offset represents
emission reductions that have already occurred, or will occur in the near future if, in fact, they
will occur at a significantly later date. To provide further guidance on such timing-related claims,
the final Guides advise marketers to disclose when emission reductions underlying their carbon
offsets will not occur for two years or more. If a marketer, however, has evidence that emission
reductions occurring at a significantly later date do not deceive consumers (e.g., that timing of
emission reductions is immaterial to consumers), then the recommended disclosure is not
necessary.

As explained in the October 2010 Notice, the Commission based this guidance on
evidence that the failure to disclose the timing of emission reductions in the distant future can
deceive consumers. In the FTC's consumer perception study, 43 percent of respondents found
unqualified offset claims misleading where emission reductions would not occur for several
years. The results did not reveal the same level of concern where emission reductions had already
occurred.**® Commenters did not identify research contradicting these results.

The Commission disagrees with Reserve that further consumer research is necessary to
support this guidance. The timing-related question in the Commission’s study adequately gauged
respondents’ perception of the timing, not the uncertainty of emission reductions. Nothing in the
question specifically stated that the emission reductions activities were uncertain. In fact, the

question stated that both of the projects under consideration would create emission reductions.**

28 See 75 FR 63352, 63596.

2% The question stated: “Both projects result in reduced emissions of greenhouse gases. However, the
timing of the reductions differs.”
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Furthermore, the Commission declines to advise against all offset sales based on future
emission reductions. The record does not demonstrate that all sales based on future activity are
deceptive, particularly when marketers adequately qualify such claims. Similarly, the
Commission declines to impose timing-related disclosures for all offsets, regardless of when such
reductions occur. The Commission’s consumer research did not suggest that such disclosures are
necessary in all cases to prevent deception.

The final Guides’ advice regarding timing disclosures should help marketers avoid
deceptive claims without generating an unfair perception of future offset activities. In fact, one
commenter noted that consumers actually prefer offsets based on future activity.*® For these
consumers, the proposed disclosure should make the offset more attractive. Moreover, the
Commission has no evidence that the proposed disclosures would detract from consumers’
perception of a future offset.

The final Guides do not mandate specific language for the disclosure because this
information could be communicated in a variety of ways. The Commission does not want to limit
marketers from communicating in the manner they find most effective for their product, as long
as their advertisements are not deceptive.

d. Substantiating Carbon Offset Claims — Additionality

The final Guides address the specific issue of regulatory additionality but do not endorse a
detailed, comprehensive set of additionality tests. As most commenters pointed out, many
aspects of the ongoing additionality debate raise unresolved technical and environmental policy

issues. Given continued developments in this field, comprehensive Commission guidance is

20 75 FR 63551, 63593 (discussing Native Energy’s comment).
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likely to become obsolete quickly, providing marginal benefit to marketers or even hurting their
efforts to make claims.

The final Guides, however, can address the specific issue of regulatory additionality
without implicating these concerns. The final Guides, therefore, advise that it is deceptive to
claim directly or by implication that a carbon offset represents additional emission reductions if
the underlying activity was or is required by law (e.g., legally-mandated methane capture at a
landfill). The record indicates that deception is likely because consumers expect their purchase to

generate emission reductions that would not necessarily occur otherwise.*"

Where legally-
mandated activities undergird the transaction, such consumer-generated reductions do not occur.
Indeed, the relevant reductions will occur whether or not the offset consumer pays for them.
Accordingly, the seller cannot accurately characterize the transaction as an “offset” because the
consumer’s purchase makes no difference in overall emission levels and, as a result, their
purchase cannot cancel (i.e., “offset”) emissions elsewhere. Instead, in these situations, the
consumer is merely funding the seller’s regulatory compliance efforts.
e. Substantiating Carbon Offset Claims — Use of RECs

The final Guides do not address the use of RECs for offset claims. Commenters did not
identify any compelling reason or evidence to depart from the approach outlined in the October
2010 Notice. Moreover, given the evolving nature of this field, the Commission is concerned that

any detailed guidance would quickly become obsolete. Nevertheless, as with other environmental

claims, marketers must substantiate their offset claims. Given the complexity of the issues related

21 See Holt, Carbon Offsets Workshop Tr. at 165 (stating that consumers expect their carbon offset

purchase to “make a difference,” and that “making a difference means that it’s additional to what would have
happened otherwise”); see also Mass DPU, Comment 247 at 4; and CRS, Comment 224 at 17. The Commission
does not dispute commenter assertions that the emission reductions from regulated activity are real. However, the
relevant question is whether the reductions would occur but for a consumer’s purchase.
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to the use of RECs as a basis for offsets, marketers should be cautious that they possess
competent and reliable scientific evidence to substantiate their claims and ensure that emission
reductions are not double-counted.

C. Certifications and Seals of Approval

1. The 1998 Guides

The 1998 Guides did not contain a section devoted to environmental certifications and
seals of approval (“certifications” and “seals” ). However, one example noted that an
environmental seal of approval may imply a product is environmentally superior to other
products. Specifically, Example 5 in the general environmental benefit claims section stated: “A
product label contains an environmental seal, either in the form of a globe icon, or a globe icon
with only the text ‘Earth Smart’ around it. Either label is likely to convey to consumers that the
product is environmentally superior to other products. If the manufacturer cannot substantiate
this broad claim, the claim would be deceptive.”* Accordingly, the 1998 Guides instructed
marketers to accompany such claims with clear and prominent language limiting any
environmental superiority representation to the particular product attribute(s) it can
substantiate.””

2. Proposed Revisions

Given the widespread use of certifications and seals and their potential for deception, the

Commission proposed a new section devoted to this issue.”* The proposed section provided that

it is deceptive to misrepresent, directly or by implication, that a product, package, or service has

22 16 CFR 260.7(a), Example 5.

253 Id.

234 16 CFR 260.6, 75 FR at 63601.
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been endorsed or certified by an independent third party.>> The proposed section also
emphasized that third-party certifications and seals constitute endorsements covered by the
Endorsement Guides,® and provided several examples illustrating how the Endorsement Guides
apply in the context of environmental claims. This section also cautioned marketers that
unqualified seals of approval and certifications likely constitute general environmental benefit
claims and, because marketers are unlikely to be able to substantiate such claims, they should not
use such seals without qualification. Finally, the proposed guidance stated marketers should
qualify these seals and certifications with clear and prominent language that conveys that the seal
or certification applies only to specific and limited benefits.
3. Comments

Numerous commenters addressed the Commission’s proposed guidance for certifications.
In particular, they discussed: (1) how to define terms referenced in the Guides; (2) how to apply
the Endorsement Guides in the context of environmental claims; and (3) how the Guides should
address certifications from, or appearing to be from, government bodies. The commenters also
suggested the Commission reconsider its decisions not to advise marketers to obtain a third-party
certification to substantiate their claims, not to propose establishing a particular certification

system, and not to propose guidance on the development of third-party certification programs.

253 16 CFR 260.6(a).

2% 16 CFR Part 255. The Endorsement Guides provide guidance on the non-deceptive use of
endorsements in marketing and outline the parameters of endorsements that would be considered adequate
substantiation for marketing claims. The Endorsement Guides define an endorsement as “any advertising message .
. . that consumers are likely to believe reflects the opinions, beliefs, findings, or experiences of a party other than the

sponsoring advertiser, even if the views expressed by that party are identical to those of the sponsoring advertiser.”
16 CFR 255.0.
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a. Comments Defining Guidance Terms
Some commenters suggested the Commission clarify the meaning of terms frequently
used in the certification context. For example, Sierra Club et al. suggested the Commission
clarify the identities of the various parties involved in third-party certification, such as a “first

29 ¢¢

party,” “second party,” and “third party.”*’ Similarly, MSC asked the Commission to define
“independent, third-party certification,” suggesting the Commission base guidance on ISO
provisions, and specify that a third-party certification or endorsement is “independent of all
parties concerned in the production, supply, sale, and demand of the product in question,
including independent of the standard-setting organization itself.”**®

Others urged the Commission to clarify what constitutes a “certification.” For example,
RBRC expressed concern that certain organizations’ seals, such as the one used by RBRC, may
inappropriately be considered “certifications.” According to RBRC, its seal promotes
participation in its recycling program and, in some cases, the seal is required by federal law.

Therefore, RBRC requested that the Commission clarify third-party certifications or seals do not

include licensed seals required for participation in a bona fide recycling program, provided the

37 Sierra Club et al.,, Comment 308 at 12 (stating that, in the context of forest products, “first party” refers
to the company itself; “second party” means the party has a direct relationship with and an interest in the company,
such as a trading partner or trade association; and “third party” means a qualified and independent organization has
conducted an audit to determine a company’s conformance with standards); see also EPA, Comment 288 at 3 (noting
that the seller is the “first party”; the buyer is the “second party”; the “third-party” certifier is an entirely separate
entity; and that additional parties beyond the certification body, such as testing laboratories, may also be involved in
product evaluation).

258 MSC, Comment 304 at 2; see also SFI, Comment 151 at 1-3 (recommending the Guides provide that
standard developers and third-party certification bodies should be separate organizations according to international
protocol established by ISO and the IAF); see also ACC, Comment 318 at 3 (suggesting the Commission provide
guidance on what consumers perceive to be third parties, including that third parties should be “established as
financially, operationally, and organizationally independent — and actually operate that way.”).
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recycling program does not claim, directly or by implication, to be a third-party certification or
approval organization, or approved by one.*”’

On the other hand, Armstrong stated the proposed guidance appears to apply to the names,
logos, and seals of only third-party “certifiers,” and not all organizations that allow members to
use their seals. Accordingly, it advised the Commission to modify Section 260.6(b) as follows:

“A marketer’s use of the name, logo, or seal of approval of a third-party certifier or organization

is an endorsement . . . .”*%°

b. Certifications and Seals as Endorsements

Several commenters discussed how the Commission should apply the Endorsement
Guides to environmental claims. Some addressed the Endorsement Guides generally. Others
discussed self-certification. Most, however, focused on the proposed examples that involved a
“material connection” between the marketer and the certifier.”®!

i. Certifications and Seals as Endorsements, Generally

While commenters generally supported the Commission’s proposed guidance, some asked

the Commission to clarify the interplay between the Green Guides and the Endorsement Guides.

EPA stressed that consumers may not perceive certifications and seals as “endorsements,” but

239 RBRC, Comment 287 at 5-6 (also noting that, unlike the examples in the proposed Guides, such as
“GreenLogo” and “Earth Smart,” no words in the RBRC Seal suggest a general environmental benefit, and the seal’s
direction to “RECYCLE,” the battery graphic and chemistry symbols showing what consumers can recycle, and the
1-800-8-BATTERY information line where consumers can obtain collection site locations constitute adequate
qualification of any claim that consumers might otherwise perceive); see also SMART, Comment 234 at 3 (arguing
that it does not offer or claim to offer any kind of seal or certification and is concerned that the proposed guidance
may prevent its members from making simple statements about their industry affiliation because they believe a
consumer could “potentially conjure up some imaginary certification or endorsement status”).

260 Armstrong, Comment 363 at 1 (emphasis in original).

261 See Proposed 16 CFR 260.6, Examples 2 and 3; see, ¢.g., AAAA/AAF, Comment 290 at 7; Green Seal,
Comment 280 at 3; GMA, Comment 272 at 2; GPR, Comment 206 at 4; Weyerhaeuser, Comment 336 at 1; NPA,

Comment 257 at 2; NAIMA, Comment 210 at 4; PMA, Comment 262 at 8; SCS, Comment 264 at 6.
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rather as an indication that a product’s attributes have been verified against a particular standard
or criteria.*®® Specifically, EPA described its Design for the Environment (DfE) program, which
allows pesticide products meeting specific criteria to display a logo and related statements. EPA
stated it does not consider use of this logo to indicate an EPA endorsement, but rather that the
product has met certain standards. It further suggested a consumer perception study would clarify
whether consumers believe all seals and certifications reflect a certifier’s recommendation or
whether consumers distinguish among different types of seals and certifications.*”

Additionally, SFI and MeadWestvaco recommended the Guides clarify that third-party
certifications should not constitute “endorsements” when “there is a clear separation between the
standards-setting organization and independent certification bodies, and a marketer is not using
the name, logo, or seal of approval of the third-party certifier.”***

Finally, UL suggested the Green Guides stress that the Endorsement Guides prohibit any
organization from endorsing a product or service unless the organization possesses the relevant
scientific and technical expertise to evaluate the product or service. Specifically, UL

distinguished between environmental organizations raising consumer awareness and

organizations applying their expertise to scientifically evaluate a product or service’s

262 EpA, Comment 288 at 2.
263 Id.; see also ANA, Comment 268 at 4-5 (arguing the Commission should not presume that every seal is
an endorsement but rather should look at the net impression of the seal and its incorporation on the packaging or
product to determine whether an endorsement is stated or implied).

264 SFI, Comment 151 at 1-3 (explaining it develops, promulgates, and periodically revises its standard, but
that independently accredited certification bodies, not SFI, certify organizations as conforming to the standard
following international protocol established by ISO and the IAF, which require a clear separation between the
standards developer and the certification body conducting the audit); MeadWestvaco, Comment 143 at 1.
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environmental impacts.*®® UL also recommended the Commission clarify that a marketer
featuring a standard-based certification by an environmental conformity assessment body, such as
UL Environment and EcoLogo, could make an appropriate disclosure by accompanying the
certification with a reference to the standard used to evaluate the product.**®
il. Self-Certification

Commenters uniformly supported the Commission’s proposed guidance that a marketer
should disclose if it bestows its own seal of approval.**” Green Seal praised the Commission for
identifying these seals as potentially misleading and recommended the FTC clarify that when
using a self-certification, the company must include its name with the statement indicating it is
the company’s own program (e.g., “Meets Our Own Company Z Green Promise Program”).
CRS opined that consumers likely assume that all certifications have been conducted by an
independent, third party with expertise in evaluating the environmental attributes of the product.
Therefore, CRS supported the proposed guidance, and asked the Commission to clarify that it
applies to all logos that resemble certification marks or purport to demonstrate a product or

service’s environmental performance, not just self-certifications that say “certified.”*** Agion

also supported this guidance and suggested the Commission maintain a list of “approved” third-

265 UL, Comment 192 at 3.

266 Id. at 2 (further suggesting the Commission require marketers claiming their products meet a publicly
available standard to identify which certifier validated the claim so consumers can evaluate both the standard’s and

certifier’s quality).

267 Agion, Comment 139 at 1; Green Seal, Comment 280 at 4-5; CRS, Comment 224 at 7; CU, Comment
289 at 1.

268 CRS, Comment 224 at 7.
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party certifications to “ensure the integrity of proper certifications” and “weed out the use of
‘self-made’ seals of approval.”*®
iii. Material Connection

Numerous commenters discussed the Commission’s proposed guidance on disclosing
“material connections” between marketers and certifiers. As discussed below, many supported
this guidance. Others urged the Commission to clarify how it would apply in certain situations.
Still others disagreed that there is a “material connection” whenever a marketer is a dues-paying
member of a trade association.

FSC agreed with the Commission’s proposed guidance that marketers disclose when
products are certified by an industry trade association, and cited research finding that consumers’
main concern when evaluating a certification label “is whether they can trust the independence
and unbiased nature of the certification program, since most consumers are not familiar with the
criteria for certification.”*”® In particular, FSC-US emphasized the finding that, among potential

certifiers, the wood products industry is the entity consumers least trust to certify forest products.

According to FSC-US, “[t]his evidence supports the Commission’s intuition that ‘[c]onsumers

269 Agion, Comment 139 at 1; but see ACA, Comment 237 at 5 (stating that market-created certification
programs are valuable because marketers are best qualified to “appropriately differentiate” their products’
environmental attributes).

270 FSC-US, Comment 203 at 2 (citing Mario F. Teisl, et al., Consumer Reactions to Environmental Labels
for Forest Products: A Preliminary Look, 52 Forest Prod. J. 44, 48-49 (2002) (“Credibility of the endorsing entity
was, by and large, a central issue in each focus group.”); Lucie K. Ozanne & Richard P. Vlosky, Certification from
the U.S. Consumer Perspective: A Comparison from 1995 and 2000, 53 Forest Prods. J. 13, 16, 18 (2003) (“the
wood products industry is still not trusted to certify itself”); Kimberly L. Jensen, et al., Consumers’ Willingness to
Pay for Eco-Certified Wood Products, J. of Agricultural and App. Econ. 617, 622 (2004) (finding about 30 percent
of consumers are willing to pay a premium for eco-certified products); Roy C. Anderson & Eric N. Hansen, The
Impact of Environmental Certification on Preferences for Wood Furniture: A Conjoint Analysis Approach, 54
Forest Prod. J. 42, 49 (2004) (stating that a target group of consumers was willing to pay at least a five percent
premium for certified forest products); Francisco X. Aguilar & Richard P. Vlosky, Consumer Willingness to Pay
Price Premiums for Environmentally Certified Wood Products in the U.S., 9 Forest Policy & Econ. 1100, 1110-1111
(2007) (consumers with incomes greater than $39,999 per year were willing to pay at least a 10 percent premium for
certified products); see also CU, Comment 289 at 1.
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likely place different weight on a certification from an industry association than from an
independent, third party.”*”" Green Seal also agreed and asserted that trade associations have an
“inherent conflict-of-interest because they are dedicated to promoting their industry and all of
their members and members’ products, and, therefore should identify themselves as trade
associations on product labeling.”*"

Others suggested the Commission clarify how its guidance on disclosure of a material
connection would apply in certain situations. For example, CRS asked the Commission to
expressly state that this guidance does not apply to third-party certifiers.””” Specifically, CRS
stated that non-profit, third-party certifiers are overseen by fiduciary boards, develop their
policies in an open, transparent process, and — in contrast to membership-based industry groups —
do not determine whether to certify an individual company by a vote of other members.*”

Still others recommended the Commission clarify whether marketers should disclose a

275

material connection when paying a fee to a certifier.”” ACC recommended the Commission state

27 FSC, Comment 203 at 2; see also CU, Comment 289 at 1; 3Degrees, Comment 330 at 2-3; ACC,

Comment 318 at 2 (recommending the Commission import the Endorsement Guides’ brief discussion of the
definition of “material connection” into the Green Guides); ISEAL, Comment 204 at 3 (stating the Guides should
reference ISO:IEC 17021, Guide 65, as examples of best practice, which stresses the impartiality and independence
of verification); REMA, Comment 251 at 2; Sierra Club et al., Comment 308 at 5, 20.

22 Green Seal, Comment 280 at 4-5 (approving of Example 4 and stating that marketers should state their
paid membership to the organization by, for example, stating “Trade Association X Green Certified and Paying
Member”); see also PMA, Comment 262 at 8.

273 CRS, Comment 224 at 5.
274 Id. at 5-6; see also Seventh Generation, Comment 207 at 2 (asking the Commission to provide
additional guidance regarding the extent to and manner in which marketers should disclose partnerships and material
connections with non-profit organizations).

275 ACC, Comment 318 at 3; see also P&G, Comment 159 at 2 (recommending the Commission

specifically state whether payment of any kind for a seal is a material connection, and if not, what types of payments
would be excluded).
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that a material connection exists in all cases where an applicant pays a fee to a certifier, including
application or review fees.”’®

In contrast, several commenters urged the Commission to clarify that a marketer need not
disclose payment for certification if the marketer paid the fee to an independent, third-party
certifier. 3Degrees, for example, observed that, “[u]nlike a certification mark from a marketer’s
trade-association, a marketer, one of many stakeholders purchasing a service from an
independent, third-party certification organization, has no more financial ownership or advisory
role over the certifying organization than any other stakeholder.”””’ Accordingly, 3Degrees
asserted that reasonable consumers understand that a certification organization cannot provide its
services for free and that it must recoup its cost through certification fees.*”

Additionally, some suggested the Commission further clarify its guidance on the “material
connection” disclosure.””” For example, PFA asserted the proposed revisions create uncertainty
because they distinguish between “independent certifying organization[s]” and “industry

group[s]” without defining these groups or identifying a basis for their distinction.”® PFA,

276 ACC, Comment 318 at 3 (also stating a marketer’s financial donation or a donation in kind to a non-
profit certifying entity should be disclosed).

277 3Degrees, Comment 330 at 2-3.

278 Id.; see also CRS, Comment 224 at 5 (stating that it is not deceptive to display a legitimate certification
mark without disclosing that the certifier charged a fee because the public expects that certifiers charge fees for their
services); AHAM, Comment 258 at 4 (stating that the fact that fees are charged by third-party certifier does not bias
or improperly influence testing or results); AZS Consulting, Comment 283 at 3; Eastman, Comment 322 at 3; FSC,

Comment 203 at 2-3; PMA, Comment 262 at §; REMA, Comment 251 at 2 and 4; RILA, Comment 339 at 2.

279 FSC-US, Comment 203 at 3; NAHB, Comment 162 at 3-4; Seventh Generation, Comment 207 at 2;
NPA, Comment 257 at 2 (requesting further clarification on appropriate methods for disclosing material connections
between trade association certifications and member companies).

280 PFA, Comment 263 at 2 (stating it is unclear how to classify a certifier that: (1) is an independent
corporation established by a trade group; (2) is not controlled by the trade group but shares board members with the
corporation; or (3) relies on independent testing laboratories for testing purposes); see also P&G, Comment 159 at 2
(observing that company representatives commonly serve on committees that advise third-party seal organizations
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therefore, recommended the Commission remove all references to an “independent certifying
organization [or] industry group” and, instead, directly track the language in the Endorsement
Guides, which requires marketers to disclose any “connection . . . that might materially affect the
weight or credibility of the endorsement.””®!

Other commenters advised the Commission to clarify there may be circumstances in
which membership in, or financial support of, an organization does not constitute a material
connection. For example, FSC argued marketers should not need to disclose membership in an
association when that association develops a certification program and sets the program’s
standards, but an independent third party evaluates and certifies participating products.®®* In
addition, NAHB argued there is no material connection when a marketer is a dues-paying
member of an association, but the association forms a subsidiary or spin-off organization that
independently certifies products using appropriate standards.*®** NAHB described a hypothetical
product advertised as “Certified by the American Institute of Degradable Materials.” According

to NAHB, another entity, the American Degradable Material Association, formed this

“independent” certification body, which uses “standards developed by industry experts and

on seal criteria, and, therefore, the Commission should consider clarifying whether this type of relationship
constitutes a material connection).

281 Id. at 2 (also stating that, should the FTC retain the distinction between an “independent certifying
organization [and an] industry group,” the FTC should explicitly define these terms, including the criteria necessary
for a certifying organization to be “independent”).

282 £SC-US, Comment 203 at 4.

283 NAHB, Comment 162 at 3-4; see also NAHB Research Center, Comment 227 at 4 (concurring that
trade associations issuing certifications to members have a material connection but noting that trade associations
may use “autonomous subsidiaries that operate completely independent of the parent association” for certifications);
but see FSC-US, Comment 203 at 2-3 (stating that companies may avoid having a material connection by setting up
a certification program as a non-member organization; providing substantial funding early in its existence; and then
spinning off the organization but still continuing to control the organization; and arguing that, in such a situation,
although there is no financial or membership relationship, the marketer should be required to alert consumers that it
created the certifying program).
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suitable for evaluating degradable materials.” NAHB reasoned that, even if the marketer is a
member of the American Degradable Materials Association, it should not have to disclose any
connection with the American Institute of Degradable Materials.

Furthermore, many criticized the Commission’s proposed Examples 2 and 3.*** These
examples indicated that there is a “material connection” whenever a marketer is a dues-paying
member of a trade association. ASAE and AHAM argued that trade associations’ certifications
frequently meet the same standards as independent, third-party certifications, and are no less

accurate or reliable.?*’

ASAE and AHAM explained that associations commonly contract out
certifications to “credentialed and independent third-party entities” and then help manage the
program without influencing the testing of specific products.®® Similarly, AF&PA, AWC, and
Weyerhaeuser stressed that trade associations and non-profit organizations may establish
programs to determine if members’ and non-members’ products meet particular attributes based

on “specific, impartial criteria,” and frequently use independently accredited auditing bodies to

perform the certification evaluations.”’ Thus, they argued that, where certifications are based on

284 16 CFR 260.6.

285 ASAE, Comment 134 at 2; AHAM, Comment 258 at 3; see also ALSC, Comment 250 at 4 (stating that,
in the ALSC setting, both industry trade associations and for-profit agencies provide oversight, and there is no
distinction in the rigor with which industry trade associations and for-profit agencies undertake their duties. Thus,
ALSC asked the Commission to state that the disclosure of trade association membership by a marketer and the fact
that a group certifying to a particular standard is a trade association are neither helpful nor appropriate in many
settings).

286 ASAE, Comment 134 at 2; see also AHAM, Comment 258 at 3; ISSA, Comment 229 at 2.

287 AF&PA, Comment 171 at 5; AWC, Comment 244 at 5-6; Weyerhaeuser, Comment 336 at 1; see also
AAAA/AAF, Comment 290 at 7-8; ASAE, Comment 134 at 2; DMA, Comment 249 at 6-7 (stating that the relevant
question to ask about a certification is whether the certification is valid and sufficient to substantiate any claims
conveyed by certification); AAMA, Comment 144 at 1 (stating that the Guides should not advise marketers to
disclose a material connection if the certification program complies with the requirements of International
Organization for Standardization (“ISO”)/IEC Guide 65); ANA, Comment 268 at 5 (questioning whether there is
adequate evidence on the record to conclude that a dues-paying membership is a material connection); CPA,
Comment 261 at 2 (stating that associations impose objective and readily verifiable requirements on their members;
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“public and peer-reviewed criteria, are enforced by accredited third parties, and/or are available to
both members and non-members,” connections to an association or non-profit are not “material.”
Therefore, commenters argued that proposed Examples 2 and 3 unfairly discriminate
against certifications created by industry associations in favor of strictly third-party programs.***
ASAE contended the proposed guidance would mislead consumers to believe that association
certifications and seals are somehow inferior to similar programs managed by private entities and
would be impractical, given the “extremely limited space available on packaging and products for
elaborate disclaimers about corporate association membership.”*® AA&FA also warned that this
“disclosure burden” may, in fact, mislead consumers by suggesting an inappropriate relationship
where none exists.*”

Furthermore, AHAM expressed concern that this guidance would discourage industry

from creating and maintaining credible self-governance efforts, noting these efforts benefit

its certification program does not require candidates to be members; and CPA membership does not ensure
certification of a member’s products); MeadWestvaco, Comment 143 at 1 (stating that marketers should disclose
connections unless the criteria upon which the certification or seal are based were developed in a recognized,
consensus-based approach open to public review and comment); PPC, Comment 221 at 6 (endorsing AF&PA’s
comment); SMART, Comment 234 at 2.

288 ASAE, Comment 134 at 1-2; AHAM, Comment 258 at 3-4; SPI, Comment 181 at 16 (arguing that
universally requiring a disclosure where an association seal is used would be discriminatory); NALFA, Comment
254 at 1-2; ISSA, Comment 229 at 1-2.

28 ASAE, Comment 134 at 2; AHAM, Comment 258 at 3; see also ALSC, Comment 250 at 4 (stating that
disclosing trade association membership would be a significant problem for lumber manufacturers because
individual pieces of lumber already are stamped with marks so that builders can readily determine the grade and
species of wood, and there is no room for additional information; also noting that ALSC regulations prohibit
“extraneous information” from being included in or within six inches of the mark); Pella, Comment 219 at (stating
that many associations offer third-party certification programs and requiring disclosure of memberships in these
associations could “diminish and disadvantage the ability of American manufacturers to market products, especially
when certifications like U.S. Green Building Council’s LEED rating and others may be required by federal, state,
and or local codes); ISSA, Comment 229 at 3.

290 AA&FA, Comment 233 at 4 (stating that “the more relevant information is what steps the seals,
certification, and endorsements take to back up the claims they make”).
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consumers by “bringing together the technical expertise of the industry with the product
information the consumer needs to make an informed product choice.”®' Moreover, they noted
that the underlying assumption of Example 2, that no economic disclosure is needed if a program
is developed and managed by an “independent” third-party laboratory, is based on the false
premise that just because a trade association, rather than the manufacturer, employs the third-
party laboratory, the results of such certification/verification programs are less credible.””* In
either circumstance, they argued, the laboratory’s revenues are based on its customers’ fees, and
whether a manufacturer or trade association pays does not influence the testing or its results.*”
Accordingly, they concluded that marketers need not disclose any relationship when a program is
developed and managed by a trade association contracting with a third party to conduct its testing,
and the trade association and its members have no influence on that testing or its results.”* ANA
also expressed concern that, in cases where a trade association makes its certification program
available to both non-members and members, only the members would have to include a
disclosure.””

In addition, DMA asserted that third-party certifiers may be “independent” but not

necessarily impartial because they generate all their income from certification fees. DMA stated

that, in contrast, industry trade associations are less likely to depend on their certification

21 AHAM, Comment 258 at 3; see also ASAE, Comment 134 at 2; NALFA, Comment 254 at 1; ISSA,

Comment 229 at 2; AZS Consulting, Comment 283 at 3.

292 AHAM, Comment 258 at 3; ASAE, Comment 134 at 2.

293 14.; see also ISSA, Comment 229 at 3.

294 Id.

295 ANA, Comment 268 at 5.
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programs for funding because they generate revenue from a wide variety of member services.”*
Similarly, ISSA asserted that many third-party certifiers charge substantial fees in exchange for
review and certification, some even charging fees based on certified products’ sales. Therefore,
ISSA contended that third-party certifiers maintain a direct financial interest in an underlying
product or service’s success.”’ ISSA questioned why the FTC did not propose that marketers
disclose the exchange of fees and financial interest in sales of certified products by third parties as
a material connection.*”®

c. Certifications and Seals as General Environmental Benefit
Claims

Most commenters supported the Commission’s proposed guidance cautioning marketers
that unqualified seals of approval and certifications likely constitute general environmental
benefit claims and therefore should be qualified.”” Green Seal, for example, explained that its

certification program requires marketers featuring the Green Seal mark to provide, in conjunction

2% DMA, Comment 249 at 7.

297 ISSA, Comment 229 at 2; see also DM A, Comment 249 at 5-6 (stating that the fact that many third-
party seal programs require marketers to pay for the use of a seal to cover the costs of running and verifying the
program may be just as material to consumers as the fact that an advertiser who uses a trade association’s seal of
approval is a dues-paying member of that association).

298 Id.; see also CPA, Comment 261 at 2 (stating that the Commission’s guidance reflects an unfounded
assumption that industry trade associations treat their certification customers differently than do for-profit
companies; also noting that payment for certification services is inherent in the nature of any certification service).

299 AWC, Comment 244 at 5; AF&PA, Comment 171 at 4; Weyerhaeuser, Comment 336 at 1; and PPC,
Comment 221 at 5 (stating that unqualified certifications and seals are no different than unqualified general
environmental claims and, thus, should be discouraged); 3Degrees, Comment 330 at 3; Agion, Comment 139 at 1;
CRS, 224 at 6; NAHB Research Center, Comment 227 at 2; EHS Strategies, Comment 111 at 2 (but arguing that the
FTC should not allow marketers to use a mere logo for a product category as a qualification because a logo will not
convey a certifier’s criteria); FPA, Comment 292 at 4; Green Seal, Comment 280 at 3; NPA, Comment 257 at 2;
NAIMA, Comment 210 at 4; Oceana, Comment 169 at 2; SCS, Comment 264 at 6; Sierra Club et al., Comment 308
at 11; WLF, Comment 335 at 1; Evergreen, Comment 188 at 2.
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with the mark, a statement of basis for the mark’s award, and that this approach has worked well
in the marketplace.’®

In contrast, ANA argued that the record does not support the Commission’s “broad and
general mandate” that marketers provide additional language in advertising and labeling any time
they use a globe icon or the prefix “eco,” as proposed Example 5.°°" ANA further asserted that
there is no evidence of “widespread abuse or deception perpetrated by the misuse of certain icons
or artwork,” and that the proposed Guides do not provide sufficient guidance on which visual
depictions may be deceptive. ANA concluded that context is critical in determining whether seals
and logos can be deceptive, and, therefore, recommended the Commission address this issue on a
case-by-case basis rather than creating “broad and ambiguous” guidance that may be challenged
on First Amendment grounds.

Several commenters supporting the Commission’s proposed guidance requested additional
information on how to comply, including specifics on when a certification constitutes a general
environmental claim and how marketers can make effective disclosures. For example, CPDA
cautioned the Commission could, in certain circumstances, incorrectly conclude that a third-party
certification or seal communicates an implied general environmental claim. Specifically, CPDA
noted that a product featuring the word “certified” and an acronym for a trade association may be

construed as an implied environmental claim if made in the context of green colors and

300 Green Seal, Comment 280 at 3.

301 ANA, Comment 268 at 5-6.
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“agricultural or rural graphics.” CSPA requested further guidance on acceptable qualifying
language and how to ensure the language is “clear and prominent.”**

Others expressed concern about the limited space on labels. ACA observed that, due to
other federal and state regulatory requirements, there is increasingly less space for disclosures on
product labels, and some small products will not have sufficient space for both a certification or
seal of approval and the appropriate qualification.’” Similarly, PMA acknowledged that
marketers should qualify seals that convey a broader environmental benefit, but stressed that
marketers are concerned about the space needed for qualifying language. PMA, therefore,
recommended the Guides permit marketers to feature a certification logo accompanied by a “clear
and succinct statement of the basis for the certification,” or by a reference to a website that clearly
explains the certification criteria.’*

In addition, some commenters addressed the proposed guidance’s impact on multi-
attribute certifications. For example, EPA noted that there are several credible “life-cycle

oriented multi-attribute standards and eco-labeling standards™ and suggested the Guides

encourage marketers to use those standards.*”> EPA also suggested the FTC add the following

302 CSPA, Comment 242 at 3.

303 ACA, Comment 237 at 5.

304 PMA, Comment 262 at 9 (also stating that requiring certifiers to modify their trademarked logos would
be a time-consuming and expensive process and could cause some to lose their trademark protection).

305 EPA, Comment 288 at 2-3; see also Green Seal, Comment 280 at 3 (stating that, while its standards and
certifications attempt to capture all life-cycle impacts of a product and service, it avoids using the term
“environmentally preferable” in its certifications because some consumers might interpret this phrase to mean that
the product or service has no environmental impact or is preferable in every possible aspect and also recommending
the Commission consider allowing a comparative claim that a product is environmentally superior if clearly
substantiated by certification to a “robust, life-cycle-based standard”).
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example to provide guidance on how to qualify seals and certifications based on complex, multi-
attribute standards:

Example 7: A product label contains an environmental seal, either in the
form of a globe icon or a globe icon with the text “EarthSteward.”
EarthSteward is an independent, third-party certifier that uses broad-
based, lifecycle-oriented standards developed through a Voluntary
Consensus Process. All available scientific evidence has been used in the
standard development process to ensure the criteria in the standard address
all major environmental issues if meaningful, testable distinctions can be
made for those issues. Either seal likely conveys that the product has far-
reaching environmental benefits, and that EarthSteward certified the
product for all of these benefits. Since independent, third-party
verification can substantiate these claims, the use of the seal would not be
deceptive. The marketer would not be required to include language
limiting the general environmental benefit claim, provided the
advertisement’s context does not imply other deceptive claims. If,
however, the marketer wishes to include such language, the marketer
could state next to the globe icon: ‘EarthSteward certifies that this product
meets a meaningful, broad, life-cycle based environmental standard.”**

Other commenters expressed doubt that, in the context of a multi-attribute certification
program, marketers could realistically explain the basis for an award. For example, FMI
observed that, because many seals and certifying programs incorporate a number of diverse
environmental factors in their evaluation process, it would be challenging to fully explain the

307

process on a label or advertisement’s limited space.”™’ Accordingly, FMI urged the Commission

306 EPA, Comment 288 at 2-3.

307 FMI, Comment 299 at 2 (also stating that consumers may receive more information that they can
reasonably use); see also Green Seal, Comment 280 at 2 (asking the Commission to clarify how service providers
such as hotels and restaurants can make credible claims regarding their environmental practices, and noting that its
certification program for services takes a life cycle approach that requires “implementation of green practices across
the business”™).
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to allow marketers to use multi-attribute seals and logos with a brief, general description, and
provide additional information via website.*"

Finally, Good Housekeeping expressed concern that the proposed guidance would signal
that “being environmentally responsible in one area is sufficient, and [would diminish] other
areas in which the product or company may (or may not) be taking significant environmental
steps.”” Therefore, while agreeing that the FTC’s proposed guidance may make sense for most
products, Good Housekeeping argued it should not apply to multi-attribute seals and certifications
such as the “Green Good Housekeeping Seal,” which encompass a broad range of environmental
factors. Instead, Good Housekeeping recommended that the final Green Guides advise marketers
featuring a multi-attribute label or certification logo to state the product meets the certifier’s
310

definition of “Green” and refer to the certifier’s website.

d. Certifications From, or Appearing to Be From, Government
Entities

Several commenters asked the Commission to provide additional guidance regarding

certifications bestowed by, or appearing to be bestowed by, government agencies.”’' ANA argued

308 FMI, Comment 299 at 2; ITIC, Comment at 6 (stating it would be extremely cumbersome to qualify
any multi-attribute logo or seal on electronic product packaging with all of the specific and limited benefits
associated with that program and that independent certification programs often place strict limitations on marketers’
ability to display or modify the logo for the programs, which may limit the ability of marketers to clearly and
prominently qualify the seal or certification).

39 Good Housekeeping, Comment 78 at 2.
310 Id. (noting that Good Housekeeping’s program evaluates a broad range of categories, including
materials, ingredients and composition of a product, energy usage, water usage, waste generation from
manufacturing process, and packaging and distribution); GAC, Comment 232 at 2 (stating that it would be
unrealistic for multi-attribute certification programs to list every aspect of their certification and that such programs
should be able to state that the certification is multi-attribute and direct the consumer to a website or other resource
for more information).

3 See, e.g., EPA, Comment 288 at 2.
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the proposed Guides do not adequately address situations where consumers might perceive a
connection with the U.S. Government, which could include any program that uses “U.S.” in the
name.’'? Relatedly, SPI suggested the Commission revise proposed Example 4 (certification by
the “U.S. EcoFriendly Building Association’) to address its concern that the use of “U.S.” in
conjunction with an environmental seal may imply an association with the U.S. government.’"?
In addition, NAIMA urged the Commission to state that any representation that a
government body has certified or approved a particular product must be truthful, as the
Commission did in its Home Insulation Rule, which specifically prohibits making false or
misleading references to government standards approval.’'* According to NAIMA, claims that a
product is certified, approved, or endorsed by a government agency are most likely per se false
and misleading because government agencies typically do not endorse, approve, or certify
commercial products. NAIMA noted that the fact that agencies implement specific guidelines on

purchasing environmentally preferable products and services does not mean they have certified,

approved, or endorsed a particular product.’"

312 ANA, Comment 268 at 5; see also Terressentials, Comment 296 at 3-4 (recommending the Commission
bring enforcement actions against companies featuring a logo or seal resembling USDA’s National Organic Program
logo).

313 SPI, Comment 181 at 16.

314 NAIMA, Comment 210 at 5, citing 16 CFR 460.21 (“Do not say or imply that a government agency
uses, certifies, recommends, or otherwise favors your product unless it is true. Do not say or imply that your
insulation complies with a government standard or specification unless it is true.”).

315 Id. at 5 (also noting that product regulation, such as the Consumer Product Safety Commission’s fire
threat regulations, is different from approval, endorsement, or certification); see also JM, Comment 305 at 8-9
(stating that consumers may mistakenly believe a product emission certification conveys the certifier’s standards are
consistent with state and federal environmental and health agencies standards and exposure recommendations, and,
therefore, recommending the Commission consider misleading any claims conveying the impression that product
emission certification levels are adequately health protective or consistent with environmental or health agency
exposure recommendations, or, alternatively, require certifiers in such cases to prominently inform consumers that
its certification levels are not intended to be adequately health-protective for the home or meet current state and
federal health and environmental agency standards or exposure recommendations).
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Others sought clarity on whether and how the Guides apply to government certifications.
For example, CSPA requested the Commission explain whether it views certifications or seals
awarded by government agencies differently than those issued by third-party or private entities.*'®
Alternatively, Green Seal asked the Commission to clarify that the Guides are equally applicable
to government-sponsored labels addressing environmental claims.’'” In particular, Green Seal
argued that certain government-sponsored labels, such as the Energy Star logo, lack clear
explanatory text providing the basis for the logo.’"® In contrast, ITIC opined that, as well-known
certifications, neither EPA’s Energy Star nor EPEAT logos imply general environmental benefits,
and, therefore, need not be qualified.’" ITIC further asserted that manufacturers using the
EPEAT logo on packaging would have little space to list the various specific benefits associated
with that multi-attribute program. It therefore recommended the Commission state that, for well-
known and widely-recognized certification programs, manufacturers can refer consumers to a

website where they can find additional program information.**

316 CSPA, Comment 242 at 3; see also Seventh Generation, Comment 207 at 2 (recommending clarifying

how the FTC views government agency certifications).
317
Green Seal, Comment 280 at 1.

318 Id. (arguing that, although widely recognized by consumers, the Energy Star logo may be misleading
because it is unqualified, and the basis for the Energy Star logo varies from category to category; for example,
consumers may interpret the logo to mean a product is the most efficient in a category, when, in fact, it is may be 10
percent more efficient than non-qualified models (the requirement for room air conditioners) or 30 percent more
efficient than non-qualified models (the requirement for clothes washers)).

319 ITIC, Comment 313 at 5-6.
320 Id. at 6 (also stating that if the Commission clarifies that these seals should be qualified with language
referring to the specific and limited benefits associated with those programs, it should provide an example of how to
appropriately qualify those seals); see also FSC, Comment 203 at 14 (stating that, due to limited “real estate” on
products, and because consumers often become familiar with logos and tag lines, widely-recognized seals and
certificates should be able to use “short forms” of their logos).
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e. Third-Party Certifications as Substantiation

Several commenters addressed the Commission’s proposed guidance on using third-party
certifications as substantiation. Specifically, they discussed three issues: (1) the proposed
guidance reminding marketers that possessing a third-party certification does not eliminate their
obligation to ensure that they have substantiation for their claims; (2) whether the Commission
should require marketers to obtain a third-party certification to substantiate their claims; and (3)
whether the Commission should establish a particular certification system or provide guidance on
the development of third-party certification programs.

i. Ensuring Certification Adequately Substantiates Claims

FPA and CRS agreed that having a third-party certification does not eliminate a
marketer’s obligation to ensure that it has substantiation for all claims reasonably communicated
by the certification.’®" RILA, however, recommended the Guides provide the acceptable level of
research marketers should perform on certification programs before they may rely on those
certifications as substantiation.”” On the other hand, LBA asserted it would be impracticable for
homebuilders, who lack technical expertise, to independently verify information provided by
design professionals, product manufacturers, and third-party certifiers.”” LBA also stated that
requiring homebuilders to independently verify claims may lessen builders’ willingness to

communicate valuable information.***

FPA, Comment 292 at 5; CRS, Comment 224 at 6.

322 RILA, Comment 339 at 2.

333 LBA, Comment 293 at 4-6.

324 Id. (also asking the FTC to include a safe harbor in the Guides for the construction industry, which

would permit homebuilders to use government energy conservation data in their marketing materials).
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Additionally, JM recommended the Guides caution marketers to ensure that certifications
are based on appropriate tests. Specifically, JM recommended the Guides advise that
certifications are misleading unless substantiated by tests and models that match conditions
actually encountered by consumers.’”> For example, it explained that some product emission
certifiers may fail to account for the lower ventilation rates typically present in new homes, and,
consequently, underestimate indoor concentrations from product emissions.**°

ii. Third-Party Certification Not Required To
Substantiate Claims

Most commenters agreed that marketers should not be required to obtain a third-party

certification to substantiate an environmental claim.**’

Others, however, suggested the Guides
require marketers to have certifications in certain circumstances.*”® As discussed in Part III,
supra, GreenBlue and Bekaert argued third parties should certify claims based on life cycle
assessments.’” RILA asserted marketers should obtain certifications to substantiate single-

attribute claims because products featuring such claims may not be environmentally preferable

due to life cycle trade-offs. **°

325 JM, Comment 305 at 5.

326 Id. at 5-6; see also NAIMA, Comment 210 at 5.

327 AAAA/AAF, Comment 290 at 7; AWC, Comment 244 at 5; AF&PA, Comment 171 at 4;

Weyerhaeuser, Comment 336 at 1; PPC, Comment 221 at 5 (endorsing AF&PA’s comment); NPA, Comment 257 at
3; Evergreen, Comment 188 at 2. These commenters did not provide reasons for their support.

328 See, e.g., Bekaert, Comment 307 at 1; GreenBlue, Comment 328 at 2-3; RILA, Comment 339 at 3-4.

329 GreenBlue, Comment 328 at 2-3; Bekaert, Comment 307 at 1.

330 RILA, Comment 339 at 3-4.
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iii. Guidance on Certification Programs
Many commenters agreed the Commission should not establish a particular certification
system or provide guidance on the development of a third-party certification program.”' For
example, EPA explained “the FTC is not in a position to specify the specific process for, or
content of, programs that award seals and certifications,” and, thus, the Commission should

2 Other commenters concurred with the

review certifications on a case-by-case basis.™
Commission’s analysis in this area but, nevertheless, suggested the Guides expressly recommend
the use of “true consensus-based standards, such as those under ISO and the ANSI-accredited
standards organizations . . . that have followed criteria and attributes found in credible
certification programs.”*?

On the other hand, several commenters argued the Commission should provide guidance
on the use of third-party certifications as substantiation. For example, Sierra Club et al.
recommended the Guides clearly identify the criteria by which marketers can make “certification”

claims and the standards by which the Commission will judge and enforce their veracity.”** They

also expressed concern that the Commission failed to consider that, under some certification

331 See, e.g., EPA, Comment 288 at 2; AWC, Comment 244 at 5; AF&PA, Comment 171 at 5;

Weyerhaeuser, Comment 336 at 1; PPC, Comment 221 at 6 (endorsing AF&PA’s comment); Evergreen, Comment
188 at 2.

332 EPA, Comment 288 at 2.
333 AWC, Comment 244 at 5; AF&PA, Comment 171 at 5; Weyerhaeuser, Comment 336 at 1; PPC,
Comment 221 at 6 (endorsing AF&PA’s comment); Evergreen, Comment 188 at 2; see also ISEAL at 3 (suggesting
the Guides reference international best practices for the setting, management, and use of third-party certification
programs and labels to underscore that only standard systems that are transparent, consistent, and open are credible,
specifically referencing the ISEAL’s Code of Good Practice for Assessing the Impacts of Social and Environmental
Standards Systems as an example of best practice for claim substantiation); CRS, Comment 224 at 6; RILA,
Comment 339 at 2.

33% Sierra Club et al., Comment 308 at 3 and 4 (also stating that the “competent and reliable scientific

evidence” substantiation standard fails to take into account that many certification systems use “management
systems,” not actual numeric standards, which are not amenable to expert measurement or quantification).
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systems, the experts conducting the “tests, analysis, and research” are employed by companies
with a strong financial interest in maintaining the certification standard. Therefore, they
suggested the Commission advise against certifications in the following circumstances: (1) when
an industry-founded and -governed “certification” entity portrays itself as “independent,”
“charitable,” or “third-party” but, in fact, is substantially dependent on industry group or
participant financing and has strong ties to industry-created associations;*> (2) when an entity
adopts “vague, ambiguous, heavily-qualified and patently unenforceable environmental
‘standards’ that, in fact, allow practices that can result in environmental injury”; or (3) when the
entity’s “standards-setting process is convened, substantially financed, and dominated by industry
interest.”**

Finally, several commenters disagreed with the Commission’s position that certifiers need
not make their standard or other criteria public. SCS argued that this “lack of transparency” is
inconsistent with international accreditation guidelines for certifiers, such as ISO-14065, and,
therefore, consumers lack “a clear basis upon which to invest their trust.”**’ Similarly, NAHB

asked the Commission to specify that information regarding performance criteria, third-party

verification, internal quality controls, and certification processes should be easily accessible to

335 Id. at 21-25 (specifically suggesting the Guides provide that a certification entity cannot claim it is
“independent” if it is either heavily reliant on or receives substantial financial support from the persons or companies
whose products it certifies and stating that an “independent” or “third-party” certifier must be able to must be able to
affirmatively demonstrate that its governance structure is genuinely independent).

336 Id. (also stating that “off-product,” website qualifications, such as “X is principally funded by the
industries whose products it certifies,” are ineffective because most consumers would “rely heavily on the ‘feeling’
and context of the on-product certification seal” and would not check the website for additional information).

337 3¢S, Comment 264 at 6.
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% According to NAHB, this information will help consumers “best evaluate

any interested party.
the veracity and credibility of certifications being offered.”** NAHB also recommended the
Commission advise that any certification based on confidential calculations is not supported by
competent and reliable scientific evidence and, therefore, is unsubstantiated.**’
4. Analysis and Final Guidance

The final Guides include a new section devoted to certifications and seals.**' This section
clarifies that whether the use of the name, logo, or seal of approval of a third party is an
endorsement depends on the context of the advertisement. The Commission also emphasizes,
through revised and new examples, that a certification or seal can deceptively imply that the certifier
has evaluated a product or service using independently-developed and objectively-applied standards.
The fact that a certifier receives funds from a certified entity, however, does not, in and of itself,
necessarily mean there is a material connection that must be disclosed.

In addition, the final Guides advise that the use of a certification or seal by itself may
imply a general environmental benefit claim. In such cases, marketers should accompany those

certifications or seals with clear and prominent language that effectively conveys that the

certifications or seals refer only to specific and limited benefits. Finally, based on the comments,

33 The NAHB Research Center, Comment 227 at 3; see also GPR, Comment 206 at 3 (stating that when
relying on third-party certifications, marketers should make publicly available the status of certifications and
methodology used for awarding the certification); Weyerhacuser, Comment 336 at 1; UL, Comment 192 at 2 (stating
that the Commission should require certifiers who validate or qualify product claims not based on a published,
consensus-based standard to make publicly available the criteria used to support their certification); GreenBlue,
Comment 328 at 3 (suggesting the FTC set up a public clearinghouse where consumers could review claim
substantiation).

339 NAHB Research Center, Comment 227 at 3.
340 JM, Comment 305 at 11.

31 See 16 CFR 260.6.
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the Commission adds an example illustrating how marketers can effectively qualify certifications
based on comprehensive, multi-attribute standards.
a. Certifications and Seals as Endorsements, Generally
As discussed above, several commenters requested additional guidance on when a

1**? constitutes an endorsement. As

marketer’s use of a third party’s name, logo, or seal of approva
with all advertising claims, consumer interpretation of a seal depends on the net impression of the
advertisement.

The Commission’s experience suggests that consumers likely believe that a seal appearing
to be from an entity other than the manufacturer is an endorsement. Moreover, as one commenter
observed, consumers may interpret a seal as an endorsement even if the seal does not use words

29 ¢¢

such as “certified,” “certification,” “endorsement,” or “approved.” This point is illustrated
through final Example 5, where the marketer’s industry sales brochure for overhead lighting
featured a seal with the name “EcoFriendly Building Association.” Although the marketer
intended this seal to show that it is a member of that organization, the seal did not indicate that it
referred only to membership. Because consumers likely would believe that the EcoFriendly
Building Association evaluated and endorsed the product, the example explains that the marketer
should disclose that the organization did not evaluate the product’s environmental attributes and
that the seal refers only to membership.

On the other hand, a seal or its accompanying language may make clear that it does not

represent a third party’s endorsement. Accordingly, to clarify that the determination of whether

use of a seal constitutes an endorsement is context-specific, the Commission modifies the

32 70 avoid repetition, the Commission uses the word “seal” to refer collectively to names, logos, and
seals of approval.
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language in Section 260.6(b).** The revised language states that “[a] marketer’s use of the name,

logo, or seal of approval of a third-party certifier or organization may be an endorsement.””*** For

example, consumers may not perceive a seal to be an endorsement if the seal or its context clearly
reflects the marketer’s participation in a recycling program. The Commission adds the words “or
organization” because, as one commenter observed, marketers may feature seals from third-party
organizations that are not certifiers, and, depending on the context, consumers may infer these
seals reflect those organizations’ endorsements.
b. Material Connection

The proposed certification section advised marketers to follow the Endorsement Guides,
which require marketers to disclose “material connections.” The Endorsement Guides provide
that a marketer must disclose “connection[s] between the endorser and the seller of the advertised
product that might materially affect the weight or credibility of the endorsement (i.e., the
connection is not reasonably expected by the audience).”** In the October 2010 Notice, the
Commission explained that consumers likely place different weight on a certification from an
industry association than from an independent, third party. It also proposed two examples
illustrating when marketers should disclose a material connection, both involving seals of
approval by a trade association of which the marketer is a member. The Commission explained

that consumers likely expect that an endorser is truly independent from the marketer and that the

3 The proposed Guides stated that “[a] marketer’s use of the name, logo, or seal of approval of a third-

party certifier is an endorsement.” 16 CFR 260.6(b) (emphasis added).

3% 16 CFR 260.6(b) (emphasis added).

3% 16 CFR 255.5.
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trade association certifiers in the examples are not truly independent because the marketer pays
membership dues to the association.

Some commenters criticized the Commission’s analysis and the proposed examples.
Among other things, they argued that many industry certifiers use independent parties to develop
and apply their certification standards. Therefore, an inference that a trade association
certification is based on weak standards or poorly applied standards may be inaccurate. They also
asserted the Commission erroneously assumed that trade association certifiers are not
independent because they receive dues from their members. They explained that non-industry
certifiers also receive compensation for their services and, therefore, have the same connection.
Conversely, some commenters urged the Commission to clarify that a marketer need not disclose
payment for certification if the marketer paid a fee to an independent, third-party certifier.

The Commission agrees that the proposed examples were overbroad and thus revises its
guidance. As an initial matter, the Commission clarifies that marketers featuring certifications
from third-party certifiers need not disclose their payment of a reasonable certification fee if that
is their only connection to the certifier. Consumers likely expect that certifiers charge a
reasonable fee for their services and, therefore, doing so does not create a material connection.**®
Thus, the Commission revises Example 8 (proposed Example 6) to clarify this point.**” Example
8 describes a seal of approval from a non-profit, third-party association. While the proposed

example concluded without explanation that “there are no material connections between” the

346 In contrast, consumers are unlikely to expect, for example, that the certifier receives a percentage of

gross product sales in return for its service. This fact would likely materially affect the credibility that consumers
attach to the endorsement. See Section 255.5 of the Endorsement Guides, Example 4.

347" As noted in footnote 1 of 16 CFR 260.6, the examples in this section assume that the certifiers’

endorsements meet the criteria provided in the Expert Endorsements (255.3) and Endorsements by Organizations
(255.4) sections of the Endorsement Guides.
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certifier and the marketer, the final example now clarifies that payment of a reasonable fee alone
does not create a material connection.

There may be a material connection when a certification conveys that the certifier is
independent but there are ties between the certifier and marketer, such as when the certifier is a
trade association of which the marketer is a member or when a marketer’s officer sits on the
certifier’s board. Whether there is a material connection in such cases depends on whether these
ties affect the weight or credibility of the certification. If, for example, an independent certifier
administers an industry trade association certification program by objectively applying a
voluntary consensus standard (i.e., a standard that has been developed and maintained by a
voluntary consensus standard body), then the connection between the industry group and the
marketer would not likely be material.**® Specifically, the bias that consumers reasonably expect
to permeate, or at least leak into, the process from such a relationship is no longer extant when the
standards are created through an open, balanced process and applied objectively by an
independent auditor.

Even when marketers do not have a material connection to a certifier, such as when a
trade association uses voluntary consensus-developed standards that are applied by an
independent auditor, or when a marketer’s only tie to a certifier is reasonable compensation for its

certification services, marketers should still ensure they have adequate substantiation for

348 Voluntary consensus standard bodies are “organizations which plan, develop, establish, or coordinate
voluntary consensus standards using agreed-upon procedures. . .. A voluntary consensus standards body is defined
by the following attributes: (i) openness, (ii) balance of interest, (iii) due process, (iv) an appeals process, (v)
consensus, which is defined as general agreement, but not necessarily unanimity, and includes a process for attempting
to resolve objections by interested parties, as long as all comments have been fairly considered, each objector is advised
of the disposition of his or her objection(s) and the reasons why, and the consensus members are given an opportunity
to change their votes after reviewing the comments.” Circular No. A-119 Revised, Office of Management and Budget
at www.whitehouse.gov/omb/circulars all9.
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reasonable consumer understanding of their claims.*** A voluntary consensus standard-
development process does not necessarily result in standards that constitute adequate
substantiation for a particular claim.**

Marketers need not employ this material connection analysis when the advertisement,
through the seal itself or otherwise, does not convey that the certifier is independent. For
example, when a seal clearly and prominently features an industry name (e.g., The X Products
Industry Association Seal Program), then it does not imply that the certifier is independent. To
determine whether a seal conveys that the certifier is independent, marketers should examine the
net impression of the advertisement.

Consistent with this analysis, the Commission eliminates proposed Example 2. This
Example stated that a marketer who is a dues-paying member of the “Renewable Market
Association” should necessarily disclose that fact because its use of the seal likely conveyed that
the association is independent from the product manufacturer. This example, however, failed to
take into account whether the dues paid to the certifier affected the certifier’s independence.

The Commission also revises proposed Example 3 and adds two new examples to
illustrate that marketers conveying that their products have been endorsed by an independent third

party, and who have a connection beyond payment of a reasonable certification fee, must ensure

3916 CFR 260.6(c).

350 . . . . . .
This analysis addresses only whether a material connection exists. The Commission does not mean to
suggest that only a voluntary consensus standard-development process could result in standards that constitute adequate
substantiation.
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the certifier objectively applies standards that are developed and maintained by a voluntary
consensus standard body or disclose the material connection that likely exists.>'

New Example 2 (proposed Example 3) describes a manufacturer that advertises its
product as “certified by the American Institute of Degradable Material” (“AIDM”). AIDM is an
industry trade association with appropriate expertise to evaluate products’ biodegradability. To
be certified, marketers must meet standards that have been developed and maintained by a
voluntary consensus standard body. AIDM hires a third-party independent auditor who applies
these standards objectively. The revised example explains that this advertisement likely is not
deceptive.

New Example 3 describes a marketer touting a seal of approval from “The Forest Products
Industry Association.” Because it is clear from the certifier’s name that the product has been
certified by an industry group, the certification likely does not convey that it was awarded by an
independent certifier. Therefore, the marketer need not make a material connection disclosure.

In new Example 4, a marketer’s package features a certification with the text “Certified
Non-Toxic.” This certification likely conveys that the product is certified by an independent

organization. The certifier standards are developed by a voluntary consensus standard body.

Although non-industry members comprise a majority of the certifier’s board, an industry veto

31 The Commission also slightly revises proposed Example 1 (Example 1 in the final Guides), which

described a “GreenLogo” seal created by the manufacturer to convey its paint meets the manufacturer’s own

standards. The example cautions marketers that consumers likely would believe that an independent, third party with
appropriate expertise awarded the seal, not the manufacturer itself. Therefore, it advises marketers to accompany the
seal with clear and prominent language indicating that the marketer awarded the seal to its own product. The
Commission retains this guidance but revises the example to clarify that the manufacturer also should disclose if an
independent, third-party certifier applies the manufacturer’s own standards. Specifically, the example now states that
use of the GreenLogo seal would be deceptive if “no independent, third-party certifier objectively evaluated the paint
using independent standards.” (emphasis added). Consumers are likely to consider the certifier's use of the marketer’s
own standards to be material.
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could override any proposed changes to the standards. Therefore, the certifier is not independent,
and the claim would be deceptive.

c. Certifications and Seals as General Environmental Benefit
Claims

The vast majority of commenters supported the Commission’s guidance that marketers not
use “unqualified” environmental certifications and seals, which likely convey general
environmental benefit claims. No commenter submitted new consumer perception evidence
addressing this issue.’”> Therefore, the Commission retains its guidance and the accompanying
examples.”” Some commenters, however, questioned when a certification conveys a general
environmental benefit claim and therefore should be qualified. In response to these comments,
the final Guides clarify that an environmental certification or seal of approval likely conveys a
general environmental benefit claim when it does not clearly convey, either through its name or
other means, the basis for the certification. Because it is highly unlikely that marketers can
substantiate such a generalized claim, they should not use environmental certifications or seals
that do not convey the basis for the certification. The final Guides further state that marketers can
qualify general environmental benefit claims conveyed by environmental certifications and seals
of approval by using clear and prominent language that effectively conveys that the certification

or seal refers only to specific and limited benefits.

32 The Commission’s study did not test consumer interpretation of seals of approval or certifications.
Given the diversity of seal and certification designs, it would have been difficult to draw general consumer
perception conclusions from testing one particular design.

333 As discussed above, the Commission modifies some of these examples to clarify when a material

connection may exist. It does not modify the Commission’s advice on qualifying a certification implying a general
environmental benefit claim.
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The Guides provide some examples of when a certification conveys a general
environmental benefit claim and therefore should be qualified. For instance, the Commission’s
examples advise that an environmental seal featuring a globe icon, a globe icon with the text
“EarthSmart,”** and a seal called “GreenLogo for Environmental Excellence™* likely convey
that an advertised product has far-reaching environmental benefits.”>® These examples suggest
appropriate qualifications. In contrast, in other examples, the Commission suggests that products
described as “certified by the American Institute of Degradable Materials,”**’” and “Certified Non-

3% and a product featuring a seal from the “No Chlorine Products Association™* do not

Toxic,
convey a general environmental benefit. The names of these certifications effectively convey that
the featured certifications apply only to specific environmental attributes (i.e., degradability, non-
toxicity, and no chlorine, respectively) rather than to the overall environmental benefit of the
products.

When a certification does convey a general environmental benefit, the Guides’ examples

illustrate a few, but not the only, effective ways to qualify that claim clearly and succinctly. For

example, the Commission states that a marketer featuring the EarthSmart logo could effectively

354 Example 6, formerly Example 5.

355 Example 1.
3% One commenter questioned whether marketers must qualify any seal featuring a globe icon or the prefix
eco.” Globe images often convey broad environmental benefits and should be qualified accordingly. In certain
contexts, however, a globe image may not convey an environmental claim at all. For example, an advertisement for

113

a travel agent featuring a globe without environmental cues likely does not imply that its service is environmentally
beneficial. In contrast, the use of the prefix “eco” likely conveys general environmental benefits in all contexts.
Marketers should therefore qualify seals featuring globe images or the prefix “eco” as necessary depending on the
context of the advertisement.

357 Example 2.

338 Example 4.

3% Example 8.
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qualify its general environmental benefit claim by accompanying the seal with clear and
prominent language stating that “EarthSmart certifies that the product meets EarthSmart
standards for reduced chemical emissions during product usage.” Alternatively, the seal itself
could state “EarthSmart Certified for reduced chemical emissions during product usage.”
Similarly, a marketer could qualify the general claim conveyed by “EcoFriendly Building
Association” seal by accompanying the seal with a clear and prominent statement that the product
is “made from 100 percent recycled metal and uses energy efficient LED technology.”
Ultimately, however, context is critical in determining whether a particular seal is deceptive, and
this determination necessarily must be done on a case-by-case basis.

Certifications based on broad-based, multi-attribute standards pose a unique challenge
when they convey a general environmental benefit claim.’® In some cases, the number of
attributes evaluated by a certifier is so great that it is impracticable to effectively communicate all
evaluated attributes. To address this situation, the Commission adds new Example 7. In this
example, a one-quart bottle of window cleaner features a seal with the text “Environment
Approved.” An independent, third-party certifier with appropriate expertise granted this seal after
evaluating 35 environmental attributes. The seal clearly and prominently states that “[v]irtually
all products impact the environment. For details on which attributes we evaluated, go to [a
website that discusses this product].” This statement likely prevents consumers from inferring
that a product has no negative impact even though the name of the seal conveys a general
environmental benefit claim. It also signals that the certified product may not have every

attribute consumers appear to perceive from an unqualified, general environmental benefit

30 Multi-attribute claims are those that make claims about multiple environmental benefits, not multiple
attributes for a single claim (e.g., recyclable).
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claim.”®' Because this statement ameliorates deception before the consumer views the referenced
website, the marketer’s reference to a website for additional information is appropriate. Having
made reference to a website, however, the marketer must also ensure that the website actually
provides the referenced information and that this information is truthful and accurate.

Moreover, as explained in Part I1.B., supra, while websites can provide useful, additional
information regarding a certification, the Commission reminds marketers that they cannot use
websites to qualify otherwise misleading claims appearing on labels or in other advertisements.
Marketers must state all qualifiers clearly and conspicuously with the claims.

Finally, the Commission reminds marketers that a certifier’s criteria must be relevant and
sufficiently rigorous to substantiate all claims reasonably communicated by the certification.

d. Certifications From, or Appearing To Be From, Government
Bodies

Several commenters expressed concern that marketers may deceptively claim, either
expressly or by implication, that a government agency has certified their product. The Guides
already address this concern by stating it is deceptive to misrepresent that a product, package, or
service has been endorsed or certified by any “independent third party,” including a government

362
agency.

1 The Commission does not advise marketers to use this type of qualification where a marketer makes a

non-certified general environmental benefit claim based on attributes that are too numerous to be effectively
communicated. The record does not indicate that this is a significant issue.

%2 16 CFR 260.6(a). Moreover, if a certification falsely conveys that it has been granted by a government
agency, this may constitute fraud, which is best addressed through law enforcement actions rather than Commission
guidance. Outside the environmental context, the Commission has pursued companies and individuals
misrepresenting their affiliation with government agencies and will continue to be vigilant in this area. See, e.g.,
FTC v. Fed. Loan Modification Law Center, LLP, Civil Action No. SA-CV-09-401-CJC (MLGx) (C.D. Cal. Apr. 6,
2009); FTC v. http://bailout.hud-gov.us and http://bailout.dohgov.us, and Thomas Ryan, Civ. No. 1:09-cv-00535-
HHK (D.D.C. Apr. 6,2009).
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The Commission, however, modifies proposed Example 4 (now Example 5), which
referred to the “U.S. EcoFriendly Building Association.” A commenter expressed concern that
the use of “U.S.” in conjunction with an environmental seal may indicate an affiliation with the
U.S. government. To eliminate any confusion, the Commission removes the “U.S.” reference,
which is not central to the guidance in the example.*®

In addition, several commenters asked the Commission to clarify whether its guidance
applies when marketers feature federal government agencies’ certifications. In response, the
Commission clarifies that marketers are responsible for substantiating claims conveyed by any
certification, including government certifications. The Commission, however, has never brought
an enforcement action against a marketer that legitimately qualifies for an agency’s certification
and advertises that certification consistent with the agency’s requirements. The Commission does
not want to put marketers in a position of trying to comply with potentially contradictory advice
from two federal agencies. To avoid such problems, the Commission actively collaborates with
other agencies, such as EPA, Department of Energy, and USDA, to address such issues.

e. Substantiation

The final Guides caution marketers that “[t]hird-party certification does not eliminate a

marketer’s obligation to ensure that it has substantiation for all claims reasonably communicated

by the certification.””* Although one commenter expressed concern that it would be burdensome

for marketers to independently verify information provided by manufacturers and third-party

39 This example makes clear that displaying the organization’s seal may cause consumers mistakenly to

believe that the organization has evaluated and endorsed the product. The marketer could avoid deception by stating
that the seal refers to the company’s membership only, and that the association did not evaluate the product’s
environmental attributes.

3% 16 CFR 260.6(c).
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certifiers, the Guides do not impose specific substantiation techniques or standards beyond that
which Section 5 already requires.

As one commenter noted, marketers advertising certifications should ensure that the
certifier’s research is not only methodologically sound, but also relevant to the specific product
promoted and its advertised benefit. Therefore, a certifier’s tests and models should replicate the
conditions consumers reasonably encounter. Significant discrepancies between the test
conditions and real-life use likely mean the marketer does not actually possess the required
substantiation. Thus, marketers should evaluate whether it is appropriate to extrapolate from the
tests to the claimed benefit. For example, as one commenter noted, a certifier evaluating
chemical emissions in a new residence may not be able to rely on tests designed to gauge
emissions in a classroom or commercial office.

Most commenters supported the Commission’s decision not to establish a particular
certification system or to provide guidance on the development of third-party certification
programs. There may be multiple ways to develop standards that would constitute competent and
reliable scientific evidence. Experts in the field are in the best position in a dynamic marketplace
to determine how to establish certification programs to assess the environmental attributes of
products. The Commission will continue to evaluate the adequacy of third-party certifications as
substantiation on a case-by-case basis.

The Commission also declines to maintain a list of “approved” third-party certifiers.

Section 5 of the FTC Act gives marketers the flexibility to substantiate their claims with any
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35 Marketers can choose for themselves whether they

competent and reliable scientific evidence.
want to rely on a third-party certification as all or part of their substantiation, and, if so, whom
they select as a certifier.

Finally, despite some commenters’ suggestions that the Guides require certifiers to make
their standards public, the Commission cannot include this guidance. While Section 5 requires
that marketers possess substantiation for their claims prior to making them, it does not require
that marketers make their substantiation publicly available. The Guides, as administrative
interpretations of Section 5, cannot advise marketers to do what the law does not require.
However, the Commission notes that in some circumstances greater transparency may be helpful
to consumers.

D. Compostable Claims
1. The 1998 Guides

The 1998 Guides stated that marketers should substantiate compostable claims with
competent and reliable scientific evidence demonstrating that “all the materials in the product or
package will break down into, or otherwise become a part of, usable compost (e.g., soil-
conditioning material, mulch) in a safe and timely manner in an appropriate composting program

or facility, or in a home compost pile or device.”*® Additionally, the Guides advised marketers to

qualify compostable claims “to the extent necessary” to avoid consumer deception.’®” For

365 See Substantiation Policy Statement, 104 FTC at 840 (explaining that what constitutes a reasonable

basis for claims depends on a number of factors); see also FTC, Dietary Supplements: An Advertising Guide for
Industry (2001), available at http://www.ftc.gov/bcp/edu/pubs/business/adv/bus09.pdf (stating that “[t]he FTC will
consider all forms of competent and reliable scientific research when evaluating substantiation™).

3% 16 CFR 260.7(c)(1).

367 Id.
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instance, the Guides stated an unqualified claim “may be deceptive if [the item] cannot be safely
composted in a home compost pile or device.”*® Further, they stated: “A claim that a product is
compostable in a municipal or institutional composting facility may need to be qualified” to alert
consumers to any “limited availability of such composting facilities.”**
2. Proposed Revisions

In its October 2010 Notice, the Commission proposed retaining its advice on compostable
claims, based on evidence of the continued scarcity of large-scale composting facilities and
consumer perception evidence.’”® Specifically, in a survey commissioned by ACC, 62 percent of
respondents said they do not have access to, and an additional 28 percent do not know if they

71 Nevertheless, 43 percent of respondents

have access to, large-scale composting facilities.
interpreted an unqualified compostable claim to mean that such a facility is actually available in
their area.”” The survey also found that 71 percent of respondents believed that an item labeled
“compostable” would decompose in a home compost pile or device.*”

Additionally, the Commission addressed a comment regarding the time in which an item

should break down into safe, usable compost. The Commission proposed restating the position it

3% 14,

39 14. at 260.7(c)(2).

37075 FR 63570-71. Large-scale composting facilities that accept feedstocks other than yard trimmings
remain uncommon in the United States. See Food Composting Infrastructure, BioCycle, Dec. 2008, at 30 (noting
that in 2008, only 92 commercial composters and 39 municipal composters provided food waste composting); EPA,
Municipal Solid Waste in the United States: 2007 Facts and Figures at 148, available at
http://www.epa.gov/wastes/nonhaz/municipal/pubs/msw07-rpt.pdf (“In 2007, there were 16 mixed waste
composting facilities, two more than in 2006.”).

3 See APCO, Biodegradable and Compostable Survey Topline at 9.

372 Id.

37 1d. at 6.
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articulated in 1998: “timely manner” means in “approximately the same time as the materials
with which [the item] is composted, e.g., natural plant matter.””
3. Comments

Most commenters generally supported the Commission’s proposed guidance.’” For
example, GPI stated that “[b]y clarifying that [products making] compostable claims must safely
break down within the same period of time as those materials with which [they are] composted,
the FTC will protect consumers from misleading and deceptive product promotion.”*"
Additionally, NAPCOR referred to the proposed guidance as “important” and gave its “full
support.”?”

A few commenters, however, repeated assertions that the Commission should adopt two
ASTM standards, D6400 and D6868, which purport to validate a plastic material’s ability to
convert to compost in large-scale facilities.””® According to the USCC, for example, while these
standards have flaws, they are scientific and produce consistent results.*”
4. Analysis and Final Guidance

The Commission considered ASTM D6400 and D6868 in its October 2010 Notice and

found that those protocols likely do not typify compost facility operations nationwide. Rather,

37 75 FR 63571.
375 See, e.g., ACC, Comment 318 at 4; AF&PA, Comment 171 at 6; GPI, Comment 269 at 3; Green Seal,
Comment 280 at 5; NAPCOR, Comment 187 at 3; PPC, Comment 221 at 7 (endorsing AF&PA’s comment).

376 GPI, Comment 269 at 3.

377 NAPCOR, Comment 187 at 3.

378

FR 63571.

See, e.g., BASF, Comment 276 at 1; OWS, Comment 333 at 1; USCC, Comment 147 at 1; see also 75

37 UscC, Comment 147 at 1-2.
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they reflect “optimum [operating] conditions” and ignore “wide variation” in actual facility
operations.”® Commenters supplied no evidence to the contrary. In fact, a prominent report cited
by one supporter of the standards emphasizes the wide variation in facility operations, i.¢., that
each facility sets its own parameters concerning permissible feedstocks, feedstock size reduction,
composting method, feasible composting time, etc.”® Because of these variations, the ASTM
protocols likely do not replicate typical compost facility environments. Therefore, consumers
whose local facility operates differently than the ASTM’s assumptions would be deceived if their
item were incapable of being composted. Thus, these protocols alone do not substantiate
unqualified compostable claims for widely-marketed items.*™

Accordingly, based upon the paucity of large-scale compost facilities and the available
consumer perception evidence, the final Guides adopt the Commission’s proposed guidance
without change.” The Guides state that a compostable claim should be substantiated by
competent and reliable scientific evidence that the entire item will break down into, or otherwise
become part of, usable compost in a safe and timely manner (i.e., in approximately the same time
as the materials with which it is composted) in an appropriate composting facility or a home

compost pile. The Guides also state that compostable claims should be clearly qualified if, for

%075 FR 63571.
381 BASF, Comment 276 at 2 (citing Compostable Packaging: The Reality on the Ground, Blue Green
Institute 2010); see Compostable Packaging at 7-8 (“The variability of composting facilities cannot be stressed
enough. No two are the same when looking at the operating systems, feedstock sources, state regulations, markets
for compost, etc.”), available at

http://legis.wisconsin.gov/lc/committees/study/2010/SUP/files/SPC Compostable Packaging final.pdf.

B2 A widely-followed industry standard may violate the FTC Act if it harms consumers through deception
or unfairness. See, e.g., Am. Fin. Servs. Ass’nv. FTC, 767 F.2d 957 (D.C. Cir. 1985); Harry & Bryant Co. v. FTC,
726 F.2d 993 (4th Cir. 1984).

% See 16 CFR 260.7.
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example, an item cannot be composted safely or in a timely manner at home, or if necessary
large-scale facilities are not available to a substantial majority of consumers.
E. Degradable Claims
1. The 1998 Guides
The 1998 Guides stated that an unqualified degradable claim should be substantiated with
competent and reliable scientific evidence that the entire product or package will completely
break down and return to nature within a reasonably short period of time after customary
disposal.”® They also provided that marketers should qualify degradable claims to avoid
consumer deception about: (1) the product or package’s ability to degrade in the environment
where it is customarily disposed; and (2) the rate and extent of degradation.*®
2. Proposed Revisions
In its October 2010 Notice, the Commission proposed clarifying its guidance on
degradable claims for items entering the solid waste stream, but declined to adopt a particular
substantiation test.**® The proposed Guides advised marketers to qualify claims if a solid waste
item will not fully decompose within one year of customary disposal.*®” The Commission based
its proposed guidance on a consumer perception survey and evidence of customary solid waste
disposal methods. In the survey, 60 percent of respondents stated they would expect an item
labeled biodegradable without qualification to decompose in one year or less. Such waste,

however, customarily ends up in landfills, incinerators, and recycling centers, which dramatically

384 16 CFR 260.7(b).

385 Id.

386 75 FR 63569-70.

7 1d. at 63569.
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inhibit or altogether preclude total decomposition.”® Because of the minute chance that any item
disposed of using these customary methods would totally decompose in one year, the
Commission proposed that marketers qualify all degradable claims for such items. The
Commission also declined to adopt any particular substantiation protocol for solid waste items
because the suggested protocols did not replicate the heterogeneous conditions found in landfills,
the most common disposal environment.*

In its October 2010 Notice, the Commission also sought comment on whether the one-
year threshold could lead to deception where consumers expect an item to degrade more quickly —
e.g., a plant pot decomposing rapidly in soil. Finally, given the lack of information on the record
about liquid waste decomposition, the Commission sought consumer perception evidence
concerning these claims.

3. Comments

As discussed below, many commenters supported the Commission’s proposed guidance,
including addressing oxo-degradable claims like other degradable claims. A few, however,
disagreed, suggesting the guidance was too restrictive. Additionally, two commenters suggested
the Commission adopt methods to substantiate biodegradable claims for substances entering the

liquid waste stream.

388 EPA, Municipal Solid Waste Generation, Recycling, and Disposal in the United States: Facts and
Figures for 2010 at 1-2, available at
http://www.epa.gov/wastes/nonhaz/municipal/pubs/msw 2010 rev factsheet.pdf.

389 75 FR 63569.
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a. Comments Supporting the Commission’s Analysis

Several commenters supported the Commission’s proposed guidance.””® For example, the
AFPR stated: “[G]iven the attributes of a modern landfill, a claim of degradable may well be
misleading and qualification should be required. When disposed of in a manner that promotes
and/or allows degradation, AFPR believes the one-year period for degradability to be
reasonable.”' ACC commented: “We support the Commission’s proposal to treat oxo-
degradable and oxo-biodegradable claims, and any other claim including the root word
‘degradable,’ like all other degradable claims™ because they “are interchangeable in terms of
consumer perception.”*?

b. Comments Disagreeing with the Commission’s Approach

A few commenters disagreed with the Commission’s proposed guidance. For example,
EcoLogic posited that the one-year guideline for solid waste items was shorter than what
consumers may expect for complete decomposition.*”® In support, the company submitted a

consumer perception study conducted by Synovate.***

After showing respondents numerous
statements about landfills, including that “traditional plastics” take “hundreds of years to

decompose,” Synovate asked respondents to select from a group of answers about how long a

390 See, e.g., AFPR, Comment 246 at 2; ACC, Comment 318 at 3-4; CU, Comment 289 at 1; GPI,

Comment 269 at 3; NAPCOR, Comment 187 at 3; Webster Industries, Comment 161.
391
AFPR, Comment 246 at 2-3.
392 ACC, Comment 318 at 3-4; see also GPR, Comment 206 at 2; CAW, Comment 309 at 1.
393 .
EcoLogic, Comment 245 at 4, 6.

394 14. at 8-28.
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biodegradable plastic package would take to decompose in a landfill.**> Twenty-five percent of
respondents answered less than one year, and an additional 45 percent responded less than five
years. Because the two groups together comprise 70 percent of respondents, EcoLogic
recommended the Commission raise its one-year guideline to five years.*°

In addition, WLF asserted the proposed guidance would burden advertisers “far more than
.. . 1s permissible under the First Amendment . . . [by requiring a] lengthy explanation regarding
the ability of the product to degrade when disposed of in the most customary manner.”**” WLF
stated a marketer should be able to label a package simply as “degradable” if it will fully
decompose quickly when littered — even though it is disposed customarily in a landfill where
decomposition will be severely inhibited.*®

Finally, a few commenters proposed that the Commission adopt a particular testing
standard, such as ASTM D 5511, as substantiation for unqualified degradable claims. While
acknowledging that such standards may not strictly “mimic the conditions found in a landfill,”**
these commenters suggested adoption of these standards because they “foster consistency and

comparability of claims.”*"!

395 1d. at 18, 21, 23.

39 EcoLogic is a manufacturer of “biodegradable plastic additives.” Other such manufacturers also urged

a guideline greater than one year, but no commenter other than EcoLogic submitted consumer perception evidence.

397 WLF, Comment 335 at 11.

398 Id.

399 See, e.g., Northeast Laboratories, Comment 230 at 1; PEC, Comment 167 at 5.

400 Northeast Laboratories, Comment 230 at 1.

401 SPI, Comment 181 at 5-7; Northeast Laboratories, Comment 230 at 1.
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c. Comments Addressing Separate Issues

The Commission also requested comment on whether the one-year guidance may mislead
consumers who expect much more rapid decomposition. No commenter provided evidence that
consumers expect solid items to degrade in much less than one year. The Commission also
requested comment regarding how long consumers expect it will take a liquid (or dissolvable
solids) labeled degradable without qualification to fully decompose. No commenter supplied
evidence of such timeframe. However, two commenters proposed adoption of complex EPA
standards used to assess “ready biodegradability” in liquids.*”* Specifically, they asserted that
these protocols have gained “world-wide acceptance” for assessing biodegradability in water.*”
In contrast, EPA and P&G posited that these protocols (and similar OECD protocols) are
accepted only for testing single chemicals, not mixtures.*** EPA noted that it “is not aware of
data demonstrating that existing methods could support a claim of biodegradation in a reasonably
short period of time” because “negative synergies between chemicals [in a mixture] might impact
the rate of degradation.”*” Additionally, P&G asserted that “low . . . , but nonetheless
significant, levels of non-biodegradable ingredients in complex mixtures like cleaning products”

can go undetected by these methods.**

402 ACI, Comment 160 at 4; CSPA, Comment 242 at 4.

403 Id.

404 EPA, Comment 288 at 5; P&G, Comment 159 at 3. Nearly all commercial products that enter the
liquid waste stream are mixtures, not single-chemical products.

405 EPA, Comment 288 at 5.

406 P&G, Comment 159 at 3.
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4. Analysis and Final Guidance

The final Guides state that an unqualified degradable claim for items entering the solid
waste stream should be substantiated with competent and reliable scientific evidence that the
entire item will fully decompose within one year after customary disposal.*”” Furthermore, the
final guidance treats oxo-degradable claims like other degradable claims.

a. One-Year Guideline for Unqualified Claims on Solid Waste

As discussed above, some commenters challenged the proposed one-year guideline for
unqualified degradable claims. The available consumer perception evidence, however, supports
this guidance. As discussed in the October 2010 Notice, in a survey by APCO Insight, 60 percent
of respondents expected that an item marketed as degradable without qualification will fully
decompose in less than one year.*® The Commission concludes that this survey is a more reliable
indicator of consumer perception than the Synovate study in which only 25 percent of
respondents had the same expectation.*”’

Unlike the APCO survey, the Synovate study results suggest that respondents’ answers
may have been not only biased, but also influenced by a tendency to avoid extreme answers. As a
result, reliable real-world conclusions cannot be drawn from the Synovate study. First, some
respondents’ answers to the question about decomposition timing likely were biased by framing

from several previous statements and questions. For example, respondents were told that the

47 See 16 CFR 260.8.
498 75 FR 63569. More specifically, 34 percent of respondents stated they expect full decomposition in
under six months, and an additional 26 percent stated they expect the same in less than one year. APCO,
Biodegradable and Compostable Survey Topline at 2 (available at
http://www.ftc.gov/bep/edu/microsites/energy/documents/APCO-Survey.pdf).

499 Both studies may be faulted for lacking control groups and presenting the timeframe questions with
closed-ended, rather than open-ended, answers, but they nevertheless are the only studies in the record.
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study was paid for by a company that creates products designed to “be helpful to the environment
and [] improve the ways that plastic products are disposed.”'® Additionally, respondents were
informed that “non-biodegradable plastic products take hundreds of years to decompose.”'" Such
statements are absent from most marketing contexts, and did not appear in the APCO
questionnaire.

Second, the Synovate study indicates that some respondents were influenced by an
aversion to extreme responses. When asking about decomposition timing, Synovate provided
respondents with choices including “less than 1 year,” and five much longer time periods. Unlike
the APCO questionnaire, the Synovate questionnaire did not provide respondents with multiple
options of time periods less than one year. While 25 percent of Synovate’s respondents selected

the initial option, a much larger subset chose the next available option.*'?

This pattern of
responses, together with the absence of choices in the range of less than one year, suggests that
some respondents were avoiding an extreme response.*””> By contrast, the APCO survey offered
respondents multiple options of less than one year and more than one year, and the pattern of
answers was not clustered next to an extreme.*'* Thus, the Commission concludes that the

proportion of consumers expecting full decomposition in under one year would be closer to 60

percent rather than 25 percent.

410 EcoLogic, Comment 245 at 18.

4t EcoLogic, Comment 245 at 21.

412 Forty-five percent chose the next available option “less than 5 years.” Id. at 23.

413 See generally Itamar Simonson & Amos Tversky, Choice in Context: Tradeoff Contrast and

Extremeness Aversion, 29 J. Mktg. Research 281 (1992).

14 Nineteen percent of APCO’s respondents selected the initial option “one month or less,” and seven

percent chose the second available option “three months or less,” indicating no extremeness aversion.
Biodegradable and Compostable Survey Topline at 2.
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Furthermore, the one-year guidance should not chill truthful speech. The Guides are
administrative interpretations of the FTC Act. They do not create an obligation that does not
already exist under Section 5. Rather, they clarify marketers’ existing obligations under the law.
The Guides advise it is deceptive to make an unqualified degradable claim on solid waste items
unless the items completely decompose within one year of customary disposal. This advice is
based on evidence that customary solid waste disposal methods severely inhibit decomposition
and that consumers expect an item labeled biodegradable without qualification to decompose in
one year or less. Notwithstanding this advice, neither Section 5 nor the Guides can prohibit a
marketer from making an unqualified degradable claim if it has substantiation for all reasonable
interpretations of such claim.*"

b. Substantiation

Some commenters recommended that the Commission create a safe harbor for a scientific
protocol(s) that could be used to substantiate degradable claims for items entering the solid waste
stream. As discussed in the October 2010 Notice, the Commission declined to adopt a particular
substantiation protocol because the suggested protocols do not replicate actual, highly variable
landfill conditions, such as the size of the disposed item, its compression, and levels of moisture
and temperature.*'® Since that time, no commenter identified any standard that does so.

Therefore, the Commission does not create a safe harbor for any particular testing protocol.

15 Because the Guides are not an independent source of legal authority for the Commission, any law

enforcement action must be based on a case-specific investigation. See Pac. Gas & Elec. Co. v. Fed. Power
Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974) (general statement of policy is not binding and is “not finally
determinative” of issues or rights); Nat’l Mining Ass’n v. Sec’y of Labor, Mine Safety & Health Admin., 589 F.3d
1368, 1371 (11th Cir. 2009).

46 75 FR 63569; “[T]here are no ‘standard’ landfill conditions in the United States, as moisture and
temperature levels can vary greatly by region and climate.” Northeast Laboratories, Comment 230 at 1.
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c. Oxo-Degradable Claims Guidance
As discussed above, commenters supported the Commission’s proposal to treat variants of
the claim “degradable” like other degradable claims. Consumers likely interpret “oxo-" variants
of degradable claims like other degradable claims. The root word, degradable, is identical;
consequently, consumers’ basic intuition about decomposition after customary disposal is likely
to be the same, regardless of prefixes such as bio-, photo-, or oxo-. Accordingly, the final Guides
specify that the guidance for degradable claims applies to biodegradable, oxo-degradable, oxo-
biodegradable, and photodegradable claims.*!”
d. No Additional Guidance
Given the record, the final Guides do not specify how to qualify degradable claims for
solid items that consumers may expect to fully decompose in less than one year. Additionally,
because the record contains no evidence regarding how quickly consumers would expect a
substance disposed of in the liquid waste stream to fully decompose, the final Guides also do not
provide general guidance on this issue. Further, although two commenters suggested the
Commission adopt “ready biodegradability” liquid waste protocols as substantiation, the
Commission declines to do so. EPA notes that existing methods do not necessarily ensure
complete decomposition of chemical mixtures in water in a reasonably short period of time.

Because nearly all consumer products are mixtures, the Commission declines to adopt these

17 The National Advertising Division also found that oxo-biodegradable is similar to degradable. With
respect to bags marketed as “100% oxo-biodegradable,” NAD recommended that the marketer discontinue the claim
“and otherwise modify its advertising to avoid conveying the message that PolyGreen bags will quickly or
completely biodegrade when disposed of through ‘ordinary channels,” e.g., when placed in a landfill.” NAD Press
Release Regarding GP Plastics Corp.’s PolyGreen Plastic Bags (Mar. 9, 2009).
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protocols. Accordingly, absent further consumer perception research, marketers must possess
substantiation for all claims conveyed by the net impression of the advertisement.*'®

F. Free-Of and Non-Toxic Claims

1. The 1998 Guides

The 1998 Guides did not contain a section addressing claims that products or services are
free of certain substances or non-toxic. They did, however, include three examples that addressed
such claims.

Example 4 in Section 260.6 stated a marketer made an unqualified claim that the
bleaching process for its coffee filters was “chlorine-free.”*" The coffee filters were, in fact,
bleached without chlorine. However, to do so the manufacturer used a process that released a
reduced, but still significant, amount of the same harmful byproducts associated with chlorine
bleaching. The chlorine-free claim, therefore, likely overstated the product’s benefits because
consumers likely would interpret it to mean the process did not cause the environmental harms
associated with chlorine bleaching.**

Example 4 in the general environmental benefit claims section addressed claims that a

lawn care pesticide was “essentially non-toxic” and “practically non-toxic.”**' Consumers would

likely interpret these claims to mean the pesticide posed no risk either to human health or to the

18 The final Guides clarify in Example 1 that consumers’ solid waste customarily terminates in
incinerators and landfills, although individual consumers typically do not take their trash there directly.
Additionally, in Example 4, the Guides explain more fully that use of an inconspicuous diamond symbol, by itself, in
accordance with state law does not constitute an unqualified degradable claim.

#1916 CFR 260.6(c), Example 4.

420 Example 4 provided a qualified claim — “bleached with a process that substantially reduces, but does

not eliminate, harmful substances associated with chlorine bleaching” — that likely would not be deceptive.

#2116 CFR 260.7(a), Example 4.
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environment. The example stated that the claims would be deceptive if the pesticide posed a
significant risk to either.

Finally, Example 3 in the ozone safe and ozone friendly section discussed an unqualified
claim that an aerosol product contained no CFCs. Although the product did not contain CFCs, it
contained another ozone depleting substance. Because the no-CFCs claim likely implied the
product did not harm the ozone layer, the claim was deceptive.

2. Proposed Revisions

The Commission proposed creating a new section with expanded guidance addressing
both free-of and non-toxic claims. The proposed section included two of the three examples
discussed above, as well as a new example.**

a. Free-Of Claims

The proposed section advised that free-of claims may be appropriate where a product
contains a de minimis amount of a substance that would be inconsequential to consumers, and
included a new proposed example to illustrate this point.**

Additionally, the proposed section cautioned marketers that a truthful free-of claim may

nevertheless deceive consumers in certain circumstances. For example, it may be deceptive to

claim a product is free of one substance, while failing to disclose it contains another substance

22 In The October 2010 Notice, the Commission proposed deleting Example 3 to the ozone safe and ozone
friendly section, which referenced HCFC-22, in light of EPA’s general prohibition on HCFC-22’s use.

2 The Commission emphasized that the determination of what constitutes de minimis depends upon the
substance at issue and, therefore, requires a case-by-case analysis. See 75 FR 63551, 63580 (Oct. 15, 2010). In
proposed Example 2, an insulation seller advertises its product as “formaldehyde-free.” Although the seller does not
use formaldehyde as a binding agent to produce the insulation, tests show that the insulation emits trace amounts of
formaldehyde. The seller has substantiation that formaldehyde is produced both synthetically and at low levels by
people, animals, and plants; that the substance is present in most indoor and (to a lesser extent) outdoor
environments; and that its insulation emits lower levels of formaldehyde than are typically present in outdoor
environments. In this context, the trace amount of formaldehyde likely would be inconsequential to consumers, and,
as a result, a formaldehyde-free claim likely would not be deceptive.
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that causes environmental harm, particularly if that harm is the same type of harm caused by the
absent substance. To illustrate this point, the Commission proposed moving the chlorine-free
coffee filter example, discussed above, into the new section.

The proposed section also stated that an otherwise truthful claim that a product is free of a
substance may be deceptive if the substance has never been associated with that product category.
The Commission solicited comment on what guidance it should give for these claims, and sought
related consumer perception evidence.

b. Non-Toxic Claims

The Commission proposed moving its guidance on non-toxic claims from the existing
example in the 1998 Guides’ Section 260.7(a) to the new Free-Of and Non-Toxic section. This
proposed section stated consumers likely think a non-toxic claim conveys that a product is non-
toxic both for humans and for the environment. It also advised marketers to qualify non-toxic
claims to the extent necessary to avoid deception.

3. Final Guides Structure

As a threshold matter, EHS Strategies and the EPA recommended the Commission divide
the guidance into two sections to clarify that the analysis for free-of and non-toxic claims
differs.*** The Commission agrees, and therefore addresses these claims separately below, and in

Sections 260.9 (free-of) and 260.10 (non-toxic) of the final Guides.**

424 EHS Strategies, Comment 111 at 2; EPA, Comment 288 at 8 (explaining that a free-of claim implies
nothing about the toxicity of the product).

25 The Commission renumbers the subsequent Guides sections as follows: Recyclable Claims (260.12);

Recycled Content Claims (260.13); Refillable Claims (260.14); Renewable Energy Claims (260.15); Renewable
Materials Claims (260.16); and Source Reduction Claims (260.17).
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4. Comments Regarding Free-Of Claims

Commenters focused on free-of claims arising in three contexts. First, several analyzed
free-of claims for products containing a de minimis amount of a substance. Second, some
addressed free-of claims for products containing substances that pose the same or a similar
environmental risk to the substance that was removed. Third, others responded to the
Commission’s question about how consumers understand, and what guidance the Commission
should provide on, free-of claims for substances that have never been associated with a particular
product category.

a. De Minimis Amount of a Substance

Numerous commenters addressed whether a marketer could make a truthful free-of claim
for a product that contains a de minimis amount of that substance. Assuming marketers can make
such claims non-deceptively, commenters also discussed how marketers should substantiate that a
substance is present at a level that is not material to consumers.

i. General Comments About Allowing Free-Of Claims
Despite De Minimis Presence of a Substance

Several commenters agreed with the Commission that in some instances marketers can
make non-deceptive free-of claims for products that still contain a de minimis amount of a
substance.*® These commenters did not analyze the circumstances in which such claims might be

appropriate.

“26AFPR, Comment 246 at 3; AAFA, Comment 233 at 5; AF&PA, Comment 171 at 9; AWC, Comment
244 at 6 (agreeing with AF&PA); Evergreen, Comment 188 at 3; ITI, Comment 313 at 1 (pointing to EU Directive
2002/95/EC as a reference for determining what constitutes a de minimis amount for free-of claims); PPC, Comment
221 at 10 (endorsing AF&PA’s comment).
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Others, however, expressed concern that this guidance might lead to deceptive claims.**’
Commenters presented several reasons for this concern, including: (1) it is very difficult to
quantify or measure a de minimis quantity;**® (2) what constitutes “inconsequential to consumers”
is difficult, if not impossible, to determine;** and (3) de minimis presences of certain substances
may still adversely impact populations with heightened chemical sensitivities.*’

Still others suggested that a descriptor other than “free-of”” would be more accurate for a
product containing a de minimis amount of a substance. For example, SCS recommended using
the term “no-added.”*!

Finally, although the EPA did not disagree with the FTC’s approach, it suggested that a de

minimis allowance in free-of claims may conflict with existing federal regulations.** For

example, EPA explained a dye- or fragrance-free claim for an antimicrobial pesticide that

421 GAC, Comment 232 at 2; Green America, Comment 95 at 2; Green America and the American

Sustainable Business Council, Comment 117 at 2; FSBA, Comment 270 at 1; NRDC, Comment 214 at 3 (expressing
specific concern about formaldehyde free claims, and pointing out that some chemicals can have “devastating”
effects even in de minimis or trace amounts); Tandus Flooring, Comment 286 at 2; see also Carpet and Rug Institute,
Comment 282 (arguing that the term “de minimis” is inherently ambiguous and should be avoided “in all
circumstances”).

428 GAC, Comment 232 at 2 (arguing that allowing de minimis amounts is troublesome without a
definition or numeric limit for what constitutes a de minimis amount).

42 Tandus Flooring, Comment 286 at 2 (explaining that a free-of claim should not be made unless the
substance is completely absent from the material, and that it is “difficult, if not impossible, without exhaustive,
definitive, scientific evidence to determine if the substance is inconsequential to consumers”).

430

FSBA, Comment 270 at 1.
431

SCS, Comment 264 at 12.

432 EPA, Comment 288 at 8.
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contains even a de minimis amount of dye or fragrance would be false or misleading under 40
CFR 156.10(a)(5).*?

il Substantiating Free-Of Claims for Products that
Contain a De Minimis Amount of the Substance

Several commenters requested that the Guides recommend a methodology for
substantiating free-of claims for products containing de minimis amounts of a substance.”* One
commenter contended that marketers need more guidance because determining the acceptable
thresholds for specific chemicals is “[0]ne of the most contentious issues facing the scientific
community today.”***

Some commenters suggested advising marketers they could substantiate free-of claims by
obtaining evidence that: (1) the substance is present in the product at a level that is less than, or
equal to, background levels of the substance in the environment; and (2) the marketer did not

436
t.

intentionally add the substance to the produc However, ITI cautioned against this approach

because: (1) some substances occur in the environment “at levels that exceed what customers

433 Id. (explaining that EPA recently established a pilot program to allow antimicrobial pesticide products

that contain no dye or no fragrance to make free-of assertions on pesticide labels as long as the confidential
statement of formula supports the claim).

434 ACI, Comment 160 at 5; ANA, Comment 268 at 4 (also requesting guidance on what constitutes a
“trace amount” that might be material); ITI, Comment 313 at 2-3 (same); PFA, Comment 263 at 3 (agreeing that the
FTC should define the standard to determine what is de minimis or, alternatively, allow companies to rely upon
permissible levels of chemicals established by federal or state regulatory bodies as de minimis amounts for
marketing purposes).

435 Armstrong, Comment 363 at 2.

436 Armstrong, Comment 363 at 2 (recommending that the FTC delete 260.9(c) and replace with the
statement: “Free of claims must be consistent with ISO 14021; however the acknowledged trace contaminant or
background level must be identified”); EHS Strategies, Comment 111 at 2 (also arguing that “de minimis” is not
necessarily the same as “inconsequential to the consumer”); Seventh Generation, Comment 207 at 5.
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would expect to find in a product that is marketed as ‘free-of” such substances;” and (2) it could
“lead to significant concerns with establishing an appropriate level of substantiation.”*’

Others recommended the Guides incorporate language generally describing standards
marketers may rely on for substantiation. For example, commenters suggested the Commission
advise marketers to substantiate a substance’s de minimis presence based on: (1) “qualified
testing and trade practice;”** (2) methodologies “generally accepted in the relevant scientific
fields;”* (3) testing using “validated detection methods with limits of detections that are within

99440

the range of currently established human exposures;”™ or (4) case-by-case analysis focusing on

consumer exposure, using appropriate models.**!
b. Substitute Substance Poses Similar Risks
Some commenters agreed that free-of claims for products containing substitute substances

that pose similar risks to those posed by the removed substance may be deceptive.*** Several

others, however, expressed concern that this guidance might be inconsistent with the

437 ITI, Comment 313 at 1, 3.

438 ACA, Comment 237 at 10-11; AF&PA, Comment 171 at 9 (arguing that the acceptable levels of safe
exposure should be analyzed based on “methods approved by the appropriate agency”); AWC, Comment 244 at 6
(agreeing with AF&PA); PPC, Comment 221 at 10 (endorsing AF&PA’s comment).

439 EHS Strategies, Inc., Comment 111 at 3.

440 NRDC, Comment 214 at 4 (arguing that test results should guide determination of whether a de
minimis concentration is present, as unintentionally introduced chemicals or contaminations should render products
ineligible for free-of claims).

441 JM, Comment 305 at 3.

442 GPI, Comment 269 at 4; NRDC, Comment 214 at 2-3 (urging the Commission to clarify that a truthful
free-of claim will be considered deceptive if the product contains or uses substances that pose any health or
environmental risk); RILA, Comment 339 at 2 (requesting clarification of “similar environmental risk” and “under
certain circumstances”).
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Commission’s general guidance on life cycle analysis.**® These commenters argued that the
examples in the free-of section suggest a marketer can never make a free-of claim if there is any
other aspect of the product’s manufacture or use that has a negative environmental impact.**
They therefore argued that the section seems to “require the very same life cycle analysis that the
FTC explicitly rejected.”**

In contrast, some commenters suggested the Commission require a broader trade-off
analysis or life cycle assessment to substantiate free-of claims. Armstrong, for example, urged
the Commission to clarify that “free-of [claims] must be based on the entire supply chain.”**
Similarly, the NRDC requested clarification that to make free-of claims, marketers must have

4“7 Jason

substantiation that the product is completely free of health and environmental risks.
Pearson agreed that the Commission should discourage marketers from misleading consumers by
implying a product is “likely to make a significant difference in an area of genuine environmental
impact.”**®

Finally, ITI suggested the Commission’s proposed guidance requiring marketers to

disclose whether replacement substances present the same type of harm as the original is

3 See 70 FR at 63559-60.

a4 AAAA/AAF, Comment 290 at 8-9 (arguing advertisers making a truthful free-of claim should not have
to account for every other possible environmental effect of the product, and that this example stifles “real and
beneficial [environmental] progress”); ANA, Comment 268 at 2 (asking whether the FTC intends to “require a broad
LCA for every single-attribute claim”); Scotts, Comment 320 at 5-6 (arguing that the guidance could stifle
advancements, as companies may no longer be able to advertise the fact that they removed one or more (but not all)
environmentally harmful substances).

445 AAAA/AAF, Comment 290 at 8-9; see also ANA, Comment 268 at 2; Scotts, Comment 320 at 5-6.

446 Armstrong, Comment 363 at 2 (suggesting an example to clarify).

47 NRDC, Comment 214 at 2 (expressing concern that the section, as drafted, encourages “risk trading”).

4“8 Jason Pearson, Comment 285 at 5.
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impractical. Specifically, ITI argued that following this advice would require “a measure of
precision in alternatives assessment that simply may not exist for many substances.”**’ 1TI
recommended instead stating: “if a marketer has affirmative evidence that the environmental,
human health and safety risks of an alternative are greater than the substance eliminated, the
marketer must disclose that information to a consumer in a footnote or a [Material Safety Data
Sheet].”**
c. Substance Never Associated with Product Category

Several commenters agreed that free-of claims for substances not typically associated with
the relevant product category may be deceptive.”' Some, however, argued that the Commission
should broadly construe the phrase “associated with the product category.” For example, the
IBWA explained that, in some instances, free-of claims should be permitted when media reports
have linked a substance to a product category and created a public mis-perception that the
category contains the substance, e.g., the public perception that Polyethylene Terephthalate

(“PET”) water bottles always contain BPA.***

449 ITI, Comment 313 at 3-4 (also arguing that if a government or regulatory body restricts use of a
substance, “x,” then the marketer should be able to claim that a product meeting the regulatory requirements is “x
free” without qualification regarding risks of the alternative substances).

450 Id.

451 AFPR, Comment 246 at 3-4; CU, Comment 289 at 1; EHS Strategies, Comment 111 at 2; Foreman,

Comment 174 at 2; NAIMA, Comment 210 at 9-10; Ruth Heil, Comment 4 at 2; Tandus Flooring, Comment 286 at
2; see also ACC, Comment 318 at 6 (recommending that the Guides state that any free-of claim for a substance
never associated with the product category will be “carefully analyzed for its implied claims, and that such claims
[should] be qualified where appropriate”).

452 IBWA, Comment 337 at 3-4; see also SPI, Comment 181 at 14 (generally agreeing with IBWA’s
comment, and arguing the Commission should harmonize its free-of claims analysis with its related guidance on
CFC-free claims where “the FTC suggests that a CFC-free claim may be acceptable if consumers might believe the
chemical is or was associated with the product or product category”).
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GPI also recommended broadly defining “product category.”** According to GPI,
“product category” should include “all products that are alternatives for uses in that category” in
order to avoid “inadvertently limiting provision of truthful and useful information to consumers
and customers.”*** GPI further explained that alternative products should be considered members
of the same “product category” because consumers might want to know whether alternative or
substitute products are free of a substance presenting potential health or environmental
concerns.*”

Finally, one more commenter recommended a change to this section. Specifically, GAC
suggested clarifying that free-of claims are categorically misleading if a law forbids the inclusion
of the substance.**

d. Miscellaneous Issues

A few commenters raised additional issues. First, two argued that all free-of claims

should be qualified. SPI explained that free-of claims are likely deceptive “absent clear

qualifying language that substantiates both the express and implied claims.”*’ GAC agreed,

433 GPI, Comment 269 at 9-10.

434 Id. (arguing all food and beverage packaging should fall in the same product category).

435 Id. (stating, for example, that glass bottles compete with plastic containers; while plastic containers
may contain BPA, glass containers do not; if consumers wish to identify alternative BPA-free packaging, glass bottle
makers should be allowed to inform consumers that the products do not contain BPA); see also GMA, Comment 272
at 3-4 (agreeing that “product category” is ambiguous and suggesting an explanatory example).

436 GAC, Comment 232 at 3.

457 SPI, Comment 181 at 13 (arguing that the Commission should analyze “whether free-of claims
expressly state or are intended to imply that the advertised product is both safer for human use or the environment
than those without the claim, whether they are an inherently comparative claim, and whether they are also intended
to be a general claim of environmental benefit”).
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asserting that “free-of claims are possibly the single most violated marketing concept” in
business-to-business marketing.**®

Second, some commenters recommended changes to proposed Example 2. As proposed,
Example 2 stated that a formaldehyde-free claim likely is not deceptive if a seller has
substantiation that its insulation emits lower levels of formaldehyde than are typically present
outdoors. SCS suggested that because in this example the insulation still contains some
formaldehyde, it would be preferable for the example to encourage marketers to make “no-added”
formaldehyde claims, rather than formaldehyde-free claims.*® JM recommended incorporating
the 2005 NAD decision discussed in the October 2010 Notice.**® This decision held that JM’s
formaldehyde-free claim for fiberglass insulation was substantiated because JM did not add
formaldehyde to its insulation, and, when tested, the product did not emit formaldehyde in
quantities of concern to consumers.*"'

Finally, two commenters encouraged the FTC to expand its guidance to include claims
other than “free-of.” For example, EHS suggested editing paragraph (d) to focus on “does not

462

contain” claims versus the “assumption-laden” “free-of” claim.”™ Armstrong urged the

4% GAC, Comment 232 at 2.

459 SCS, Comment 264 at 12 (also stating that urea- and phenol-formaldehyde should be distinguished).

460 JM, Comment 305 at 2, 4.

461 Id.

462 EHS Strategies, Comment 111 at 3.
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Commission to expand the list of “free-of”” claims to include “no, are free of and do not contain
certain substances.”*®
5. Free-Of Claims Analysis

To address commenters’ concerns, the Commission makes several clarifications regarding
free-of claims, including changes to proposed Section 260.9(c) and proposed Example 2. As a
threshold matter, the Commission reiterates that marketers can always substantiate unqualified
free-of claims by confirming that their products are, in fact, completely free of the relevant
substance. Furthermore, the Commission clarifies that a free-of claim may, in some
circumstances, be non-deceptive even if the product contains a “trace amount” of the substance.
The Commission introduces a three-part test to aid this analysis, and, in the context of this advice,
reminds marketers they should always avoid making free-of claims proscribed by law. The
Commission also provides guidance on determining whether a substance has been associated with
a product category, and on analyzing whether a substitute substance poses risks similar to those of
the removed substance. Finally, the Commission discusses Example 2, which deals with a
“formaldehyde free” claim.

a. Trace Amounts of a Substance

The Commission revises proposed Section 260.9(c) to more closely align with ISO

14021%* and Canada’s PLUS 14021.%° Specifically, subsection (c) deletes the phrase “de

463 Armstrong, Comment 363 at 2.

464

s

See ISO 14021:1999(E), “Environmental labels and declarations — Self-declared environmental claims’
at 5.4 (stating that “[a]n environmental claim of ‘. . . free’ shall only be made when the level of the specified
substance is no more than that which would be found as an acknowledged trace contaminant or background level”).

495 Canadian Standards Association, PLUS 14021, “Environmental claims: A guide for industry and
advertisers” 10-11 (2d ed. 2008), available at
http://www.csa.ca/documents/publications/PLUS-14021-EN-2419216.pdf.
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minimis,” and states a free-of claim may be appropriate even for a product that still contains some
amount of that substance if: (1) the level of the specified substance is no more than that which
would be found as an acknowledged trace contaminant or background level,* (2) the substance’s
presence does not cause material harm that consumers typically associate with that substance, and
(3) the substance has not been added intentionally to the product. The first prong of this test
reflects the ISO 14021 standard for claims of “free,” and some of the Canada PLUS 14021 notes
on that standard. As several commenters stated,*®” it also reflects consumers’ likely expectations
that: (1) products with “free-of” claims contain no more than trace amounts of the relevant
substance that occur naturally in the environment or in product ingredients; and
(2) products with free-of claims include no intentionally-added amount of the substance, even if
that intentionally-added amount is less than a typical background level amount of the
substance.**®

More important, the second prong of this test clarifies that it is deceptive to make a free-of
claim if the product contains any amount of the substance that causes material harm that
consumers typically associate with that substance, no matter how small. This prong recognizes

that the presence of some substances may be inherently harmful and therefore likely important to

466 “Trace contaminant” and “background level” are flexible terms. As the Commission previously
explained, what constitutes a trace amount or background level depends on the substance at issue, and requires a
case-by-case analysis.

467 See, e.g., Armstrong, Comment 363 at 2; EHS Strategies, Comment 111 at 2; Seventh Generation,
Comment 207 at 5.

48 The Commission understands commenter concerns regarding the impact of background levels of some
substances on chemically sensitive consumers. However, unless chemically sensitive consumers are a significant
portion of the manufacturer’s target audience, the Commission declines to advise companies to refrain from making
free-of claims unless the substance levels fall below typical background levels.
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consumers.*” For example, consumers may want to know if a product contains a trace amount of
a substance such as mercury, which is toxic and may accumulate over time in the tissues of
humans and other organisms.*”

Finally, the Commission reminds marketers that even if a free-of claim is not deceptive
under this three-part test, the marketer must comply with the strictest law or regulation applicable
to the product. The Green Guides, as administrative interpretations of Section 5, are not
enforceable regulations. They do not preempt other laws.*"!

b. Same or Similar Risk and Not Associated with the
Product Category

The final Guides include proposed Section 260.9(b). The Commission, however, clarifies

its guidance providing that otherwise truthful free-of claims may still be deceptive if: (1) the

4 In this context, the Commission reminds marketers that although the Guides provide information on
making truthful environmental claims, marketers should be cognizant that consumers may seek out free-of claims for
non-environmental reasons. For example, as multiple commenters stated, chemically sensitive consumers may be
particularly likely to seek out products with free-of claims, and risk the most grievous injury from deceptive claims.

470 See 16 CFR 305.15 and 75 FR 41696, 41715 (July 10, 2010) (requiring that labels for compact
fluorescent light bulbs disclose that the bulbs contain mercury); see also Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d
104, 107, 115 n.6 (2d Cir. 2001) (finding that a Vermont statute requiring manufacturers of some mercury-
containing products to state on labels that the products contained mercury and should be recycled or disposed of as
hazardous waste was based on Vermont’s substantial interest in “protecting human health and the environment from
mercury poisoning” and rationally related to the state’s goal of reducing mercury contamination).

471 16 CFR 260.1.
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product contains or uses substances that pose the same or similar environmental risk as the

substance that is not present;*’?

or (2) the substance is not associated with the product category.*”?

Some commenters expressed concern about the scope of analysis necessary to determine
whether substitute substances cause the “same or similar risks.” Specifically, marketers asked
whether they should conduct a full LCA to determine whether a substitute substance causes any
environmental risk that might offset environmental improvements, or, alternatively, whether they
could conduct a more limited analysis to weigh whether substitute substances pose the “same or
similar” risks as those removed.

Marketers need not weigh every environmental risk posed by a substitute substance.
Instead, marketers may be able to conduct a more limited trade-off analysis to support their free-
of claims.”’* An environmental free-of claim implicitly conveys that the product does not cause

the environmental harm typically associated with that substance. Therefore, a marketer should

identify the environmental harm that consumers typically associate with the removed substance,

*72 The Commission revises Example 1 to provide an example of a non-deceptive qualification to a
chlorine-free bleaching claim where a marketer uses an alternative process that still releases a significant amount of
the harmful byproducts associated with chlorine. The new qualification, that the product was “bleached with a
process that releases 50% less of the harmful byproducts associated with chlorine bleaching,” makes clearer to
consumers that although the new process is chlorine-free, that process still releases more than a trace amount of the
relevant byproducts.

473 The Commission also slightly revises the text of Section 260.9(b) by replacing “never” with “not”
before the phrase “associated with the product category.” In this situation, whether a claim is deceptive depends on
consumers’ present understanding of whether a substance is associated with a product category, not whether it ever
has been associated in the past.

474 To climinate possible confusion about the scope of the trade-off analysis likely needed to substantiate
free-of claims not combined with general environmental benefit claims, the Commission eliminates proposed
subsection (d) to the Free-Of claims section, which implied that a more comprehensive analysis was necessary.
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and then analyze whether the final product still causes that same harm or one closely related to
it.475

If, however, a marketer combines a claim that a product is free of a substance with a
general environmental benefit claim, such as “Environmentally friendly: chlorine free,”
consumers would likely believe the product is more environmentally beneficial overall because
the product is free of that substance. In such a case, marketers should analyze trade-offs resulting
from the absence of the substance to determine if they can substantiate this takeaway.*’®

Additionally, in response to several comments, the Commission restates and clarifies that
otherwise truthful free-of claims for substances not associated with a product category may carry
deceptive implied claims.*”” Specifically, depending on context, these claims may convey that:
(1) competing products contain the substance, or (2) the marketer has “improved” the product by
removing the substance.*”® The Commission reminds marketers they are responsible for
substantiating their express and implied claims. Therefore, if, in context, a free-of claim implies
that competing products contain the substance, the marketer should not make the claim unless it
can substantiate that takeaway. Similarly, if consumers interpret a claim as conveying that the
marketer removed a particular substance from the product, even though the product never

contained the substance, then the claim is deceptive.

475 The Commission has some concern that this guidance may chill non-environmental claims, e.g., where
a free-of claim is made for the benefit of chemically sensitive consumers and not for environmental purposes. To
avoid this issue, marketers seeking to make a non-environmental free-of claim should make it clear from the context
of the claim that they are not touting an environmental attribute. For example, the marketer could precede the non-
environmental free-of claim with language such as “Allergy Alert.”

476 See Section 260.4 and discussion at Part IV.A .4, supra.

477 .. « . IR
The Commission notes that substances may become “associated” with a product category through
various means, including through media attention.

478 70 FR 63552, 63580 (Oct. 15, 2010).
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The Commission emphasizes that free-of claims are highly context-specific. For that
reason, the Commission declines to advise, as one commenter suggested, that otherwise truthful
free-of claims categorically deceive consumers if a law forbids inclusion of the substance. Such
claims may continue to aid consumers, for example, if consumers continue to associate the
substance with the product category.

c. Example 2: Formaldehyde Free

The final Guides adopt proposed Example 2, with one change. Example 2 states that a
“formaldehyde free” claim is not deceptive where insulation emits only trace amounts of
formaldehyde, but the manufacturer used no formaldehyde in the manufacturing process. In the
example, the Commission explains that, because the amount of formaldehyde emitted is less than
that typically present in outdoor environments, the trace emissions levels likely are
inconsequential to consumers. To clarify how this analysis relates to the new three-part test
discussed above, the Commission adds a sentence explaining that the insulation’s trace
formaldehyde emissions do not cause material harm that consumers typically associate with
formaldehyde.

Although commenters argued that “no added formaldehyde” is an appropriate alternative,
non-deceptive claim, the Commission declines to amend the example. Commenters may well be
correct that, in some circumstances, a “no added formaldehyde” claim “communicates more

»47 The FTC Act, however, does not require marketers to

accurately and narrowly to consumers.
make the most accurate claims in all instances. Rather, it requires marketers to make non-

deceptive claims. Accordingly, the Guides represent the Commission’s view of the minimum

479SCS, Comment 264 at 12.
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steps marketers should take to avoid deceptive environmental marketing claims. Marketers
always may make more precise claims than the law requires. Because commenters submitted no
consumer perception evidence showing “formaldehyde free” is deceptive, the Commission
declines to change the example.
6. Comments Regarding Non-Toxic Claims
Most commenters supported the Commission’s proposed guidance on non-toxic claims.
However, some recommended clarifications to address how marketers should: (1) substantiate
non-toxic claims; (2) reconcile the guidance with other regulatory standards governing product
toxicity; and (3) apply the guidance to products clearly designated for human use.
a. Substantiating a Non-Toxic Claim
A number of commenters discussed the difficulties inherent in substantiating non-toxic

claims and requested further guidance.*®

These commenters suggested two basic approaches.
First, some recommended discouraging non-toxic claims entirely. EPA explained that marketers
will “rarely, if ever, be able to adequately qualify and substantiate such a claim of ‘non-toxic’ in a
manner that will be clearly understood by consumers.”®' Similarly, CU suggested that because
“non-toxic” claims are so difficult to substantiate and for consumers to verify, the marketplace
would be better served with “specific claims of how a product contains less toxic or no toxic

materials rather than using a ‘non-toxic’ claim.”**

480 NAIMA, Comment 210 at 10 (arguing that marketers can make non-toxic claims for some products
with de minimis toxicity, but marketers need more guidance); Seventh Generation, Comment 207 at 5 (suggesting
additional examples providing guidance on how to qualify claims, and stating that compliance with this section
seems to require a high level of qualification specificity).

Bl EpA, Comment 288 at 8.

482 CU, Comment 297 at 1 (further recommending that the FTC consider “non-toxic” a general claim, and

discourage its use in favor of more specific claims).
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Second, commenters suggested advising marketers to rely on scientific benchmarks or
data to substantiate non-toxic claims.*® Some of these commenters argued the guidance should
require marketers to conduct qualifying assessments that consider the “Globally Harmonized
System of Classification and Labeling of Chemicals” criteria.*®*

b. Overlap with Other Laws or Standards

Commenters also argued that compliance with laws or regulations that govern toxicity
levels should substantiate non-toxic claims. For example, AAFA suggested a safe harbor for non-
toxic claims based on compliance with ISO standards or other federal or state toxicity
guidelines.**

Similarly, ACC stated that instead of advising marketers to use caution “when relying on
regulatory standards as substantiation for claims that products are non-toxic,” the Guides should
allow or even encourage marketers to rely on regulatory standards.**® NAIMA agreed the FTC

should defer to regulations that govern toxicity, arguing that the Guides should recognize as

483 AFPR, Comment 246 at 3-4 (commenting that because all substances are toxic at some level, the FTC
should reference some scientific benchmark); AF&PA, Comment 171 at 10 (agreeing that qualification should rely
upon “scientifically defensible data, and exposure & risk assessment methodologies”); MWV, Comment 143 at 2
(same).

484 AF&PA, Comment 171 at 10 (stating that the “GHS is a worldwide initiative to promote standard
criteria for classifying chemicals according to their health, physical and environmental hazards [that] . . . provides a
helpful framework of criteria for evaluating and classifying the potential human and environmental effects of
chemical substances . . .” and arguing that chemicals identified in conjunction with a non-toxic claim should be
labeled consistent with the GHS program); AWC, Comment 244 at 7 (agreeing with AF&PA); MWV, Comment 143
at 2; PPC, Comment 221 at 11 (endorsing AF&PA’s comment).

485 AAFA, Comment 233 at 6.

486 ACC, Comment 318 at 6.
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inherently deceptive non-toxic claims for products containing substances regulated as toxic or
hazardous environmental substances in amounts of one percent by weight or higher.**’

Alternatively, Eastman suggested removing the proposed guidance on non-toxic claims
entirely because these claims are so highly regulated by other entities.**® Eastman argued that
because regulations already require manufacturers to evaluate their products’ human and
environmental toxicity, and because the substantiation needed to support non-toxic claims is
complex and scientific, the Guides should not address these claims.**

c. Products Designated for Human Use

Some commenters raised concerns about the impact of the proposed guidance on
marketing products designated for human use that, while not toxic to humans, may have an
adverse impact on the environment. For example, ACMI highlighted the AP Seal, which often
appears on children’s art materials accompanied by the qualifiers “non-toxic” and “conforms to
ASTM D4236.7*° According to ACMI, there is widespread recognition that “non-toxic” in the
art materials industry refers to human health; therefore, the AP Seal with a non-toxic claim is not
deceptive, and does not refer to environmental hazards.*”' ACMI suggested revising proposed

Example 3 accordingly.***

7 NAIMA, Comment 210 at 9.

488 Eastman, Comment 322 at 4-5.
489 Id. (acknowledging, however, that manufacturers making non-toxic claims of course remain subject to
the general provisions of the Guides and the FTC Act).

40 ACMI, Comment 273 at 3-4.

491 Id.

492 Id. at 4 (suggesting the Commission add a sentence to the example stating: “If the term ‘non-toxic’ is

appropriately qualified, the claim is not deceptive.”).
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ACA similarly argued that, because virtually all materials are “toxic” at some level, the
proposed guidance unduly burdens marketers wishing to tout their products as safe for human
consumption.*”® Referencing table salt as an example of a substance that, while designated “non-
toxic” for human use, is toxic to fish and plant life, ACA argued that marketers should be
permitted to make unqualified non-toxic clai