Comment of Deborah Platt Majoras,
Chairman, United States Federal Trade Commission
on Proposed Consumer Trading and Standards Authority
I write at the invitation of the Office of Fair Trading ("OFT") to express my views, as
Chairman of the United States' Federal Trade Commission ("FTC" or "Commission"), on the
issues raised by the United Kingdom's Department of Trade and Industry ("DTI") consultation
document concerning the proposed Consumer and Trading Standards Authority ("CTSA"). 1 As
Chairman of a national agency with complementary responsibility for enforcing competition and
consumer protection laws in the United States, I strongly believe in the benefits of maintaining
the "integration between consumer and competition policy that is essential for market-based
regulation to be fully effective and proportionate." 2 The FTC's experience indicates that this
integration is best achieved in a unified agency that views the maximization of consumer welfare
as the touchstone for competition and consumer protection enforcement and policy.
I appreciate the opportunity to comment and to explain my views in more detail. This
comment is divided into three sections. First, it provides background about the FTC's mission,
structure, and functions, and explains how, in the United States, the FTC carries out many of the
functions envisioned for the CTSA within a mixed agency. Second, in response to questions 13
21 and 25-28 of the consultation paper, it provides a detailed discussion of the FTC's experience
with combining consumer protection and competition responsibilities within one agency.
Finally, in response to questions 11-12, it sets forth the FTC's views on the critical importance of
ensuring that a consumer protection body has the authority to recover and distribute monetary
redress to aggrieved consumers.

I.

FTC BACKGROUND AND PROPOSED CTSA FUNCTIONS

The FTC's mission is to maximize consumer welfare. The FTC accomplishes this
mission through enforcement of competition and consumer protection laws in most sectors of the
U.S. economy. 3 The FTC has a strong market orientation, grounded in the important role that the
complementary enforcement of consumer protection and antitrust laws have played in
maintaining the competitiveness of U.S. markets. The FTC works to ensure that the nation's
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markets are vigorous, efficient, and free of restrictions that harm consumers. Such markets bring
consumers lower prices and more choice. They also work to encourage businesses to
disseminate accurate, non-deceptive information, allowing consumers to make informed choices
in their purchases.
To ensure the smooth operation of our free market system, the FTC enforces competition
laws that promote the exercise of consumer choice, and consumer protection laws that prevent
fraud, deception, and unfair business practices from depriving consumers of that choice. The
FTC views both missions as being equally important and complementary to each other, and this
is reflected in the FTC's structure and legal and policy environment.
Structurally, the FTC is an independent agency headed by five Commissioners who are
nominated by the President of the United States and confirmed by the Senate, each serving a
staggered seven-year term. The President ofthe United States chooses one Commissioner to
serve as the FTC's Chairman. Under the direction of the Commission, the Bureaus of
Competition and Consumer Protection, both supported by a Bureau of Economics, as well as an
Office of General Counsel, are responsible for law enforcement and other initiatives in each area.
The FTC integrates its competition and consumer protection missions by focusing policy
and enforcement in both areas on market-oriented outcomes. There is substantial coordination
between the bureaus and the supporting offices at the senior staff level on agency priorities and
activities. For example, the senior staff of the FTC meets weekly to discuss agency issues and
shape the FTC's work. The Commissioners, with common legal and economic support from the
General Counsel and the Bureau of Economics, ensure that both missions pursue complementary
policy objectives. The Bureau of Economics, in particular, helps ensure that the FTC considers
the economic implications of its actions on markets as they relate to antitrust, consumer
protection, and regulation. In total, there are over 1,000 staff members at the FTC, including
over 500 attorneys and 70 economists, divided roughly evenly between the competition and
consumer protection missions, all promoting the interests of all American consumers by
supporting and protecting the free market. Neither mission's role has tended to overshadow or
crowd out that of the other.
The DTI consultation paper raises a concern that having a single agency with a dual focus
might detract from consumer protection resources or initiatives. The Commission has found the
contrary to be true: Combining the two functions enables the FTC's consumer protection
mission to flourish, and has helped make the FTC a world leader on consumer protection issues.
Indeed, the FTC devotes substantial resources to many of the functions that are
envisioned to become the responsibility of the CTSA. For example, the FTC provides advice to
businesses, a key area
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2

education program. The FTC also has an extensive consumer education program run by the
Office of Consumer and Business Education, which reaches millions of consumers each year.
One recent initiative launched in this area is a new website, www.OnGuardOnline.gov, which
contains comprehensive information about on-line security and threats to it, including spam and
spyware, among other areas. The FTC continues to devote significant resources to educating
businesses and consumers on emerging consumer protection issues within a mixed agency.

II.

COMPETITION/CONSUMER PROTECTION LINKAGES
A.

The United States' Experience

I wholly agree with the basic premise presented by DTI in the consultation paper. In
particular, I concur that:
In many ways competition and consumer regulation is intertwined. For instance,
effective competition relies upon consumers being well informed when making choices
between different products or firms. Equally, consumers benefit from competition law,
for example, by the prohibition of a price fixing cartel or anti-competitive merger. 4
For the same reasons articulated by DTI, the FTC's experience has been that competition and
consumer protection are two sides of the same coin. Maintaining both missions within a single
agency ensures that competition principles form the foundation of a sound consumer protection
program and, at the same time, assures that competition law enforcement keeps consumer
interests in the foreground. 5 Although it may be possible to achieve this result without
maintaining a strong institutional connection between the two functions, an agency is more likely
to maintain an integrated approach when there is a shared legal and policy environment dedicated
to consumer protection and competition.
1.

Complementarities between competition and consumer protection

The goal of U.S. antitrust law is to protect consumer welfare. Indeed, sound competition
enforcement is good for consumers. Several years ago, for example, the Commission brought a
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case against an association of automobile dealers that conspired to prevent manufacturers from
selling cars to a dealer that sold cars at a discount over the Internet. 6 By protecting competition
among car dealers, the Commission was able to preserve choice for consumers to buy cars over
the Internet for less than they might pay at traditional dealerships.
Likewise, sound consumer protection policies promote competition. One example stems
from the growing awareness of consumers in the United States of the value of good nutrition.
Firms have responded by making health claims for their food offerings in advertising. While in
most cases these claims provided valuable information for consumers, there were some instances
of deception. 7 Instead of banning health claims entirely, the FTC promoted policies that permit
and encourage health claims for food in advertising while prohibiting only those that are
deceptive. 8 Because ofthe FTC's policy, consumers obtained more information and demanded
healthier products. This consumer demand, in turn, caused competitors to produce a broader
array of nutritious products. Without advertising and competition, consumers would not have
had as broad a range of healthy food options available as they do today.
The converse proposition is also true: consumer protection policy that is uninformed by
competition concerns can undermine consumer welfare. Some countries, for example, prohibit
comparative advertising in which firms specifically tout the superiority of their products over
those of their competitors on the grounds that such advertising is somehow unseemly and
confusing to consumers. Indeed, industry codes of conduct that banned comparative advertising
were officially tolerated in the United States until the benefits of truthful comparative advertising
were recognized by the FTC in the 1970s. 9 It is now well-recognized that truthful comparative
advertising provides useful information to consumers that allows them to choose more
intelligently among competing firms and thus promotes competition among firms to provide
consumers with better products. 10
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Finally, competition policy that does not focus on consumer welfare can harm consumers.
To cite one common example, competition enforcers receive complaints about predatory pricing,
typically from smaller firms that are unable to match lower prices offered by larger competitors.
The theory behind proscribing predatory pricing is if a dominant firm drops its below its costs,
the firm will be able to drive its competitors out of business, achieve a monopoly and
subsequently raise prices to the detriment of consumers. In fact, such a pricing strategy is likely
to harm consumers only in the rare instances where the dominant firm can maintain a sustained
price rise for long enough that it can recoup its losses. Unless a competition agency is careful to
limit enforcement to the rare cases where such recoupment is likely, the competition agency may
lose sight of consumer interests and prevent the kind of aggressive discounting that benefits
consumers with lower prices. 11

2.

Synergistic Application ofCompetition and Consumer Policy
a.

Identification ofMarket Failures 12

Many issues involving consumer welfare have both competition and consumer protection
components. Often, it is not immediately obvious how to approach a particular problem that is
causing harm to consumers. Consumer complaints about poor product quality, or poor customer
service could be symptomatic of a lack of competition, or it could reflect interference with
consumer choice through deception or unfairness. An agency with responsibility over both
competition and consumer protection enforcement and policy is in a good position to understand
the true nature ofthe problem and employ the appropriate tools to address it.
Competitive markets can at times fail to protect consumers. Situations arise in which
firms find it profitable to provide deceptive information to consumers despite competitive
constraints. This can occur, for example, in markets for goods that have properties that
consumers cannot easily verity. The promotion of such "credence" goods can lead to deceptive
claims by firms because there is no easy way for buyers to distinguish between different quality
levels for a good or service. In such markets, long-term reputational concerns may not constrain
sellers, whose interest is in cheating consumers, grabbing revenues, and disappearing, only to
reappear in another guise. When market mechanisms prove insufficient to protect consumers, the
appropriate solution may be law enforcement or regulatory action that improves the flow of
advertising).
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information - either by prohibiting deception or requiring carefully designed disclosures that
restore consumers' ability to make effective choices. In such cases, a consumer protection
agency that is informed by competition principles will be more likely to impose flexible and
proportionate regulatory measures that give consumers the information necessary to exercise
informed choice.
An excellent example of the FTC's synergistic approach to a problem with both
competition and consumer protection dimensions is ophthalmic goods and services. When
concerns over the high cost of such goods and services first arose in the 1980s, the FTC decided
to review whether private and governmental restraints with the purported goal of consumer
protection were preventing the expansion of a more efficient segment of the industry.
Consequently, the FTC conducted two in-depth studies, which showed that restrictions on the
commercial practice of optometry reduced competition and increased costs to consumers, but did
not affect average quality the purported consumer protection justification for the rules. 13
In response to evidence of restrictions on competition and choice, the FTC took action on
three fronts. First, the FTC brought an administrative case against a state licensing board
composed of practicing optometrists, charging that the Board unlawfully restricted advertising of
truthful, non-deceptive information about the price and availability of eye care services.
Significantly, the FTC complaint alleged that the Board's practices were both unfair methods of
competition and unfair acts and practices. After a trial, the FTC ruled that the Board's ban on
such affiliation advertising unlawfully impeded entry by retail optical stores and raised prices for
eye care. The FTC prohibited the Board from restricting certain types of advertising and required
it to repeal its prohibitions against advertising affiliations between optometrists and optical
retailers. 14 Second, using its consumer protection jurisdiction, the FTC proposed to amend an
existing Trade Regulation Rule by declaring certain state restrictions on the commercial practice
of optometry to be unfair acts and practices in violation of the FTC Act. 15 Third, the FTC
engaged in a vigorous campaign of competition advocacy to persuade state legislatures that
anticompetitive regulations that excluded more efficient sellers of ophthalmic goods and services
was bad public policy.
In the end, most of the positions advocated by the FTC prevailed. The courts struck
down the restrictions on advertising by optometrists as infringing the commercial speech rights
of non-traditional optometrists. Discount sellers of ophthalmic goods began to enter the
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marketplace and compete vigorously with more established sellers. In some cases, restrictions
were repealed, and in others the sellers found ways to minimize their effects.
The FTC remains involved in protecting consumers in this area. In 2004, the FTC issued
its final rule implementing the Fairness to Contact Lens Consumers Act, 15 U.S.C. §§ 7601
7610. The purpose of this law was to give consumers greater freedom in choosing the seller
from whom they purchase contact lenses. As with previous efforts, in promulgating the rule, the
FTC examined benefits to consumers from both a competition and consumer protection
perspective.
Another example of the utility of the synergistic approach arose from the practices of the
funeral industry. In an extensive study begun in the 1970s, the FTC found that the funeral market
was characterized by a virtual absence of price information. Given the stressful time in which
consumers typically purchased funerals, the absence of such information made the exercise of
consumer choice especially difficult. Regulatory barriers included state law provisions allowing
only licensed funeral directors to sell caskets generally the single most expensive component of
a funeral. This requirement had little bearing on the ability or qualifications of a person to sell
caskets and inhibited others from entering the market. This and other regulatory barriers were
adopted on the basis of purported consumer protection justifications. For example, the industry
asserted that consumers could suffer from fraud or other abuses if they bought caskets from
independent sources. The industry also argued that licensing in general promotes health and
safety because proper disposal of human remains affects the environment and the public.
Restricting casket sales to licensed funeral directors, however, did little or nothing to fulfill these
purposes. 16
To address these issues, the FTC applied complementary consumer protection and
competition analyses and tools. On the consumer protection side, the FTC determined that
consumers would benefit from a regulation that would require more price transparency in the
funeral industry. As a result, the agency promulgated the Funeral Rule, which was designed to
reduce barriers to consumers' ability to choose between competing providers. 17
On the competition side, the FTC brought enforcement actions against state entities tor
their regulations on funeral advertising. Indeed, the FTC recently investigated and settled a case
against the Virginia funeral regulatory authority, which had issued a regulation prohibiting
funeral directors from advertising discounts for pre-need funeral services. 18 The regulation,
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which was written by industry members but enforced by the state, deprived consumers of the
benefits of price competition and allegedly resulted in some consumers paying higher prices for
funeral services than they would have otherwise. The settlement resulted in the board's agreeing
not to restrict truthful price advertising or to enforce any rule that would have that effect.
The FTC has also engaged in advocacy campaigns against state funeral regulations that
decreased competition without benefitting consumers. For example, the FTC filed an amicus
curiae brief in a federal lawsuit brought by a group of funeral directors against the Oklahoma
funeral regulatory agency, which required sellers of funeral goods to be licensed funeral
directors. The FTC argued that the Oklahoma licensing scheme limited consumer choice of
funeral merchandise providers, which in turn insulated the funeral service industry from
competition that could lower prices. 19 Other FTC advocacy efforts have focused on broadening
the types of business structures within which funeral providers may operate (e.g., permitting
funeral homes to be owned by corporations and limited liability companies) in order to reduce
barriers to market entry. 20
These efforts presents excellent illustrations of how an integrated view of competition
and consumer protection can lead to a more complete and effective solution to a market problem
than could occur if the problems were viewed as distinct a competition or consumer protection
problem.

b.

Industry codes ofconduct

The OFT companion document identifies a classic situation that our experience shows
requires a coordinated view of competition and consumer protection considerations. Industry
self-regulation often offers a more efficient way to protect consumers from fraud, deception, and
confusion than government regulation can provide. 21 At the same time, self-regulation, if not
administered with an eye to sound competition principles, can restrict competition and harm
consumer welfare. 19
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In the United States, we have seen numerous examples of self-regulatory initiatives by
associations of real estate agents, dentists, and others that have had the effect of unreasonably
excluding competition for the incumbent firms represented on the self-regulatory organization.
At the same time, there are countless examples of innovative, robust self-regulatory programs
that benefit consumers through voluntary codes of practice, including such well-known programs
as the National Advertising Division of the Better Business Bureau, which is analogous to the
Advertising Standards Authority in the United Kingdom. With its institutional understanding of
competition and consumer protection issues raised by self-regulation, the FTC has been in a
unique position to work with self-regulatory programs to ensure that they realize their full
potential to maximize consumer welfare.

c.

Workshops

The FTC holds public workshops to bring together stakeholders, including government,
industry, and consumer representatives, to learn about and discuss current issues affecting
consumers and to provide stakeholders with the opportunity to make their views known to the
FTC outside of the law enforcement and rulemaking processes. These workshops often have a
dual competition and consumer protection focus. Having a single agency examine emerging
policy issues from a competition and consumer protection angle can lend considerable credibility
to policymaking efforts.
For example, in December 2004, the FTC held a public workshop to examine consumer
protection and competition issues associated with the distribution and use of peer-to-peer ("P2P")
file-sharing technology, which enables individuals to share files, including music, video, or
software. The workshop was the latest chapter in the Commission's efforts to assess the impact
of new technologies on consumers and businesses. Panelists discussed legal and policy
challenges presented by P2P technology including how to protect property rights, consumer
privacy, and the competitive process while still allowing creativity and innovation to thrive.
Other recent workshops with a dual focus include programs on consumer interests in class
actions and electricity regulation. Joint analysis of competition and consumer protection
concerns has proven essential to the success of the workshop process.

B.

Creating an Effective Institutional Structure

For competition and consumer protection missions to complement each other effectively,
it is essential that they share a common legal and policy environment that recognizes the
importance of one to the other. While the day-to-day work of competition and consumer
protection enforcers might well differ, a shared value that free competition is a cornerstone of
consumer welfare and that consumer protection is an essential bulwark against market failures
help ensure that neither goes astray.
It is all too easy for well-intentioned
misguided consumer protection officials to
equate the rough bumps and turbulence that a vibrant market economy inevitably produces as
evidence that competition is inimical to consumer interests. Likewise, it is easy for competition
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officials to dismiss the importance of market failures that injure consumers and undermine public
confidence in the free market. The OFT makes this point succinctly in its companion paper:
"Markets- provided they work well serve customers and drive productivity far better than
regulators can. Unless competition policy is properly consumer-oriented, and consumer policy
understands the importance of competition in making markets work well, regulation risks
becoming uncoordinated and interventionist."20
In the FTC's experience, the effective coordination of competition and consumer
protection requires a strong degree of institutional linkage between the two policies. It is not
enough that separate institutions agree to consult and coordinate with each other, because they
may not share a common legal and policy environment and because they will inevitably respond
to different external constituencies and pressures. In our view, a failure to institutionally join
competition and consumer protection in a way that will lead to a shared legal and policy
environment that values both competition and consumers is more likely to result in error than one
that does not. Accordingly I believe that the proposal of the Office of Fair Trading to carry out
the work of the CTSA as an executive agency within the OFT will result in strong and effective
consumer agency.

III. REDRESS AUTHORITY
The DTI consultation paper also asks for comments on the redress authority of the new
agency. I recommend that the CTSA, whether it is structured as an executive agency within the
OFT or becomes an independent agency, be given new powers to recover and redistribute the
proceeds of fraud to affected consumers. In the FTC's experience, governmental redress
authority is a critical component of an effective system to protect consumers from fraud.
Although injunctive relief protects the public from future harm, it does not remedy the injury to
consumers caused by a defendant's past actions or deprive a defendant of monetary gains from
illegal conduct. By depriving wrongdoers of their wrongful gains and distributing them to
wronged consumers, monetary consumer redress serves a compensatory function as well as a
deterrent one. It is an important tool to alleviate consumer injury and restore consumer
confidence in the marketplace. In addition to the U.S., many other countries have begun to
recognize the importance of monetary redress for an effective consumer protection system. In
the last few years, several countries in Europe and elsewhere have begun to give their consumer
protection agencies authority to obtain monetary redress on behalf of aggrieved consumers.
Over the years, the FTC has developed a considerable consumer redress program. In the
2004 fiscal year, the FTC filed 83 actions to halt unfair and deceptive trade practices in federal
district court. It obtained 110 judgments ordering defendants to return more than $380 million in
redress to consumers and distributed $294.1 million to all consumers in and outside the U.S.
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Preliminary figures for the 2005 fiscal year (calculated through mid-September) indicate that the
FTC has filed more than 76 actions in federal district court and obtained more than 99 orders
requiring defendants to pay more than $805 million to consumers. As these numbers
demonstrate, monetary redress is an important part of our overall consumer protection system.
The need for governmental redress authority is particularly strong in the cross-border
fraud context. Although there are other mechanisms that can be used to provide redress to
consumers domestically and across borders (e.g., alternative dispute resolutionJonline dispute
resolution, payment card chargeback mechanisms, small claims courts, and private
collective/class actions), such mechanisms are not feasible for cases of fraudulent practices
affecting large numbers of consumers such as sweepstakes and lottery scams, pyramid schemes,
and Internet-based frauds. In these types of cases, government agencies may have a unique
ability to bring complex lawsuits against fraud operators who have harmed large numbers of
consumers. In addition, it may be more efficient to obtain redress for consumer claims, which
are often small, through government action than through private lawsuits. The magnitude of the
FTC's redress program shows the need for a cross-border redress component in a global
economy. From September 30, 2001 through June 30, 2005, the FTC has distributed more than
$7.3 million to approximately 100,000 consumers in approximately 107 foreign countries.
To make any grant of redress powers to the CTSA effective, the agency should have
adequate resources, investigative and enforcement powers, relationships with foreign
counterparts, and abilities to track and freeze assets. In addition to granting the CTSA its O'NTI
redress powers in domestic law enforcement actions, it is important that the U.K. consumer
protection agency have the authority to receive and distribute any redress monies obtained by
consumer protection and other law enforcement agencies overseas directly to U.K. consumers.
We are aware of at least one cross-border telemarketing matter where the OFT's lack of authority
to distribute funds obtained by Canadian law enforcement officials has created difficulties in
providing U.K. consumers with restitution. By providing the new CTSA, whether an executive
agency within OFT or an independent agency, with redress authority, the U.K. government can
ensure that U.K. consumers who are victimized by foreign traders receive appropriate monetary
redress when available.
Thank you once again for providing the opportunity to comment. I would be pleased to
provide any additional information that would be useful to DTI as it considers the options for the
proposed CTSA.

Respectfully submitted,

Deborah Platt Majoras
Chairman
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