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Today, the Commission announces a consent order to settle allegations that the proposed
acquisition of the dialysis business of the University of Utah Health (“University”) by Total
Renal Care, Inc., a wholly-owned subsidiary of DaVita Inc. (“DaVita”), may substantially lessen
competition in the market for outpatient dialysis services in the greater Provo, Utah area. |
support the outcome but believe that two aspects of the consent order warrant discussion so that
my support is not misconstrued. Those two sets of provisions relate to prior approval and non-
compete agreements. [ then highlight a third provision — a ban on no-poach agreements — in light
of the ongoing dialogue regarding whether antitrust enforcement adequately protects competition
for labor inputs.

Prior Approval and Non-Compete Agreement Provisions

First, DaVita is required to receive prior approval from the Commission before acquiring any
new ownership interest in a dialysis clinic in Utah. The Commission rescinded the 1995 Policy
Statement Concerning Prior Approval and Prior Notice (“1995 Policy”) on July 21, 2021. I
dissented from this rescission for three reasons: the 1995 Policy was put in place to prevent
resource-intensive and vindictive litigation; it preserved the use of prior approval provisions in
appropriate circumstances; and the majority did not provide new guidance explaining how these
provisions would be used following rescission of the 1995 Policy.!

Because I believe the 1995 Policy provided sound guidance on the appropriate use of prior
approval provisions, I will assess the propriety of the prior approval provision in this matter
against that touchstone. The 1995 Policy noted that prior approval is most likely appropriate
where there is a credible risk that a company engaged in an anticompetitive merger would
attempt the same or approximately the same merger in the future.? DaVita has engaged in a
pattern of acquiring independent dialysis facilities;> many of these acquisitions fall below HSR
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thresholds and consequently escape premerger review,* including this proposed acquisition.
There is some evidence that this pattern of sub-HSR acquisitions has led to higher prices and
lower service levels in the dialysis field.” It is for this reason that I have encouraged the
Commission on previous occasions to study this industry.°

Against this backdrop, I believe a prior approval provision is appropriate here. Specifically, there
is a credible risk that DaVita will attempt to acquire additional dialysis facilities in the same
general area in which divestiture has been ordered. But to be clear, my vote in favor of this
consent should not be construed as support for the liberal use of prior approval provisions
foreshadowed by the Commission’s majority when it rescinded the 1995 Policy.

Second, the order contains provisions that prohibit DaVita from enforcing non-compete
agreements in the University of Utah nephrologists’ medical director contracts.” Some
commentators have suggested that non-compete provisions should be banned, and some of my
current and former colleagues on the Commission have expressed sympathy for that view.®
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While I disagree with that perspective,” I have concluded that the provisions limiting the effect of
non-competes in this matter are necessary to achieve an effective remedy. Specifically, the
operations of a dialysis facility must occur under the auspices of a nephrologist; indeed, without
a nephrologist, a dialysis clinic cannot operate. Nephrologists are in short supply,'’ and the
inability of a facility owner to retain or replace a licensed nephrologist could serve as a barrier to
entry or, in this case, preclude the buyer from continuing to compete in the market. Moreover, a
repeal of non-competes to effectuate a remedy is not novel: past consent orders have included
provisions that prohibit merging parties from enforcing non-competes to aid divestiture buyers in
hiring employees.!! For these reasons, I support the provisions pertaining to non-competes in this
matter — but my acquiescence to these provisions should not be construed as support for a
sweeping condemnation of non-competes more generally.

Ban on No-Poach Agreements

The order contains an anti-no-poach provision that prevents DaVita from entering into any
agreement that would restrict the divestiture buyer from soliciting DaVita’s employees. I
highlight this provision because some critics have asserted that antitrust enforcement ignores
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competition for labor as an input.!? I believe that modern antitrust enforcement does, in fact,
police the market for unlawful practices impacting competition for labor.'* Naked no-poach
agreements are per se illegal under the antitrust laws, and have been subject to enforcement
accordingly.'

With respect to the instant matter, DaVita and its former CEO were recently indicted for
agreeing with competitors to refrain from recruiting one another's employees.!® In a past consent
order, where respondents had entered into no-poach agreements, provisions explicitly prohibiting
these agreements have been included in an order.'® I support the inclusion of an anti-no-poach
provision in this order because of the relevant allegations against DaVita and to allow the
Commission to pursue an order violation in the event that DaVita attempts to limit competition
through anticompetitive no-poach agreements in the future.
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