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AtYornmeéys for Plaintiff United States of America
A
-t N [
‘:: s IN THE UNITED STATES DISTRICT COURT
o- if
T THE CENTRAL DISTRICT OF CALIFORNIA
T«
o WESTERN DIVISION
e R
(o R
w3 ol
a2 08 7 )
uNTTED STATES OF AMERICA, ) No. SA CV 05-1211 DOC (ANx)
}
Plaintiff, }  STIPULATED JUDGMENT
v. }  AND ORDER FOR PERMANENT
}  INJUNCTION AGAINST¢ e
DIRECTV, Inc., et al. ) D.R.D., INC., AND OCKETE
} DANIEL R. DELFINO |
}
——
LDEC
e
Plaintiff, the United States of America, acting upor !ﬁ{ o
'.l
notification and authorization to the Attorney General by the
Federal Trade Commission (“FTC” or the “Commission”), has //”‘\‘
’____—’
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commenced this action by filing the complaint herein, and
defendants D.R.D, Inc., and Daniel R. Delfino have waived service
of the summons and complaint. Plaintiff and the above-named
defendants, represented by the attorneys whose names appear
hereafter, have agreed to settlement of this action.

THEREFORE, on the joint motion of the parties, it 1s hereby
ORDERED, ADJUDGED AND DECREED as follows:

FINDINGS

1. This Court has jurisdiction over the subject matter and
the parties pursuant to 28 U.S.C. §§ 1331, 1337(a}, 1345, and
1355, and 15 U.S.C. §§ 45(m) (1) (R), 53(b), 56(a), and 57b.

2. Plaintiff and Defendants consent to Jurisdicticon and
Venue in this District.

3. The activities of Defendants are in cr affecting
commerce, as defined in Section 4 of the FTC Act, 15 U.5.C. § 44.

4. The complaint states a claim upon which relief may be
granted against Defendant, under Sections 5(a), 5(m) (1) (A},
13(b), and 19 of the Federal Trade Commission Act (“FTC Act”), 15
U.S.C. §§ 45(a), 45(m) (1) (A), 53(b), and 57b.

5. Defendants deny any violations of the Telemarketing
Sales Rule, but have entered into this Stipulated Judgment and
Order for Permanent Injunction (“Order”) freely and without
coercion in order to settle and resolve Plaintiff’s claims
against them. Defendants further acknowledge that they have read
the provisions of this Order and are prepared to abide by them.

6. Defendants hereby waive all rights to appeal or
otherwise challenge or contest the validity of this Order.

7. Defendants have agreed that this Order does not entitle
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Defendants to seek or L0 obtain attorneys’ fees as a prevailing
party under the Equal Access to Justice Act, 28 U.S5.C. § 2412,
and Defendants further waive any rights to attorneys’ fees that
may arise under said provision of law.

8. Entry of this Order is in the public interest.

DEFINITIONS

For the purpose of this Order, the following definitions
shall apply:

1. “Asset” means any legal or equitable interest in, or
right or claim to, any real or personal property, including
without limitation, chattels, goocds, instruments, equipment,
fixtures, general intangibles, leaseholds, mail or other

deliveries, inventory, checks, nctes, accounts, credits,

contracts, receivables, shares of stock, and all cash, wherever

located.
2. “Defendants” means D.R.D., Inc., and Daniel R. Delfino.
3. “Representatives” means Defendants’ successors,

assigns, officers, agents, servants, employees, and those persons
in active concert or participation with them who receive actual
notice of this Order by personal service or otherwise.

4, The “Telemarketing Sales Rule” or “Rule” means the FTC
Rule entitled “Telemarketing Sales Rule,” le C.F.R. § 310,
attached heretc as Appendix A.

5. “Customer” means any person who is or may be required
to pay for goods or services offered through telemarketing.

6. “Person” means any individual, group, unincorpcrated
asscclation, limited or general partnership, corporation, or

other business entity.
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7. “Telemarketing” means a plan, program, ©r campaign
which is conducted to induce the purchase of goods or services or
a charitable contribution, by use of one or more telephones and
which involves more than one interstate telephone call. The term
does not include the solicitation of sales through the mailing of
a catalog which: contains a written description or illustration
of the goods or services offered for sale; includes the business
address of the seller; includes multiple pages of written
material or illustrations; and has been issued not less
frequently than once a year, when the person making the
solicitation does not solicit customers by telephone but only
receives calls initiated by customers in respense to the catalog
and during those calls takes orders only without further
solicitation. For purposes of the previous sentence, the term
“further solicitation” does not include providing the customer
with information about, or attempting to sell, any other item
included in the same catalog which prompted the customer’s call
or in a substantially similar catalog.

8. “Seller” means any person who, in connection with a
telemarketing transaction, provides, offers to provide, or
arranges for others to provide goods or services to the customer
in exchange for consideration, whether or not such person 1is
under the jurisdiction of the Federal Trade Commission.

9. “Tolemarketer” means any person who, in connection with
telemarketing, initiates or receives telephone calls to or from a
customer or donor.

10. “Natiocnal Do Not Call Registry” means the National Do

Not Call Registry maintained by the Federal Trade Commission

4
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11. “Established business relationship” means a
relationship between the seller and a person based on: (a) the
person’s purchase, rental, or lease of the seller’s goods or
services or a financial transaction between the person and
seller, within the eighteen (18) months immediately preceding the
date of the telemarketing call; or (b) the person’s inquiry or
application regarding a product or service offered by the seller,
within the three {3) months immediately preceding date of a
telemarketing call.

ORDER
I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES

IT IS ORDERED that, in connection with telemarketing,
Defendants and their Representatives are hereby permanently
restrained and enjoined from engaging in, causing other persons
to engage in, or assisting other persons toc engage in, violations
of the Telemarketing Sales Rule, including but not limited to:

A, Initiating any outbound telephone call to a any person
at a telephone number on the National Do Not Call Registry unless
the seller provides documentaticn demonstrating that:

(1) the seller has obtained the express agreement, in
writing, of such person to place calls to that person.
Such written agreement shall clearly evidence such
person’s authorization that calls made by or on behalf
of a specific party may be placed to that person, and
shall include the telephone number to which the calls
may be placed and the signature of that person; or

{2) the seller has an established business
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relationship with such person and that person has not
previously stated that he or she does not wish to
receive outbound telepheone calls made by or on behalf
of the seller; or
B. Initiating any outbound telephone call to a person when
that person has previously stated that he or she does nct wish to
receive an outbound telephecne call made by or on behalf cof the
seller whose goods or services are being offered or made by or on
behalf of the charitable organization fcr which a charitable
contribution is being solicited; or
C. Initiating any outbound telephone call to a telephone
number within a given area code without first paying the required
annual fee for access to the telephone numbers within that area
code that are on the National Do Not Call Registry; and
D. Bbandeoning any outbound telephone call to a person by
failing to connect the call to a live operator within two seconds
of the person’s completed greeting, unless the following four
conditions are met:

1. Defendants employ technology that ensures
abandonment of no more than three percent of all calls answered
by a person, measured per day per calling campaign;

2. Defendants for each telemarketing call placed,
allow the telephone to ring for at least fifteen seconds or four
rings before disconnecting an unanswered call;

3. Whenever a live operator is not available to speak
with the person answering the call within two seconds after the

perscn’s completed greeting, the seller or telemarketer promptly
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plays a recorded message that states the name and telephone
number of the seller on whose behalf the call was placed; and

4. Defendants retain records, in accordance with 16
C.F.R. § 310.5 (b)-{d), establishing compliance with the
preceding three conditions;

Provided, however, that if the Commission promulgates any
rule that modifies or supersedes the Telemarketing Sales Rule, in
whole or part, Defendants shall comply fully and completely with
all applicable requirements thereof, on and after the effective
date of any such rule.

II. CIVIL PENALTY AND RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

A. Judgment in the amount of thirty-five thousand dollars
($35,000) is hereby entered against Defendant D.R.D., Inc., as a
civil penalty, pursuant to Section 5(m) (1) (R) of the Federal
Trade Commission Act, 15 U.S.C. § 45(m) (1) (A}.

B. Within five {5) days of receipt of notice of the entry
of this Order, Defendant D.R.D., Inc., shall transfer thirty-five
thousand dollars ($35,000) in the form of a wire transfer or
certified or cashier’s check made payablie to the Treasurer of the
United States. The check or written confirmation of the wire
transfer shall be delivered to: Director, Office of Consumer
Litigation, U.S. Department of Justice Civil Division, P.O. Box
386, Washington, DC 20044. The cover letter accompanying the
check shall include the title of this litigation and a reference
to DJ# 102-3316.

C. Defendant D.R.D, Inc., shall cooperate fully with

Plaintiff and the Commission and its agents in all attempts to

7
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collect the amcunt due pursuant to this Paragraph if Defendant
D.R.D., Inc., fails to pay fully the amount due at the time
specified herein. In such an event, Defendants agree to provide
Plaintiff and the Commission with its federal and state tax
returns for the preceding two years, and to complete new
standard-form financial disclosure forms fully and accurately
within ten (10) business days of receiving a request from
Plaintiff or the Commission tc¢ do so. Defendant D.R.D., Inc.,
further authorizes Plaintiff and the Commission to verify all
information provided on the financial disclosure form of
Defendant D.R.D., Inc., with all appropriate third parties,
including but not limited to financial institutions.

D. In accorgdance with 31 U.S8.C. § 7701, Defendant D.R.D.,
Inc., 1s hereby required, unless it has done so already, to
furnish to Plaintiff and the FTC its taxpayer identifying
number {s) (social security numbers or employer identification
numbers) which shall be used for purposes of collecting and
reporting on any delinquent amcunt arising out of Defendant
D.R.D., Inc.’'s relaticnship with the government.

E. Defendant D.R.D., Inc., agrees that the facts as
alleged in the complaint filed in this action shall be taken as
true in any subsequent litigation filed by Plaintiff or the
Commission to enforce their rights pursuant to this Order,
including but not limited to a nondischargeability complaint in
any subsequent bankruptcy proceeding.,

F. Proceedings instituted under this Paragraph are in
additicn to, and not in lieu of, any other civil or criminal

remedies as may be provided by law, including any other

8
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procceedings that the Plaintiff may initiate to enforce this
Order.
III. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a period of five (5) years
from the date of entry of this Order, Defendants, and their
successors and assigns, shall maintain and make available to the
Plaintiff or Commission, within seven (7) days of the receipt of
a written request, business records demonstrating compliance with
the terms and provisicns of this Order.

IV. DISTRIBUTION OF ORDER BY DEFENDANT AND
ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that Defendants, and their successors
and assigns, shall within thirty (30) days of the entry of this
Order, provide a copy of this Order with Appendix A to all of its
owners, principals, members, officers, and directors, as well as
managers, agents, servants, employees, and attorneys having
decision-making authority with respect to the subject matter of
this Order; secure from each such person a signed statement
acknowledging receipt of a copy of this Order; and shall, within
ten (10) days of complying with this Paragraph, file an affidavit
with the Court and serve the Commission, by mailing a copy
thereof, to the Associate Director for Marketing Practices,
Bureau of Consumer Protection, Federal Trade Commission, &00
Pennsylvania Ave., N.W., Washington, D.C. 20580, setting forth
the fact and manner of its compliance, including the name and
title of each person to whom a copy of the Order has been

provided.

/17
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V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Defendant, and its
successors and assigns, shall notify the Associate Director for
Marketing Practices, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Ave., N.W., Washington, D.C. 20580,
at least thirty (30) days prior to any change in such Defendant’s
business, including, but not limited to, merger, incorpcration,
dissolution, assignment, and sale, which results in the emergence
of a successor corporation, the creation or dissolution of a
subsidiary or parent, or any other change, which may affect such
Defendant’s obligations under this Order.

VI. WNOTIFICATION OF INDIVIDUAL'S AFFILIATICN

IT IS FURTHER ORDERED that Defendant Daniel R. Delfino
shall, for a period of teﬁ (10} years from the date of entry of
this Order, notify Associate Director for Marketing Practices,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Ave., N.W., Washington, D.C. 20580, within thirty
{30) days of his affiliation with a new business or emplcyment
whose activities include telemarketing or his affiliation with a
new business or employment in which his duties involve the sale
or offering for sale of satellite programming.

VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purpcses of compliance
reporting, Plaintiff and the Commission are authorized to
communicate directly with Defendants.
/77
/17
/17
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VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby
agrees to bear its own costs and attorneys’ fees incurred in
connection with this action.

IX. SEVERABILITY

IT 1S FURTHER ORDERED that the provisicns of this Order are
separate and severable from one another. If any provision is
stayed or determined to be invalid, the remaining provisions
shall remain in full force and effect.

X. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for purposes of construction,
modification and enforcement of this Order.

XI. COMPLETE SETTLEMENT

The parties hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter.
The parties further stipulate and agree that the entry of the
foregoing Order shall constitute a full, complete and final
settlement of this action.
/17
/1!
/77
/17
/17
/17
77/
/117
Iy
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JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and

against Defendants, pursuant to all the terms and conditions

recited above.
FOR THE DEFENDANTS:

/WA

DANIEEK R. DELFI
1nd1v1dually

D R.D., INC by DANIEL R.
DELFINO, Pr sid nt, D.R.D.,
Inc.

2320 Superior Avenue
Cleveland, OChio 44114

%ML

WILLIAM E. RANEY

Attorney for Defendants
Copilevitz and Canter, LLC
423 W. 8th St., Ste. 400
Kansas City, Missouri 64105
tel: 816-277-~0856

fax: 816-472-5000

IT IS S0 ORDERED.

12 /11 [ol

DATED:

FOR THE PLAINTIFF:

PETER D. KEISLER, JR.
Assistant Attorney General
Civil Division

U.S. DEPARTMENT OF JUSTICE

DEBRA W. YANG
United States Attorney

Assistant U.S. Attorney

EUGENE M., THIROLF
Director

O{ ice o© mer Litigation

ALRN J. PHELPS

Trial Attorney

Qffce cof Consumer Litigation
Civil Division

U.5. Repartment of Justice

c 20530
|‘

S C. GREISMAN
Assistant Director for
Marketing Practices

A

RUSSELL DEITCH

GARY IVENS

Attorneys, Federal Trade
Commissicn

€00 Pennsylvania Ave, N.W.,
Washington, DC 20580

Aot O s

UNITED STATES DISTRICT JUDGE

12
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offer or purported offer, the tele- .

markster doss nob identify the specific
Atem thet the person. will raceive.

- (y) Prize promotion meaxs: ’

" () A swesepstakss or othar gams oi
ohanca. op

(2) An oral or written express or im-
p]iad. representation that w person has
won, has deen seleated to.recaive, or
may bs sligfble to yeosive a pﬁze of
purported prize.

() Nefler meosnA any person who, in
connsctlon with o telemarketing trans-
action, rovides, offers to provids, or

. arrangss for others to provids goods or

sarvices to the: customer m ezthange
for consideration. .

{ag) Sintz means any Bta.ta of the
United Btates, the District of Oolum-

y “bia, Puerto Riog, the Northerr Mariana

, and any Texritory o poaaaaaion
af the T.Tnitad Btatas.

- (bb) Telemarkeler means any, person

who, in connecilon with telemarketing,
Anitiates or recalves telephone calls to
or from a cnstomer or donors " -

. (co) Telemarketing means a plan, pro-
gTam, or campalga whiah is condmoted
to'induce the purchase of gooda or serv-
ioee or a charitable contxibuiion, by

_ .se of ons or more telephones and

which imnvoives more than one Inder-
stata telephone cell. The term does not
inclnde the sclicitatiom of sales
through the madling of a cataleg
whish: coptaing & ‘writben- description
or musgatlun of the goeda or zervices
_ offered Tor sale; includes the basiness
" address of the seller; includes maltipie
pages of written meterial or iTustra-
tlong; and has been issmed noti Jess fre.
quantly than onoe a year, when the
pergon making the solioltation .doss

.ot golicib customers by telephone buti

only receives ocalls initlated 3y ous-

- tomers in responee to the caialog angd

during thoss oally tekes orders only
witheut forther sollaltation, Far yur~

" poses of the previous gsentence, "the

term “forther aplcitation” 'does nob
inoluda providing the oustomer with
Informeéion rbout,’ or attermpiing to
gall, any othsr itern included in the
same catalog whivh promypted the cus-
tomer's cell or in a su.bmmﬂallv gimi-
Inr catalog. '

. ) ) :
. : .
-
+ [ .

16 PR Ch. | (1-1-04 Eclifon) ¥
(31) Upseling mesns Eoleiting th |

purcheae of goods or services following

an initial transaction during & mngls * 43

talophonse call. The upssll is & separate

telemarketing fransaction, not & om- il

{inuation of the initial transaciion. An

“axternal. upeell” 'is & selloitetion | i

madns by or-on hahalf of a seller dif.
ferent; from the sellar in the inifial

. transaotion, regardless of whether ths

initisl transaction and ths gubssqnant
golicitation ars mads by the same tele-
marketer. An *“internal upsall” i5 & s0-
Linitation made by or ot behalf of the

' game seller as In the imtal {rans-

aciion, regardlens of whether the inl-
tial tranesction and suhauqnant soliot-
tatlon aréd made Ty the same tela-
markstsr. -

© 53108 Decapt:wtelamarhtmgwtaor
practices.

(a) Prohibited deceptwe tele:narkemg
actz or practices, It s 8 decapiive tele-
marketing act or practics and a viola-
tlon: of this Rule for any seller or tele-
murketer to sngage in the following
conduct:

(1) Before & customer pays? for goods
or servicss offered, failing to disclose
fruthfully, In a-clear and conspionous
menner, the following material lofor-
matlon:

(1) The total costa to pumhn.aa,
calve, or use, and thy gpantlty Vf, any

gootls or services that are the subject .

of the sales offer;3 .

(1) ANl material restrictions, limita~
Hops, or conditiens o purchase, re-
ceive, or nze the goods or services that
ere tha subject of the sales.offer;

-(l14) 'Tf the sellar has o polioy of not
making refonds, cancellations, ex-
changes, or repurchases, B Gtatement
informing the sustomer that this is the

iWhan a gelier or telemarieter uses, or &f-
vootd o vusbomer to uEe, & pomrier to trang-
port payment, the peller or elemacitater
most maks Yhe disclosyres veguived by
#310.8(s)(1) before pending a covrier to plck
up payment granthorivation for payment, or

* directing a oustomer to have a courder pok

up paymsnt or suthordeation for payment.

iFor offers of oonsmaper oredft produsts
gubjech to the' Truth In Lending Act, 15
U.5.0. 1601 &t seq., and Reguiskion Z, 13 OFR
228, coonpHanse with the discipsure reguire-
manmnnﬂarﬂm'rmﬂhinnmding.&otm

Regulation 2 ghall oonstitute ocompliancs

with §SMLA(RM 1N} of this Rule,

" 876
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& . of being able to receive the prize, end
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.
™
. .

Fedelul Trade Commission

7. sa]lar‘s policy; or, if the sa'ﬂar or telo-

marketer makss B repressniekion

;about-a refund, canceilation, exchangs,

er repurchase polloy’ a statement of all
matarial tema a:ml conditions of-such
noliey; -

@v) In any priza promoﬁon, the odds

& . if the odds ere not celonlabls In ad-

.' - *is raquired to win e prize or to

vanoe, the factors used in calculating
the oddn; that no parchess or paymsent
-
pate.in a.prize promotion ahd thet any
purchase. or payment will not increass

- +4he persom’s chances. of winning:. and

the no-purchasemo-payment: method' of

' . pertdcipating An-the prize promotion
.with sither Instructions on how to par-

tloipate or an eddress or local or toli-
fres telephops .=mmber to- which' cus-
tomers mey write or call'for informa-

" ton: on how to partieipate;

(v) All. muterial costs or conditions
40 receive or redeem a prize that is the

: * - gubject of the grize promotion; -

. option fen
, oonditdions

(v{) In the asale of any goods or serv-
ices represented to protect, lnsure, or

* ptlierwise, lmit a. customer's liability

in the event of umanthorized use of the

' customer's credit.card, the limits oo a-
cardholder'sr Hability for nnaothorized

uaeuia.c.rediﬁcazdpummttolﬁ

" U.B.0.164%; and

(vil) I the offer inclades & negREIYD
, 211 material terms and
o the negative option fea-

ture; incla , but not Mmited 4o, the -

' faot that the -customer's. mosount will

be charged unless the oustomer fakes
an affirmative acton to avold the
aharge(s), the: date(s) the charge(s) will
be submittad for payment, and the spe-
oifio steps the customer must take to

avoid the charge(s).

(3) Misrepresenting, ﬂirsutly or by

impHoation, in. the sale of goods or
gervices any of the following rmatarial .
information:

(). The fotal costs 40 purokass, re-
ogive, or use, and the quantity of, any
goods or services $hab are the subjech
of a sades offar;

' ' (i) Any msterial restriction, lmita-
Hon, or cepdition o purchase, recelve,

or use goods or aarvioen tha.t are the
sehjeot of & aalas offar;

(i) Any material aspeot. of tha per-
formence, efflcacy, uabure, or.central

-

‘ ’
.
.
'
.

. §3tas -
"-gharacteristics of goods or serviges

that-are the subject of 2 sales offer; -
" (iv) Any material, aspeet of the na-

fare or terms of the. seller’s refund,-

capoellatlon, exchange, or reparchess
pu]iclaa'
'(v) Any ‘msaberial aspect of a prize

+ - promotion including, but ot Hmited

{o, the odds of being able to receive &
prize, the natyre or valus of & prize, or
that & puraksse or payment is required
towma.pﬁzeorﬁopsrﬁuipatama.
prize-promotion;

(vl) Any material aspsct of an invest- -
ment opportunity imcluding, but mot

Hmited to, risk, Haguldity, earning's Do~
tenilal; or prc-ﬁﬁa.bﬂity“

(vif) A seller's or telemarketer’s af-
filliation with, ox endorsement or spon-

sordhip by, any pamon or govermment - -
'enﬁtr

(viil) Thet any cns‘eomr needs ot

Jfered goods or servicks to provide -pre-

tsotions & customer already has pursu-
ant o 16 T.B.0: 1643; or

(ix) Any materiel aspect of a. nege~

tiva option festure inclading, but nob

-Ymited to, the fact that the customsr’s

nocount will be charzed anlsga the cos-
fomer takes an afflrmative action to
avoid the oharge(s), the data(s) the
charge(s) will be submitted’ for pay-
ment, and the speclfic ateps the cus-
fomer mmst taks t-o avoid fthe
charge(s),

(3) Unusing billing infprma.tion to ha

mbmitted for payment, or collesting or
sttempiing to collect, payment for
goods or services or-a charitabla con-
tributlon, directly or indirectly, with-
oot the customer's or donor's express
verifieble authorieation, excspt whem
the method of payment nsed ie & eredt
card subject to mrotections of the
Troth in Lending Aot and Regulation
7,8 or a debit card. subject to the pro-
tections of the Mleokronic Fund Trans-
fir Act and Reguniation H.* Buch av-
thorization shall be desmed varifiable
if any ofthefpl]nwmg'mammem-

‘ployed:

ITrath in Lendtog Act, 16 U.8.0. 2601 &
reg., and Beguletion 2, 13 CFR yart 226.

tMlaotromin Pund Trensfar Ant, 15 U.3.0.-
1888, et seg., mnamumm. 12 OFR park
a06.

o e b——
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§310.3

{1) Bxpress wrlttan anthorization TW
the customer or donocr, which Inoludss
the customer’s or donor's slgnature; &

(1) Yiznregs.oral anthorzation wiich
is andip-recorded and mads available

. npon request to the oustomer or donor,

snd the customer's or donor'a bank oz
other billing entity, and which evl-

denoes clearly both the cusbomer's or.

doner's sathorization of peyment lor
ths goods or services or chartbable con-
tribaticn that are the subiect of the
tElsmarknting transaction and the rus-

- tomer's or donor's receipt.of all of ﬂm
= fo]lowins information: .

+ (A) Tha number of debits, charges, or
pamanta {if more than one); - -

(B The date(s) the debit(e),
charge(s), or payment(s) wﬂl be sub-
mitted {or pagment; .

. (0) The emount(s) of the dahit(s)..
- charge(s), or payrnent(s);

(D) The customer’s ar donoy's nams;
. (H) Tha customser’s or donor's. billing

_mformaﬁon. {dentifiad with sn.fﬂoienii

‘specificlty such thatb the customer or
donor underitands what acconnt will
ba meed to collect 'Dayment for the
goods or eervices or charitable oon-
tributlon that are the enbject of t‘:ha

" telemarketing transaction;

(" A talsghons mumbsr for customer

. or doner inguiry that is apnswered dur-

ing nermal buainess hours; and

’ 'thIhedataufthauuaﬁnme;’a or do-

-nor's oral anthordzation; or

(i) Writban oconfirmation of the
transaction, {dentified in & alear and
conspionous manner &8 guch ‘on the
outride of -the anwvalops, semt to the
customer or donor via figt class mall
prior fo the sebmission for payment of
tlie oustomeris or donar's billing infor-
mation, and that; inclodes all of the in-
formation °  .contained. in
§§810.3(a)(3)(H)(A)~(CG) and. & clear and

. coneplouons statement of the proge-
+ dures by which the-.oustomer or donor

. gan obtain s refond from the seller or

" telemarkefar or oharitable organiza-

tion In the svent the confirmation is
inaosurate; provided, however, lipt this
meens of authorization sball not be

¥¥For puxposes of this Rnls, the term "zig-
nature’? ghall Joclude an elsobronio or digikal
form of sigpatore, to the extept that spoh
form of signatard ix recognized ga s valid aig-
nature under applicable fedaral law or mta
contract law.

]

.o - '
.
. .. v
- "o .
.

desmed verifiable in-instansea in which
gooda or services.ars offarad in'a trans-
action involving & fres-to-pay comver-

glon and pran.cq_uirad a.ocount informa- .’

flon.

(4) Making 8 false or misleading
statement to induce anmy parson to pay
for goods or services or fo md.naa 8
charitable contribution..

(k) Assisting ond foofitiating. To13 e de-

capiive. telepiarketing act or practics

and & violation of this Rule for a per- -
gon to provids substantial assistance er
- support to any peller or telemarketer -

wien that person knows or oonsciously
avoids knowing that the seller or tale-

marketer 1s engeged In-any ach or prac- |

tice that viclptes §§310.3(s), {0) or (tl),

-or §810.4 of this Bule,

{0) Oredit card laundering., Except aa
exyresaly permitted by the applicabls
aredlt cerd system, it im 'a deceptivs
telemarieting act or prmﬂca and g
violsiion of this Rule for: .

{1y A merchint to présend to or de-

posit. into, or causs sanother 10 present |

to or deposit into, the credit cerd sys-

tem for payment, = credit card eales.

draft generated by a telemarketing
trangacon that 1s pot the result of a
telemarkesting aredit card transaction
between the cardholder and the mer-
chant;

(2) Any persan ta employ, solicit, or
otherwise canse & merahaxnt, or an em-
ployee, repressutative, or agent of the
merchant, to pressnt to or depoalt Into
the gredit card system for payment, a
credit card sales draft generdted by e
telamiarketing transaction that is mot
the result of & teleinarksting credit
pard trameaction between the omrd-
holder and the merchant; or -

(8) Any person to obiain access to the
cradit card system thromgh tbe use of &

business relationship or an effiliation - -

with a merchant, when such aoccess 1s
not anthorized by the merchant sgree-
ment or the applicable aredif card sys-
fem. .

(d) Prokibited decepiive acts or proc-

'Heey in the soHcitation of charitable con-
‘Hibutions, Tt i8'a fraudulent charitabla
wolicitetion, a degeptive telemsrketing

act aor practiocs, and a violation of this
Byle for any telemariteter soliciting
chariteble coniribuiions to misrepre-

sant, directly or by Impleatlon, eny of

the following material informetion:

'.378,

S o
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(1)'Ths natuacs, ynrposa‘. orm:mion of

. soy entity on behelf of which a charl-
A ' geble contribution is being requested; -

«(3) That any chariteble cpotribution
{s tax deductible in wholg-orin part;
(3y The purposs for which any chazi-

&, - tuble contribution will be used; .

(4) The percenirge or amount of any

-3 "ahariteble contribution that will go to
i s charitable orgauization or- to- amy .
;. particular charitable program;

- {B) Any- material aspect’ of a prize

¥ ' promotion including, bub Dot limited
f..,  to: the odds of being able to receive 8

prize; the nebura or valus of & prize; or
that a charitable contribntion 1B re-

in & prize promotlon,ar
- {8 A charitable orga.nimﬁ.on's or

dorsement or sponsorchip by, a.ny par-
_Bon or guvamment mﬂty .

' 5810.4' Abasive telamarkating acts or
. ctices..

PO
(8) Abusive conduct gemrtzﬂy Tt 18 an
abusiva tolemarketing act or prastics

!.."" and a violaton of this Bule for any
. 'paller-or telemerketer to engage in the

following conduct:

(1) Threats, Intimidatian, or the ues
of profane or pbsvans languags;

(2) Requssting or receiving payment
of any fes or consldaration far goods'or
services represented to remove daroga-
tory information from, or improve,
person's credit history, .credit fecord,
or cradiy ating antll:

(1) The time frame in which the seller
has represented .all of the goods .or
garvices will be providad to that person
hag expired; and
. (i) The seller has provided the person
with documentation in the form of'a
coasumer reyort from 8 conswmer. re-
portlng agency damonslrratlng' that the
' promised resolts have been achiewdd,
suoh report heving been issmed mors
than six montha aftee the results were

aochieved, Nothing in this Rule should:

be construed to affsct the reguirement
in the Falr Oredit Reporting Adt, 16
U.A.C. 1681, thaet a consumer raport
may only be obbalned for a specified

. Dpermissibls purposs;

(%) Reaquesting or receiving payment
of any foe or.congideration from a par-

son for goods or ssrvices represented to

racover or otherwise asgist in ths re-

. .
.
. . . vy
L ) . .
' . .

aw_:’ ‘
%‘ . fedeml 'l'rade Ct:mmlssian

quired to win. s prize or to pa.rtluipa.te:

telemarketar’s afiHatdon with, or-en-,

- - -
. "
'
* .
.

'§at04

tarn of money or any other item of .
valne paid for by, or mromised fo, that’

parson, in a previoua felemerketing
transection, until seven (7).business
days after such maoney or otiber Itam. s
deHvered to.that person. This provision
ghall ‘not apply to gouvds or mervices

providad to 2 person by B Iiuansad -

tumar . .

{9 Requssting or reea!ving, payman‘b
of any: fee or consideration in‘advance
of.ebtalning a loen or other extension

"of credit when the eeller or. tele-

morpketer bhas pgoarantesd ‘or - rep-
resented a high Hirslthood of suceess in

-obtaining or erranging &.loan or other

aextanmion of oredit for & parson;

(6) Discloming. or receiving,. for-con-

gideration, unencrypted consumsr ac-
count numbers for, uwse in ‘“tele-

marketing; provided, howsver, that this

paragraph ehall not applyto the discle-
gure or receipt of a oustomer’s or do-
nor's billing information to process &
yayment for gpods or services or 3
charitable contribution yu.munnt toa
treosaction; .
(5) Causing billing imi@mﬂon ta Pe
submitted for pryment, directly or-Im-

. direotly, without the gxpress. informed

consent of the customsr or domor. -In
any telsmarketing transaction, the
saller or helamariketer must abtaln the

exprese informed conseut of the. cus-'
tomer br dongr to be charged for the
4. goods or esrvices or obaritabla con-

tribution and to be charged using the
jdentifisd aecount. In -any Gele-

marketing  fosnsaction  involving'

preacguired accoumt informetion; the

- requitemsnts in , paragraphs (a)(@()

through (11) of this-sestion must be met
to evidemes sxpress informed consent..
() In any telemarketing fransaction

involving nreacquirsd account informe- .

tlon and & fras-to-pay -conversion fas-
trs, the seller or telemarkater must:
(A) obtain from the customer, at a
minimum, the last four (4) digits of the
acoount nember to be charged; -
(B) obtain from. the customrar his or
her express agreament to bs charged
for the goods. or services and to. be

charged weing the account number por- -
‘suamb to paragraph (AXBA(A) of this

gsction; and,
{C) make and meintain an andio re-
oording of the entire telemarketing

transaction..

© am
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1

- »an In a.ny' other —Belama.rksﬁng trana-
actign involving preacquired account
* informatdon not; described in paragraph
(a)(8)dy of this section, the seller or
{alemarietsr must:

(A) et o mintroom, {dentify the ac.

count to be chargsd with eufficlent -

. specificity for the customsr or donor to
understand what a.ccunn'b wﬂl ba

-(B) obtadn from ﬂm cu.stomer or’

‘donor his or her expresa agreement to
bs charged for the goods-or services
and to be cherged uslpg the account
mumbar idemtifled purswant to pars-

L graph (2)(E)1)(A) of this seatdon; or

. (D ¥elling to-tranemit or canse to be
ﬁmsmi%tad 4he telsphons mamber,
and, when made -avallable by the tels-
marketar's oa.rrier. the name of the
“talemarketar, to any caller jdentifica~
4lon gervice-in use by & reciplant of &
talemarkesting call; provided that.ih
ghall not be & viclation to substitote
(for the name and phons number wsed
in, or billed for; making the call) tha
name of the seller or charitable organ-

-. gatlon on behnlf "of which & tele-
marketing call is plapad, and the pell-

‘er's ‘or ‘charitable organization's oos-
tomer-or.donor servics telephone num-

. ber, which iz answsred during repuiar
business hours. -

. (b) Patiern of calls, (1) T418 an sbasive
talamn.rkaﬁng- act or practice and a
violatlon of this Rule for a fele-
markater to engage In, or for's seller

t0 cauge & telemarketer to engage in,.

the jollowing condnet:

(1) Onuzing any telephone to ring, or
engaging any person in telephone con-
versstion; repestedly or continuously
with intent o annoy, abuss, or harass

' any person kb the oalled mumber;
(if) Denying or interforing in any
. WRY, directly or indivectly, with & per-
son's right fo be placed on suy registry
of nexnes andfor telephone numbers of
parsona whe do-nat wish.to raceive onit-
bound telephone oaild smtablished to
comply with §810.4(b)C1)(HL);
(i) Iniketing any' outbound tels-
. phans call t0.a person whan:

(&) that person previcusly hes stated
that he or she does not wish to roeeive
an outbound telephone call made by or
on bebhalf of the reller whoes goods or
gervices ars belng offered or made on

" hehglf of the aharitabls orpaniwation

l . 1
" u. O Pl :
- . . -
* . Vo
. - f . e
. v
. N .

16 CRRen } (1-1-04 EclHon) EA

:t'ur which a charitable, ount:dhntlon is
'baing solladted; or -. . -

(B) that person‘s telephone aumber g
on thy “do-nob—ca.ﬂ" regisiTy,. main-
tained by the Commission, of parsons
who do not wish to receive cuthound

‘talephone calls to induce the purchses * ¥y

"of goods or services unlsss the seller

*(I) has obtained tha expreds agres-
ment, in “writfng, .of such parson to
place calls to that person. Buch writtan
agresment shall clearly evidencs such
person’s authorization that- calls meds
by er on/bahkalf of & specific party may
Yo placed %o that person, and ehall in- .
clude the telspHone number o whish °

" the oalls mey be-placed and the slgna-

fura® of that person; or .
(i) hes an sstablished busineas rels-

. Honahip with such person, and thai '

pereox has nob etated thab he or she
does not wish to receive outbound tale-
phone  calls .under  paragragh
()Q)AH)CA) of fhis sectloni-or

(iv)- Abendoning axy omtbound tele-
phone oall. An outhound telephons ¢all
ig "“abandonsd’” under this secton if
parson’answers it and the talemarketer

. does not commeat the call to-& sales rep-

resentative within: two (3) seconds of
the person®s complsted gresting.

(%) 1% 15 an abusive telemariketing act
or prectice and & ‘viclation of this Rule
for any person to sell; rent, leuse, par-
chass, or wuse eny list established to
comply with §310.4(0)(AX(1H)CA), or
maintained by the Obmmission pursy-
ant to §310.4(AYAL(B), for-any pur-
pose excoph compliance with the provi-
slons of this Bule or gtherwisse to pre-

vant telephone calls to telephone nvm-
bers on swch lsts,

(83 ‘A sallar or telsmarkeber will not
bhe Mable for violating §310.4(h)({)
and (1if) i1 it can demonstrate that, as

.part of the seller's or telemarketer's

rontine businesa practice:
() It ban established and jmple-
wmented writtay procedurss to nompl:r
with §%10.4(h)(1)(11) and (ifi);
(i) It hos treined its personnel, and
any sntity asgieting in ita compliarnca,

§¥or purposes of this Rule, the termn “eg-
aature’ skall indinde an slectronia or digital
form of signature, to the extans that sach

'form of signatare is recogmized aa 8 valid sig-

naturs aoder qppnnnbla :‘adml law m:- mt-.a
unntrmh law. -
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i 7 n the mo&du:ea established pumua.nt .
4 to §310.4) (D .

. (ii) The seller, or a telemarketer or

. mt];ar person acting. on behalf of the

gellar or charitable organizsiion,. hag

- ,-'-_" " matntainsd end recorded a. st of tele-

phone numbers the seiler or charitahla

L ., organiiation may not contast, in come

' plisnoe with §510. AEIHIAY;

"> (iv) The sellér or a-telemarketer uses
& procesy to prevent telemarketing to -
axy telephone number on any lisb es- -

T ' tuhiished purement to §§310.4()(3)(H)

‘or S0LLYADE), employing -
verzlon of the “do-not-call” registry

obtained from the Commission Do more

* than three (3) months prior to tle-date
and madnts:lns»

‘any oall B mads,
rauords dooumenidng this prooess;

(v) Tha salldr or & telemarkéter or
a.nother persos aciing on behalf of the
geller or charitable organization, mon-
ttors and enforees compliance with-the

FU0AD)E)XD); and .
{vl) Any subseqguent call otherwise
viclating §310.4(b)(A)QAL) or (1) Is the

. result of error.

{3} A peller or telemariatar Wil not
be iable-for violating 310.4(b)(D)(iv) if:
' (1) the seller or-telomarketer employs

of 1o more than three (8) percent of all

. calls answered-byea. person, "meesured

per day per celling campedgn;.

(1) the ssller or Selbrnarketsr, for
sach telemarketing <all placed,.allows
the telephone to ring fox ab least fif-
tean (15) secvnds or four (4) rings beiore
Glsconnecting en unanswered call,

(i) whenever a sales representative
i not gvailable to speak’ with the per-
son' aRswering the osll within two. (2
sgoonds aftar the parson's ocompieted

gresting, the seller er telemarketar
promptly plays a recorded message
thet states the nawe snd telsphoms
numbar of the sslisr on whoes behalf?
the call was placed ”; and .

(iv) the seller or telsmarkstsr, In ao-

cordance with §310.5(M)-(d@), retains
recorde e complianse with
. R4 @1, ..

"This provision doss not affest any sellar's

or talarnerietar’s obligetion to comply with.

relevert stats and federal. lawe, incloding
hntnnblimtedtntha’.wm. 47 U.AB.C. 22T,
mmmmmmo

wocedures ‘established pursusnt- to |

technology thnt ensuves abandonment. .oBe

.‘
1

5310.4

(3] G‘ang time resﬁ'!cﬁons Withunt
the prior comsent of & person, 1t 8 an
abustve talamerketicg act or practlos
‘&pd & viclatlon ef.this Rule for a.tale- -
markstar to engage in outbound tele-
dhone calls to a person'a residence.at
any tima other themn heiween B:00.a1n,
eng £:00 pam. local time a.ttheca.llad
‘person’s-locetion. -

(d) Required oral disclnsures ivr ths sale
* of goods or services, Tt 15 an abusive tels-
marksting et ar practlos amd .a violss
tlon cf this. Rule for s telemarketarin -
2o, outbound telephane: call or -inbernal
or ezterna] upssil to' induce the-pur-
-chaes of goods or sarvicgs-to fall to-dis-
cloge .fruthfolly, promptly, and-In s
'clear and conspicuocus manner to the
peraon receiving the ca.ll. the fn]low:mg
Information:-

(1) The {dentity of the aa‘llar,

(Z)Iﬂ:atthapﬂrpuaenfthsnﬂlmto
‘sell goods or services; )

(3) The mtura of the s'uuds ar earv-
joesy and.’

.(&) That no. pumhasa or, pa.ymnt is
necessary to be shls to win a prize or
participate . in. e prlza promotion. if a
prize pramotion is offared and that i ANy
purchaze or paymani will not incraase
parson’s chenoes. of . This
"disciosars most be. mads before or in
sonjunolicn with thedasmiptlon of the
prize to.the persom called, If reguested——
by that persom, the telemariketsr must'
disclope fhe po-porchase/no-payracnt
entry mathod for the prize promotion;
provided, howsver, that, In any internal
upsell for the-sale offgnods or mervices,
the zeller or telemarkeler moust pro-
vide the disclosurss lsted in- this seo-
tlen only to the extant thai the infor-
mation in the upsell differs from tha
disclosures provided in-the initial tele~
marketing teanssction.

(e) Reguired orat disclosures in.chari-
table solickations. It is an abusive tele-
marketing act or practice and a vola-
tion of this.Rule for a telemarketer, in
an outbound telephone call' torInduce &
charitabie comtribuiion, o fail to dis-
close truthfully, mrompily, arnd in a
clgar and consplouocns mammer to the -
perdon raceivinog the call, the following
informsation:

(1) The identity of the charitable or-
ganization. on behalf of wh:luh the re-
qrest 18 being made; and

a8
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' .awarded for prizes thah are - rep-
. resented, directly or by impYHcation, ta
" . ‘have o velue of $26.00 or more;

' -53105 _ ,
B (S)T‘hatthepnrpusaoftheca.llmto

goHolt a charitabis contribution. .

) ‘I- ¥9105 RBecordkesping reguirements, "

(a) Any sellar or ielemarkster dhall

. keep, for a period of 3¢ monthg from

tha date the record ig produced, the fel-

- lowing records. relating to its tale-
. marksting activitdes: .

(1) ALl ubstantially different sdvar-
tiging; brochurss, ' telemarketing

. soripts, and-promotional materikls;

(2). The name and Jast known address
of eachk prise reciplent and the prize

(3) The name.and last known address
of each customer, the goods cor.ssrvices

- -purchassd, the date such goods or serv-

loes were shipped or providsd, and the
amount pald by the customer Ior the
.gouds or garvices; ®

.{4), The name, any ﬂuﬁttous name
u.ea&, the lzat known homs address and
telephone number, and the fob title(s)
far, all garrend anid formsr employesa

" - directly involved in telephons szles or

sollcltations; provided, however, that if

tha seiler or telemarkater permita fio-

Hitious names to be used by employess,
each fiotitious name-must be tracsable

' . 1o onlyons specific amployes; and .

(6) All Verifighda, suthorizations ‘or

“records of exprass informed oonseuh or

expross pgreement required to be pro-

-. vided or received unider this Hnle,
(M) A pgaller or telemarketer may *

kpgop- the records required by §310.6(a)

in’ ey form, and in the same mamner,

format, or place as they keep such
racerds in the orddnary course of bual-

_ " pess. Feilors. to keep all records re-

quired by §310:5(a) shall be a v:lola.ﬁon
of This Bule.
(o) The sellar and the telamarkstar

. calling on. behalf of the seller may, by

written sgreement, allocate responsi-
bility bebween themselves for tha.rée-
ordkesping requirsed by this Section,

When & soller and telsmarketer havae .
:enterad. into such an agreement, the

8¥or offars of consumsr. aredit producta
sobject fo the Truth in Lending Aok 15
U.8.0. 160! &t seq., and Begulation 2, 12 OFR
226, complianoe with., the recordikesping re-
‘quirements undsr ths ‘Trath in Lending Act,
and RBegulstion Z, shall congtituts cnmml
anoe withﬁBlﬂ.E(&)(B) nithiaBuIe o

3 |l
. -
.

16 CFR Ch. | (1-1-04 Eclifon)

'temaa of that agreement sHall govern,
-'anﬂ. the saller or {elemarketar, 28 tha

' case may.be, need not keep racords

that dupiicate those of the other. Wthe

agreamant is unclexr 8 t0 who must
meiptain eny required record(s), or i1

. ho such -egresment -exists, the ssller

cheli be ragponsible for cormplylng with
§§310.5(a)1)-(8) and' (B)} ‘the tele-

markster shall be rasponai'ple for oom-

plying with §810.5(a)(4). ..
(d) In the-svent of axy dissclution or
terminstion of the seller's, or tole-

. marketer's business, the principal ‘of

that seller or telemarkeler shall man-
tain all records as required under this
Seotion. In the event of any sals;, as-
signment, or other change in ownership
of the seller's or tolemArketer's busi-
ness, the mooetizor business ahall main~

tadnauracurdareqdredunderthm.

Bec’don.

5310.8 E:ampﬁuns. _

(a.) Solicitationa. to. indace uhaﬁtu.b‘le

contributions' vis . outbonnd telephona

calls am nof covered - by
§310.4(b)(1)(11)(B) of tids Rule.

{b) The following acts or praotices
are exempt from this Rule:

(1) Tha sala of pey-per~call services
sthject to the Commiapion’s Rule enti-
tled."*TFrade Regulation Rule Pursuent

to thé Telsrhone Disclogure and Dis-

pute Resolutdon Act of 1882, 16 QFR
Part 308, prowvided, however, that this
exempiion does not apply to the ra-
guirements of $5910.4(=)(1), (a)(N), (),
and (e); .

(2) The sals of ﬁ'am'hiaea mbject to
tha Commission’s Rule anidtled *"Dis-
closure Requirements and Prohititions
QOoncerning' Franchising and Business
Opportunity Ventures,” (“Franchise
Rule™) 18 OFR Part 438, provided, how-
gver, that this exemption does no¥
apply to ths requirements of
§§810.4(a)(1), (&)(D), (bd, and-(c);

{3) Telsphone calls in which ths sele
of paods ar servioes or charitable solio-
itation 18 not completed, and payment
or aunthorizaticn of payment is not re~
quired, until aftar a face-to-face smlas
or donation pressatation by the seller
or charitabls organizetion, provided,
howevar, thet this exsmption does not
gpply to the reguiramenta of

 §5310.4¢a)(D), (a)(D, (b), and (o)

L3
’
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- m— o — -



Case 8:05-cv-01211-DOC‘\1 Document 35  Filed 12/11/%86 Page 24 of 28

' J %/ tomer or donor that're not the result.

LI

(4) 'I'alaphane ca.l]a imtla.tad by & cus-
3 of sny solicitation by & seller, charf

e table orgenizatdon, or telemarketer,

¥ "provided, howsver, that this examption
% does. not apply .to any Instances of

B upselling inolnded tn such telapkons

oails; .

{6) Talaphona cs.Jls in:lt!atad bra cns-
- ' tomer or donar in response to ap. adver-
.. bisement throngh any medium, othar
than dirsot madl solivitation, provided,
‘however,. that this axemption. does not
spply to calls Inttiated by & customer’

V' iment relating to fuvestment oppertu-

tles, businesn opportunities other than

", business arrangements-coversd by the

]

W

i

Franchise Bule, or advertisemsnts in-

¢ §SE10.3()CXV) or 310.4(a)@)-(4); or to
any Inebances of upselling included in
such telephone oalls; '

(6) Telsphone calls initiated by a cus-

mail sollcitation, Inclading solicita~
tions via thes U.S. Postal Service, fac-
gimile iransmission, slecironmic maill,
.and other similar methods of delivery

apeaifio address(es), or person(s), that
. clearly, conspicucusly, and truthfelly
.—(iscloses_&ll_rpaferial ipformintlon Ust-

od in §810.3(a)}(1) of this-Rule, for sxy .

goods or servicss oifered in the direct
mall solicitation, and thet containa no

3’ material misrepresentation regarding

* any item conteined in §310.8(d) of.this
Rnls for any requested cheritable con-
tritmtdon; provided, howéver, that thia
exemption does not apply to calls initl-
ated by & customer in-response to & di-
rect mail solicttation relnting to .prizs
promoblons, Jovestment epportunitiss,
business opportunities other than tmsi-
nees arrangements -covered by the
Franchize Rule, or goods.or services de-

_saribed in §§810.3(a)(1)(vl) ar 810.4(s)(3)-
' (4); or to oy instances of upeelling in-
aluded in such telephone calls; and

«" (T) Telaphone cels betwsen a tele-
marketer and amy business; exceph

. oalls to indoce the rstadl sale of non-
durabla office or clsaning supplies; pro-

vided, however, that §310.4b)CIEH)(ER)

" and §310.5 of thia Ruls shall not apply

- to sellera or telemarketers of noe-
durabls office or olaaniqg supplies.

or donor in responss fo an advertiss-.

volving goods or sarvices deseribed:in .

tomer or denor in response to a direct

.
.
'
.

ssma

!319.7 Actions by states ami private
. persons.’

(B.) Any attorney ganaml‘ or pther of-
ficer of a mtate authorized by the state
0 Ering En wﬁon under the Tele-
mn.rkaﬂﬂng: and Copsomer Fraed and
Abuse- Prevention: Act, and ‘any private
person whobrings an action nnderthat
Aot, shall sorve writtan nofdew .of Mo~
actlon on the Oominissiop, if feasible,
prior to B initisting an action und.e:
this Rula. The notios ahall be: Bent, to
the Offics of ‘the Dirasctor,,Buresn. of
Oonsumer ' Protection, Fedapsl Trade

" Commisasion, Washingtom, D.C. -285680,

and shall Includs a copy of the state's
or ‘private parson’s compladut and, any

* ‘other plendings to be flled with the

court. It prior notice 18 not feasibls,
the state or private person ghall serve
the Commission with.the required no-
tice 1mmedja'haly wpon “Inaﬁ.tuﬂng its
action.

+iD) Nothing cbnta.h;ed 1n this Banﬁon

ghell piohibit any attorney general or
other authorized state efflcisl -from
proceéding in state court on the besls

,of. an allegsd violation of any civil cr
- .criminal statuts ufsnc.h shate. :

in which a solicitation is directed to .

58108 Fee for access-to ﬂm Naﬁanal
. DoXNot Call Registry.
(a) It is a vioclationm of tb:ls Rnle for
any seller to initiats,. or caumse.sny._ _

'‘telemarketer to Initiate, an outbound

telephone oczll %o, any person whose
telephons nnmhet 18 within & given
arga code nnlesa such seller, either di-
rectly or through another person, fxsb
has paid the annusl,fes, required by
§310,8(c), for necess to telsphone num-
bers-within thet ares cods that are in-
pleded in the Natlomal Do Not €all
Registry maintathed by the Cormmis-
glon under §310.4(h)(1(H1)B); provided,
towever, that sach payrment I8 not'nec-
epgary. if the saller Irdtiates, or causes
& telemarketer to initiste, calls solely
to PErsons , Dursuant . Y
§5210:4Ch)DAHYBYD or (), and “the

.sellar doss not accesy the Natlonal Do

Not Osll B.egistn' for any cthar pur-
pose.

(b) It 1s a violatlon of this’ Rule for
ary telemarkstar, on behalf of any asll-
er, to initeia an outbound telephone
call %0 sny.person whose telsphone

- number 18 within a giver area code un-

Iesa tha.t Bellar. aglthar diran'BLv or

383
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through enother person, firsh has pald
the souaal fee, reguired by §310.8(c),
ior access to-the telephoms nmmbers
within that area cods thet ars includsd
in the Nationil Do Nob Oall Registry;
provided, however, fhat such payment
18 not necessary if the seller initlates,
or tawses a talemerkefer to initdate,
calls. golely to persons. pursusat to
S0 4AMYLIHHEYD or (1), apd the

. seler doss not access the National Do
. Not Oal P..aglsm'y for a.ny nthar pur-

poas ..
- (¢} The annpual fes, whioh mmzt be
. peid by any parsop prior to obtaining
. access to the Nationa]l Do Not Oall

Registry, 1s 335 per arvea dode of data
aocassed, up to a meximmm of 87,376

provided, howavar, that thers ehall be . bers-on tie regisiry. It the person 18 ac-

© no oharge for the.frst Sve ares codes

" of dats accessed by any persom, and

provided further, that there shall be no
charga to any person engaging in or
osusing others fo enguge in cutbound
telephons calls to consmmera end who
15 accesming the Matiodsl Do.Not Call
. Reglstry without bsing required wnder
this Rule, 47 OFR 541400, or any other
federal law. "Any person eccesiing the

National Do Not Call Registry mey not’

partioipate in any arrangement to
. thars the cost of acoomaing. the reg-
- lotrFrinaluding any arrangement with
+ any telemerkeder or servics provider to
- divide the costs to sccess. the registry
rmong varlous clients of that tala-
marketar or.servics provider.

(d) After a persom, sither directly or
. through another person, pays the fees
pet; forth in §310.8(c), the person will be

provided. s unique account pumber
which Wil allow that person to asoess:
tha reglstry. data for the selected sres-

* codes 86 any tims for twelve montha
following the flrst dsy of the month.in
which the peraon paid the fee (“the an-
pual peried”'). To. cbiain aocess to addi-
tlonal arem codes of data during the
first six months of the apnual: peried,

the person mush first pay $25. for ench-

-+ sdditional area code of date not Ini-
" 4ially aelected. To obiain sccess fo ad-
ditlonak .aren ocodes of data during the
sscond slx months of the annval perfod,
the person must. frst pay $15 for esch
additicnal area code of data not ini-
tially selected. The payment of the ad-

ditlonal fee will marm;t'tha person, o .

.
]

;16 CRRCh.1 (1-1-04 Eclion). 3

access the additiongl area codes of dats,
for the remainder of the rxmael period,

(8) Accesn to the Netlopal Do Not
Osll Registry 18 lmited %o tele-

‘markotars, sellers, othars engaged in or
vausing others to-sngegs in telophone

ealls to congmmers, servioe providers
acting on behalf of such persoms, and
any government agenay that hes lew

' apdgresment auwthority, Prior to-acoess-

ing the National Do Not Oall Reglstry,
& perdon Inmet: jrovide: the ldentifying
information required by the operator of
the reglstry .to oollect the fee, and
must certfy, under pemalty of law,

thet the person Is nopessing the reg-
ptry solely to comply . with the provi-

slona of. this Rals or to otherwise pre-
venf telaphona calls to telaphoue num-

cesging the registry on hehbalf of sell-

ers, that person also ‘must identify

eagh of the pellers an whoge bohalf it is
acossalng the registry, must provide
pach geller's unique acoomnt nmmber

- for ecoess to' the natlonal reglstry, and

mnst certlfy, under panalty of law;
that the sellers will be using the infor-
mation gathered from the reglstry
polaly to comply with the provislons of
this Rule, or otherwise to provent tele-

yhone vells to tslephone numbera on .

thereglstry, .- -
[68 'R, 451¢4, Tuky 81, 2008}

53109 Severabilify.

"The provisions of this Bule are sepa~
rate and severable from one ancther, If
any provislon 18 stayed or determinad
+0 Be Invalld, 1515 the Commirsion’s in-

'
- m——
. - '

teption that the remaining m:ovisions-
Shell continue in effect.

864
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Hinfthe Appro Actthetal:- .
abnaihunaano date fromn the National
wnnnamnmmammmym

R :...M ecussed shove in detdl; bassd om,
Ganmﬂminnhaa

%

v m& the Appropristions Act
;nnn:lms And,irvrecognition of ths

"’ ' nead for boainasses, partionlady mpalt
- buginesses, to modify thelr procedures
- end systsmy b acoommadate this
.+ smangment, tha Commisxon has get s
aﬁﬂa&w datn forthiis amended Rula

‘f asI mm;;zﬁulnﬂg!ﬁr s, .'-
,ne::am:.'ypmpmﬂm . :

¥ & Descriptian of the Projevtsd - -

,~ lisporting, Recordkssping, :fndmﬂtfm
Ru.fag. Jhdudhgim Estimnts of the: *

; Classes of Small Entities That Will Be
. Snbjsct 1o ths HFO
DatuF.tm EmNaﬂnmI.DnNathagt&’
I}rps o i SHHBD;‘JJ;:' Wil Be
Nacasmy To C,‘ampfy .

-As discnssed i the NPRM; this
", mmensmant doss not Hoposs any naw,
G Wmmmlm
<" diselomire, ar
withinthamaanlnguftlm
Paparwnkks&n.t:ﬁnnm
- Coonmissiom forther nuﬂndintha
Mtha:tttdldmt “belisvathat the -
.‘ modification requiring selleraand ¢ .,
tnlumnrka;;ratﬂnhtut;damﬁmthe
. Nationa] gigl:yutn axe faqnant -
{ tutérved will mﬂaaslgniﬁmtbmdan
3&& bl o s oo
8 systems to
“with thp reuiremant i the sl

dutohase. ungqnmaﬂyhsds.“m
Cnmnﬂnﬂm:amgnimdﬂmt *[tThere
™ willikely bio additional aosta® *-*
» Ipoured to accass the Reglstry
»» thirty deye {effectively twelva (12)
" pa: ‘yaar) mut tha ummttaquirment

amuam thos
t culling, such o8 wmvey
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{
ﬁ

-1

awa. *
mmmdﬁnnmcmu .
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et
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m:mapnrymw tp iy their ad ’ S
Wﬂgﬂm wmt%atm pmm:hmsf;nu _wtghthaamnndad
gmended Buls provisioa wll bo Fis extandied the tutmvel st whigh -

‘ N buainsssag must accags Ragiatry doty .-
emell bue{negses, NADA noted thet - . and thair calling Hetg of mummbern
- *doulers e other amall bistoames cen. | 2 TV ED RART
€omoct d corresp =08t nndmginc‘::aaaintha .(St)ﬂ.aya.thammdmnmm
it e, Eom et e
862 Ay’ mmmmncmmum
. pereomnel tn perform this additianal, mnnidmdmmbn:ﬂmnm '
" Somction, they mey find #t neesaimy 10 * - alternatives (La. em inteirval of
outBowde tha funation toa vendar, thmy{sm zather thim -ana{ail
mndﬂadﬁﬂlthﬂm Hmh uhmnﬂvas.nad:hmnllahuvémﬁm .
wmt soclbed,  o7g thetwasthe . °-
T, Sl

mhnimthnimpactafﬂmmsndad e, dd!ns A -
Rnlapmﬂximmmaﬂhnmsm.tw Ix.Amanda Rula .ot
&smdmtpu&!;ﬂﬂawhﬂﬂﬁ v , tha Commissimyemends- ©
effactunting the mindats of the - ﬁtlaiﬂ. ofFa&mlRaguhﬂmu
Appropeiutions Act, ¢ follows; * e -
B.Stspa the Fun Tafn T Pmm-—msmmmasm.s

) MnimizaAnySigﬂﬁ:ﬂmEcmunﬂa

e . RULE .

the Stted Objecuvas qfﬂm . L‘rha mﬁmhrpntam
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REASONS FOR SETTLEMENT

This statement accompanies the final order executed by defendants D.R.D., Inc. and
Daniel R. Delfino. The final order enjoins defendants from violating the Telemarketing Sales
Rule, 16 C.F.R. Part 310. It also requires the payment of civil penalties.

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45(m)(3), the Commission hereby sets forth its reasons for settlement by entry of a
Stipulated Judgment and Order for Permanent Injunction (“final order™):

On the basis of the allegations contained in the complaint, the Commission believes
$35,000 constitutes the appropriate civil penalty to settle the matter. In addition, the injunctive
provisions of the final order should assure the defendants’ future compliance with the law.
Finally, with the entry of the final order, the time and expense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the Court’s entry of the attached
final order to settle the matter is justified and is in the public interest.






