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DEBRA A. VALENTI NE
Cener al Counsel

JONATHAN COVEN

EDW N RCDRI GUEZ

Federal Trade Comm ssion
600 Pennsyl vani a Ave., NW
Washi ngton, D.C. 20580
202- 326- 2533; 3147

202- 326- 2558 fax

Attorneys for Plaintiff

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF NORTH CARCLI NA

FEDERAL TRADE COWM SSI ON,

Plaintiff, aAviL ACTION

NO

COVPLAI NT' FOR
PERVANENT | NJUNCTI ON
AND OTHER

EQUI TABLE RELI EF

SPEEDWAY MOTCRSPORTS, INC., and
A L- CHEM RESEARCH CORP.

N e e N A A e e A A S A

Def endant s.

Plaintiff, the Federal Trade Conm ssion ("FTC' or
"Commi ssion"), by its undersigned attorneys, allege:

1. The FTC brings this action under Section 13(b) of the
Federal Trade Commission Act ("FTC Act"), 15 U. S.C. 8§ 53(b), to
secure a permanent injunction and other equitable relief against
def endants for their deceptive acts or practices in violation of
Section 5(a) of the FTC Act, 15 U. S.C. § 45(a).
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JURI SDI CT1 ON AND VENUE

2. This Court has subject matter jurisdiction over this
matter pursuant to 15 U S.C. 88 45(a), 52, and 53(b) and 28 U. S. C
88 1331, 1337(a) and 1345. Venue in this district is proper under
15 U.S.C. § 53(b) and 28 U.S.C. § 1391(b) and (c).

THE PARTI ES

3. Plaintiff, the FTC, is an independent agency of the
United States governnent created by statute, 15 U S. C. 88 41-58.
The FTC enforces Section 5(a)of the FTC Act, 15 U. S.C. § 45(a),
that prohibits, anong other things, deceptive acts or practices,
in or affecting commerce. The FTC may initiate federal district
court proceedings to enjoin violations of the FTC Act and to
secure such equitable relief as is appropriate in each case. 15

U.S.C. § 53(b).

4, Def endant Speedway Mbdtorsports, Inc. ("Speedway"), is a
Del aware corporation. Its principal place of business is U S.
H ghway 29 North, Concord, North Carolina 28026. Speedway is

engaged in the operation of racing tracks and in the marketing and
sal e of zMax brand notor vehicle lubricant or fluid additive.
Speedway transacts business in the Mddle District of North

Carol i na.

5. Def endant Q| - Chem Research Corp. (“Ql-Chenf) is a

whol | y- owned subsi di ary of Speedway incorporated in Illinois. |Its
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princi pal place of business is 6800 W 73 ' Street, Bedford Park,
[1linois 60638. G I-Chem nanufactures zMax brand notor vehicle

[ubricant or fluid additive and, together with Speedway, markets
and sells it. Gl-Chemtransacts business in the Mddle District

of North Carolina.

COMVERCE
6. At all tinmes material to this conplaint, Defendants’
course of business, including the acts and practices all eged
herein, has been and is in or affecting comerce, as "comerce" is

defined in Section 4 of the FTC Act, 15 U S. C. § 44.

DEFENDANTS OCOURSE OF CONDUCT

7. Since at |east May 1999, and continuing thereafter
Def endant s have naintai ned a substantial course of trade in the
offer and sale of the zMax Power System (“zMax”) -- a package of
three clear, beaker-shaped bottles of zMax brand afternmarket notor

vehicle lubricant |labeled “G | Formula,” “Fuel Fornula,” and

“Transm ssion Formula.” The liquid in each bottle is itself clear
but tinged a different color for each “fornula.” Each of the
three “fornul as” consists of 100% mneral oil with no active

chem cal additives.

8. Since May of 1999, Defendants have marketed zMax
t hrough a program|ength tel evision advertisenent (“infonercial”)

br oadcast on cable and | ocal tel evision stations nati onwi de at
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| east 13,000 times. zMax has al so been narketed t hrough Speedway
and G l-Chenis Internet website <www. gozmax.con® and through

various printed pronotional materials.

9. The zMax infonercial features a host/narrator and
numer ous consumer endorsers, as well as expert and racing
endorsers. Acconpanying this conplaint is a separately-bound set
of four exhibits. Exhibit 1 is a copy of a videotape of the zMax
infonercial and Exhibit 2 is a transcript of the infomercial. The
i nfonercial includes, anmong others, the follow ng statenents or
depi ctions:

a. “I CAPTION:  27% | NCREASE | N GAS M LEAGE! ]
[CAPTION: YOUR RESULTS WLL VARY]
UNI DENTI FI ED MALE: | was averagi ng about 22
mles to the gallon on the highway. | installed
the Z-MAX, and so | junped right up to about 28
mles per gallon.” Exh. 2 at 3.

b. “I CAPTION: 29% | NCREASE | N GAS M LEAGE! ]
UNI DENTI FI ED MALE: It paid for itself ten times
over for me.” Exh. 2 at 3.

C. “I CAPTION: 23% | NCREASE | N GAS M LEAGE! ]
UNI DENTI FI ED FEMALE: Z- MAX saved ne a whol e | ot
of noney.” Exh. 2 at 4.

d. “[ CAPTION:  YOUR RESULTS WLL VARY]
[CAPTION:  29% | NCREASE | N GAS M LEAGE! ]
JORDAN ADAMB BOSTON, MA: | was really excited
when | put the Z-MAX in ny fuel tank because |
keep neticul ous records about ny mleage. Over
the last three years, |1’'ve had ny Legend and |’ ve
consistently come in somewhere between 16 mles
and 18 mles per gallon. After | put the Z-MAX
in, inthe city, I was getting 22 mles per
gal lon. That nade nme very happy.” Exh. 2 at 7.

e. “[ CAPTI ON: 34% | NCREASE Cl TY!]
[ CAPTI ON: 35% | NCREASE HW! |
RON NI COLAL SECAUCUS, NJ: |I’'mvery meticul ous
about how | maintain ny vehicle . . . and | kept
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very accurate records about the mleage. And
there was such a dramatic increase with the use of
the Z-MAX, that | went from13 to 17-1/2 mles per
gallon in the city and 17 highway to 23 hi ghway.
That was just astounding.” Exh. 2 at 8.

“NARRATOR  Those fol ks know Z- MAX works. | know
Z- MAX works. But here’s the indisputable,
i ndependent | aboratory test that proves Z- MAX
wor ks. These are CRC L38 test results. Now, this
test is accepted by the entire autonotive industry
as gospel .
LEE HOLMAN HOLMAN MOODY RACI NG LEGENDARY ENG NE
BU LDERS: The L38 test, the way they run it, is
done with a standard engine. And it measures not
only the horsepower and the fuel efficiency and
the use of fuel and the amount of oil and bl ow by
that you get on the engine, but it also allows you
to check very accurately the wear on the val ves,
the wear on the piston rings, as well as the
carbon buildup. And that’s what inpressed nme on
the L38 test. Wth this product, you find that it
nmakes a difference. [BAR CHART DEPI CTS Z- MAX
I NCREASI NG ‘* PERFORVANCE AND ‘ FUEL EFFI C ENCY, ’
DECREASI NG ‘ WEAR'] This engine ran better, wll
run | onger, has |less wear; its astoundi ng what the
report says it wll do.

NARRATOR Z-MAX with LinKite had the
scientific CRC L38 proof; it takes your car to the
max.” Exh. 2 at 8-9.

“NARRATOR  And Z- MAX guarantees a m ni num of 10
percent gas mleage increase.” Exh. 2 at 1

“NARRATOR  Now, don’t forget, your 10 percent
increase in gas mleage is guaranteed m ni mum
Lots of cars do even better. Wth the 10 percent
fuel mleage increase alone, Z-NMAX is an
incredible deal.” Exh. 2 at 11

“DAVE BARBEE PRECI SI ON TUNE AUTO CARE: Wen you
use Z-MAX in the engine, you can see reduced wear
in the valve guide area, |ess carbon deposit,
which is going to result in a better, cleaner
runni ng engi ne, nore performance, nore power, and
a longer engine life as the result of |ess deposit
bui l dup.” Exh. 2 at 19.

“ANNOUNCER:  [Z-MAX] Mcro lubrication reduces
friction giving you increased gas m | eage.
[CAPTION: | NCREASE GAS M LEAGE!] Z- MAX | owers
engi ne tenperature so your car runs cool er.
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[ CAPTI ON:'  COCOLER ENG NE!' LASTS LONGER']  And Z-
MAX keeps the netal wet and protected virtually
elimnating dry start-up damage even in cold

weat her. [CAPTION:  ELI M NATE DRY START DAVAGE! ]~
Exh. 2 at 20-21, 30-31

10. Exhibit 3 is a copy of Defendants’ Internet website

<Wwww. goznmax. com > from approxi mately May 2000. This Internet
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website includes, anong others, the foll ow ng statenents:

zMAX with LinKite has the scientific, CRC L38
proof it takes your car to the MAX

Smal | er zMax nol ecul es soak into the pores of
the netal where they clean out carbon,
varni sh and ot her deposits that nake your
engine run hotter. zMax dissol ves carbon and
tunes your conbustion chanber. You get

i nproved gas m | eage, reduced em ssions, and
nore power.

The benefits were enornous -- increased

hor sepower, decreased fuel consunption, |ower
operating tenperatures, |ess wear, inproved
conpression and it drastically reduced
corrosi on and rusting.

[zMax] M cro-1lubricating nol ecul es give you a
cl eaner, nore powerful engine, 10% i nproved
fuel mleage, and fewer repair bills.

zMAX provi des peace of mnd for you by

hel ping to take care of inportant things in
your engine that you can't see. Sone of

t hese itens include:

Damagi ng rust and corrosion

Dry-Start danmage

H gh tenperatures, carbon build-up and premature
failures.
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11. Exhibit 4 is a copy of a zMax pronotional flyer
publ i shed by the Defendants. This flyer includes, anong others,
the foll ow ng statenents:

Wiy zMAX Wor ks
Cuts carbon build-up on valve stens 66%
Lowers wear on val ve stenms 66%
Lowers wear on piston skirts 60%
Reduces bl ow by | eakage 17. 7%
I ncreases conbustion efficiency 9.25%
Lowers fuel consunption 8.5%

Results of an independent CRC L-38 test.

12. The infonercial and <www. gozmax.con» website of fer zMax
for $39.95 plus $7.95 in shipping and handling charges. zMax is
al so sold nationally at discount and autonotive specialty stores

at a suggested retail price of $39.95.

13. The CRC L38 test protocol, referenced in zMax
advertisements, including, but not limted to, Exhibits 1 through
4, is a laboratory engine test protocol that has been accepted as
an autonotive industry standard only for purposes of neasuring the
bearing corrosion performance of notor oils. |In February/ March
1997, an independent | aboratory perforned two nodified CRC L38
tests on behal f of Defendants -- one test on notor oil al one and
the other on the sane notor oil treated with zMax. |In these
tests, notor oil treated with zMax produced nore than tw ce as
much bearing corrosion than the notor oil alone (185.7 mlligrans
of bearing weight loss for the treated oil versus 74.1 mlligrans

for the untreated oil).
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14. zMax advertisenments, including, but not limted to
Exhibits 1 through 4, falsely portray the two CRC L38 test reports
as a single report prepared by an independent testing | aboratory.
Def endants have created a fabricated i ndependent testing
| aboratory “report” (which has a cover sheet fromthe testing
| aboratory and bears its letterhead on every witten page) that
edits out the bearing corrosion results and all other data that
show a detrinent fromthe use of zMax in the treated versus
untreated notor oil CRC L38 tests. This fabricated report is
shown in the infonmercial, and the “official |aboratory results” --

simlarly edited to renove data showi ng a detrinment fromthe use

of zMax -- are reproduced on the zMax website.
VIOATIONS OF THE FTC ACT
COUNT_ONE
15. Through the use of representations, testinonials, and
statenments contained in zMax advertisenents, including, but not

l[imted to, Exhibits 1 through 4, Defendants have represented,

expressly or by inplication, that zMax:

a i ncreases gas m | eage;

b. i ncreases gas mleage by a m ni nrum of 10%

C. reduces engi ne wear;

d. reduces or elimnates engi ne wear at startup;
e. reduces engi ne corrosion;

f. extends engine life; and

g. reduces em ssions.
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16. Defendants did not possess and rely upon a reasonabl e
basis that substantiated the representations set forth in

Par agraph 15 above, at the tinme the representati ons were nade.

17. Therefore, the representations set forth in Paragraph
15 above were, and are, a deceptive act or practice in violation

of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

COUNT _TWD
18. Through the use of representations, testinonials, and
statenments contained in zMax advertisenents, including, but not
l[imted to, Exhibits 1 through 4, Defendants have represented,
expressly or by inplication, that the results of an industry-

standard CRC L38 test conducted on zMax prove that zMax:

a. i ncreases gas m | eage;

b. reduces engi ne wear;

C. extends engine life;

d. | owers fuel consunption by 8.5%

e. | owers wear on valve stens by 66%

f. | owers wear on piston skirts by 60% and

g. cuts carbon buil d-up on valve stens by 66%
19. In truth and in fact, the results of an industry-

standard CRC L38 test conducted on zMax do not prove that zMax:
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a. i ncreases gas m | eage;

b. reduces engi ne wear;

C. extends engine life;

d. | owers fuel consunption by 8.5%

e. | owers wear on valve stens by 66%

f. | owers wear on piston skirts by 60% and

g. cuts carbon build-up on valve stens by 66%

20. Therefore, the representations set forth in Paragraph
18 above were, and are, false and m sl eading and constitute a
deceptive act or practice in violation of Section 5(a) of the FTC

Act, 15 U.S.C. § 45(a).

COUNT _THREE

21. Through the use of representations, testinonials, and
statenments contained in zMax advertisenents, including, but not
l[imted to, Exhibits 1 through 4, Defendants have represented,
expressly or by inplication, that testinonials or endorsenents
from consuners appearing in the zMax advertisenents reflect:

a. the actual and current opinions, findings, beliefs,

and/ or experiences of those consuners; and

b. the typical or ordinary experience of nenbers of the

publ i c who use the product.

10
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22. Defendants did not possess and rely upon a reasonable
basi s that substantiated the representations set forth in Paragraph

21 above, at the tine the representations were made.

23. Therefore, the representations set forth in Paragraph 21
above were, and are, a deceptive act or practice in violation of

Section 5(a) of the FTC Act, 15 U. S.C. § 45(a).

CONSUMER | NJURY

24. Consuners throughout the United States have suffered and
continue to suffer substantial nonetary loss as a result of
Def endants’ unlawful acts or practices. In addition, Defendants
have been unjustly enriched as aresult of their unlawful practices.
Absent injunctive relief by this Court, Defendants are likely to
continue to injure consuners, reap unjust enrichnent, and harmthe

public interest.

11




© 00 N oo o b~ W NP

N RN NN NN NN R R P R R B R R R
N~ o a~ W N P O © 0 N O o M W N P O

TH S COURT' S PONER TO GRANT RELI EF

25. Section 13(b) of the FTC Act empowers this Court to issue
injunctive and other relief against violations of the FTC Act and,
in the exercise of its equitable jurisdiction, to award redress to
remedy the injury to consuners, to order disgorgenment of nonies
resulting fromDefendants' unlawful acts or practices, and to order

other ancillary equitable relief.

PRAYER FOR RELI EF

VWHEREFORE, Plaintiff requests that this Court:

(1) Prelimpnarily and permanently enjoin Defendants from
violating Section 5 of the FTC Act, as all eged herein, in connection
with the advertising of products for use in notor vehicles, as well

as ot her products and services; and

(2) Award such equitable relief as the Court finds necessary
toredress injury to consuners resulting fromDefendants’ viol ations
of the FTC Act, including, but not limted to, rescission of
contracts, the refund of nonies paid, and the disgorgenent of ill-

gotten gains; and

(3) Award plaintiff such additional equitable relief as the

Court may determine to be just and proper.

Respectful ly submtted,
Debra A. Val enti ne
Ceneral Counsel
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Dat e:

JONATHAN COVEN

EDW N RCDRI GUEZ

Federal Trade Comm ssion
600 Pennsyl vani a Ave., NW
Washi ngton, D.C. 20580
202- 326- 2533; 3147

202- 326- 2558 fax
Attorneys for Plaintiff

Federal Trade Conm ssi on
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