UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

JERnecyo a5

UNITED STATES OF AMERICA, Case No.
Plaintiff, STIPULATED JUDGMENT AND
ORDER FOR PERMANENT
v. INJUNCTION  __ . )
USA HOME LOANS, INC., et al., ‘! T = 5
Defendants. f

BN j‘_jl

Plaintiff, the United States of America, acting upon notification and authorization to the
Attorney General by the Federal Trade Commission (“FTC” or the “Commission”), has commenced
this action by filing the Complaint herein, and Defendants have waived service of the summons and
the Complaint. The parties, represented by the attorneys whose names appear hereafter, have agreed
to settlement of this action without adjudication of any issue of fact or law.

THEREFORE, on the joint motion of the parties, it is hereby ORDERED, ADJUDGED
AND DECREED as follows:

FINDINGS

1. This Court has jurisdiction over the subject matter and the parties pursuant to
28 U.S.C. §§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m)(1)(A), 53(b) and 56(a).

2. Venue is proper as to all parties in this District.

3. The activities of Defendants are in or affecting commerce, as defined in Section 4
of the FTC Act, 15 U.S.C. § 44.

4. The Complaint states a claim upon which relief may be granted against Defendants,
under Sections 5(a), S(m)(1)(A) and 13(b) of the Federal Trade Commission Act (“FTC Act”), 15
U.S.C. §§ 45(a), 45(m)(1)(A) and 53(b).
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5. Defendants have entered into this Stipulated Judgment and Order for Permanent
Injunction (“Order”) freely and without coercion. Defendants further acknowledge that they have
read the provisions of this Order and are prepared to abide by them.

6. Plaintiff and Defendants hereby waive all rights to appeal or otherwise challenge or
contest the validity of this Order.

7. Defendants have agreed that this Order does not entitle Defendants to seek or to
obtain attorneys’ fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C. § 2412,
and Defendants further waive any rights to attorneys’ fees that may arise under said provision of
law.

8. Entry of this Order is in the public interest.

DEFINITIONS

For the purpose of this Order, the following definitions shall apply:

1. “Asset” means any legal or equitable interest in, or right or claim to, any real and
personal property, including without limitation, chattels, goods, instruments, equipment, fixtures,
general intangibles, leaseholds, mail or other deliveries, inventory, checks, notes, accounts, credits,
contracts, receivables, shares of stock, and all cash, wherever located.

2. “Customer”’ means any person who is or may be required to pay for goods or services
offered through telemarketing.

3. “Defendants” means the Corporate Defendants and Individual Defendants. The
“Corporate Defendants” are USA Home Loans, Inc., also d/b/a USA Home Lending, Inc., a
Maryland corporation, and USA First Investment Group, Inc., a Maryland corporation. The
“Individual Defendants” are David Vach, individually and as an officer of USA Home Loans, Inc.,
and Richard Burnham and Vincent Piccione, individually and as officers of USA First Investment

Group, Inc.
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4. “Established business relationship” means a relationship between the seller and a
person based on: (a) the person’s purchase, rental, or lease of the seller’s goods or services or a
financial transaction between the person and seller, within the eighteen (18) months immediately
preceding the date of the telemarketing call; or (b) the person’s inquiry or application regarding a
product or service offered by the seller, within the three (3) months immediately preceding the date
of a telemarketing call.

5. “National Do Not Call Registry” means the National Do Not Call Registry, which
1s the “do-not-call” registry maintained by the Commission pursuant to 16 C.F.R.
Part 310.4(b)(1)(iii)(B).

6. “Representatives” means Defendants’ successors, assigns, officers, agents, servants,
employees and those persons in active concert or participation with them who receive actual notice
of this Order by personal service or otherwise.

7. “Seller” means any person who, in connection with a telemarketing transaction,
provides, offers to provide, or arranges for others to provide goods or services to the customer in
exchange for consideration whether or not such person is under the jurisdiction of the Commission.

8. “Telemarketer” means any person who, in connection with telemarketing, initiates
or receives telephone calls to or from a customer or donor.

9. “Telemarketing Sales Rule” or “Rule” means the FTC Rule entitled “Telemarketing

Sales Rule,” 16 C.F.R. Part 310, attached hereto as Appendix A or as may be hereafter amended.

10. “Telemarketing” means a plan, program, or campaign which is conducted to induce
the purchase of goods or services or a charitable contribution, by use of one or more telephones and
which involves more than one interstate telephone call. The term does not include the solicitation
of sales through the mailing of a catalog which: contains a written description or illustration of the

goods or services offered for sale; includes the business address of the seller; includes multiple
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pages of written material or illustrations; and has been issued not less frequently than once a year,
when the person making the solicitation does not solicit customers by telephone but only receives
calls initiated by customers in response to the catalog and during those calls takes orders only
without further solicitation. For purposes of the previous sentence, the term “further solicitation”
does not include providing the customer with information about, or attempting to sell, any other item
included in the same catalog which prompted the customer’s call or in a substantially similar
catalog.
11. “Outbound telephone call” means a telephone call initiated by a telemarketer to
induce the purchase of goods or services or to solicit a charitable contribution.
12.  “Person” means any individual, group, unincorporated association, limited or general
partnership, corporation, or other business entity.
ORDER
I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES
IT IS ORDERED that, in connection with telemarketing, Defendants and their
Representatives are hereby permanently restrained and enjoined from engaging in, causing other
persons to engage in, or assisting other persons to engage in, violations of the Telemarketing Sales
Rule, including but not limited to:
A. Initiating any outbound telephone call to a person’s telephone number on the National
Do Not Call Registry of persons who do not wish to receive outbound telephone calls to induce the
purchase of goods or services unless the seller proves:
1. the seller has obtained the express agreement, in writing, of such person to
place calls to that person. Such written agreement shall clearly evidence

such person’s authorization that calls made by or on behalf of a specific party

Page 4 of 12



may be placed to that person, and shall include the telephone number to
which the calls may be placed and the signature of that person; or

2. the seller has an established business relationship with such person and that
person has not previously stated that he or she does not wish to receive
outbound telephone calls made by or on behalf of the seller; or

B. Initiating any outbound telephone call to a telephone number within a given area code
without the seller first having paid the required annual fee for access to the telephone numbers
within that area code that are in the National Do Not Call Registry;

Provided, however, that if the Commission promulgates rules that modify or supersede the
Telemarketing Sales Rule, in whole or part, Defendants shall comply fully and completely with all
applicable requirements thereof, on and after the effective date of any such rules.

II. CIVIL PENALTIES AND RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

A. Judgment in the amount of Eighty Five Thousand, Three Hundred Fifty Six Dollars
($85,356.00) is hereby entered against Defendants USA First Investment Group, Inc., Vincent
Piccione and Richard Burnham (collectively referred to as “First Investment Defendants”), jointly
and severally, as a civil penalty, pursuant to Section 5(m)(1)(A) of the Federal Trade Commission
Act, 15 U.S.C. § 45(m)(1)(A). Based upon the First Investment Defendants’ sworn representations
in financial statements and information as set forth on Appendix B hereto, full payment for the
foregoing civil penalty judgment is suspended, contingent upon the accuracy and completeness of
the financial statements and information, as set forth in Subparagraph E of this Paragraph.

B. Judgment in the amount of Four Hundred Twenty Six Thousand, Seven Hundred
Eighty Two Dollars ($426,782.00) is hereby entered against Defendants USA Home Loans, Inc.,

and David Vach (collectively referred to as “Home Loans Defendants”), jointly and severally, as a
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civil penalty, pursuant to Section 5(m)(1)(A) of the Federal Trade Commission Act, 15 U.S.C.
§ 45(m)(1)(A). Based upon the Home Loans Defendants’ sworn representations in financial
statements and information as set forth on Appendix B hereto, full payment for the foregoing civil
penalty judgment is suspended except for Thirty Five Thousand Dollars ($35,000.00), contingent
upon the accuracy and completeness of the financial statements and information, as set forth in
Subparagraphs D and E of this Paragraph.

C. Within forty-eight ((48) hours of its execution of this Order, the Home Loans
Defendants shall transfer Ten Thousand Dollars ($10,000.00), as the first installment of the non-
suspended civil penalty payment, to their attorney, who shall hold the entire sum for no purpose
other than payment to the Treasurer of the United States after entry of this Order by the Court.
Within ninety (90) days of its execution of this Order, the Home Loans Defendants shall transfer
Twenty Five Thousand Dollars ($25,000.00), as the second and final installment of the non-
suspended civil penalty payment, to their attorney, who shall hold the entire sum for no purpose
other than payment to the Treasurer of the United States after entry of this Order by the Court.
Within five (5) days of the later of either the transfer of the second and final installment payment
of the civil penalty to their attorney, or receipt of notice of the entry of this Order, the Home Loans
Defendants’ attorney shall transfer such civil penalty payments, totaling Thirty Five Thousand
Dollars ($35,000.00), in the form of a wire transfer or certified or cashier’s check made payable to
the Treasurer of the United States. The check or written confirmation of the wire transfer shall be
delivered to: Director, Office of Consumer Litigation, U.S. Department of Justice Civil Division,
P.O. Box 386, Washington, D.C. 20044. The cover letter accompanying the check shall include the
title of this litigation and a reference to DJ# 102-3372. Such transfer by the Home Loans

Defendants’ attorney shall constitute partial satisfaction of the judgment.
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D. Upon payment by the Home Loans Defendants’ attorney as provided in
Subparagraph C of this Paragraph, the remainder of the civil penalty judgment against the Home
Loans Defendants shall be suspended subject to the conditions set forth in Subparagraph E of this
Paragraph.

E. Plaintiff’s agreement to this Order is expressly premised upon the truthfulness,
accuracy and completeness of the Defendants’ sworn financial statements and supporting documents
submitted to the Commission, as set forth on Appendix B hereto, which include material information
upon which Plaintiff relied in negotiating and agreeing to this Order. If, upon motion by Plaintiff,
this Court finds that any Defendant has failed to disclose any material asset or materially misstated
the value of any asset in the financial statements and information described in Appendix B, or has
made any other material misstatement or omission in the financial statements and related documents
described above, then this Order shall be reopened and suspension of the judgment against that
particular Defendant shall be lifted for the purpose of requiring payment of civil penalty in the full
amount of the judgment ($85,356.00 for the First Investment Defendants, and $426,782.00, less the
sum of all amounts paid to the Treasurer of the United States pursuant to Subparagraphs B and C
of this Paragraph, for the Home Loans Defendants). Provided, however, that in all other respects
this Order shall remain in full force and effect, unless otherwise ordered by the Court.

F. In accordance with 31 U.S.C. § 7701, Defendants are hereby required, unless they
have done so already, to furnish to Plaintiff and the FTC their respective taxpayer identifying
numbers (social security numbers or employer identification numbers) which shall be used for
purposes of collecting and reporting on any delinquent amount arising out of Defendants’
relationship with the government.

G. Defendants agree that the facts as alleged in the complaint filed in this action shall

be taken as true for the purpose of a nondischargeability complaint in any bankruptcy proceeding.
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H. Proceedings instituted under this Paragraph are in addition to, and not in lieu of, any
other civil or criminal remedies that may be provided by law, including any other proceedings the
Plaintiff may initiate to enforce this Order.

III. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a period of five (5) years from the date of entry of
this Order, each Defendant, and its successors and assigns, shall maintain and make available to the
Plaintiff or Commission, within seven (7) days of the receipt of a written request, business records
demonstrating compliance with the terms and provisions of this Order.

IV. DISTRIBUTION OF ORDER BY DEFENDANTS
AND ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that each Defendant, and its successors and assigns, shall
within thirty (30) days of the entry of this Order, provide a copy of this Order including Appendix
A to all of their owners, principals, members, officers, and directors, as well as managers, agents,
servants, employees, and attorneys having decision-making authority with respect to the subject
matter of this Order; secure from each such person a signed statement acknowledging receipt of a
copy of this Order; and shall, within ten (10) days of complying with this Paragraph, file an affidavit
with the Court and serve the Commission, by mailing a copy thereof, to the Associate Director for
Enforcement, Division of Enforcement, Federal Trade Commission, 601 New Jersey Ave., NW_,
Washington, D.C. 20580, setting forth the fact and manner of their compliance, including the name
and title of each person to whom a copy of the Order has been provided.

V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Corporate Defendant, and its successors and
assigns, shall, for a period of five (5) years from the date of entry of this Order, notify the Associate
Director for Enforcement, Division of Enforcement, Federal Trade Commission, 601 New Jersey
Ave., N.W., Washington, D.C. 20580, at least thirty (30) days prior to any change in such
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Defendant’s business, including, but not limited to, merger, incorporation, dissolution, assignment,
and sale, which results in the emergence of a successor corporation, the creation or dissolution of
a subsidiary or parent, or any other change, which may affect such Defendant’s obligations under
this Order.
VI. NOTIFICATION OF INDIVIDUALS’ AFFILIATIONS

IT IS FURTHER ORDERED that each Individual Defendant shall, for a period of five (5)
years from the date of entry of this Order, notify the Associate Director for Enforcement, Division
of Enforcement, Federal Trade Commission, 601 New Jersey Ave., N.W., Washington, D.C. 20580,
within thirty (30) days of his affiliation with a new business or employment whose activities include
telemarketing or of his affiliation with a new business or employment in which his own duties and
responsibilities involve the sale or offering for sale of mortgage related goods or services.

VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance reporting, if undersigned
counsel no longer represents a Defendant, Plaintiff and the Commission are authorized to
communicate directly with such Defendant.

VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby agrees to bear its own

costs and attorneys’ fees incurred in connection with this action.
IX. SEVERABILITY

IT IS FURTHER ORDERED that the provisions of this Order are separate and severable

from one another. If any provision is stayed or determined to be invalid, the remaining provisions

shall remain in full force and effect.
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X. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

purposes of construction, modification and enforcement of this Order.
XI. COMPLETE SETTLEMENT

The parties, by their respective counsel, hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter. The parties further stipulate and
agree that the entry of the foregoing Order shall constitute a full, complete and final settlement of
this action.

JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and against Defendants,

pursuant to all the terms and conditions recited above.

FOR THE PLAINTIFF:

FOR THE UNITED STATES OF AMERICA

PETER D. KEISLER EUGENE M. THIROLF
Assistant Attorney General, Civil Division Director
U.S. DEPARTMENT OF JUSTICE Office of Consumer Litigation

ROD J. ROSENSTEIN .
United States Attorney ‘4/% W(/ @W

, ) ELIZABETH STEIN
/ a Trial Attorney
\\—-*/f)A'/\_,. ] _ Office of Consumer Litigation

.
ymes A. Frederick U.S. Department of Justice
}/(;:saistant U.S. Attorney for the P.O. Box 386
District of Maryland Washington, D.C. 20044
36 S. Charles Street, 4" Floor Phone (202) 307-0066
Baltimore, MD 21201 Fax  (202) 514-8742
Phone (410) 209-4800 elizabeth stein2@usdoj.gov

Fax  (410) 962-0693
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FOR THE FEDERAL TRADE
COMMISSION:

ZIOHN M. MENDENHALL
Director, East Central Region
Federal Trade Commission
1111 Superior Avenue, East, Suite 200
Cleveland, OH 44114
Phone (216) 263-3455
Fax  (216)263-3426

o & uzumw/

DANA C. BARRAGATE

Attorney

Federal Trade Commission

East Central Region

1111 Superior Avenue, East, Suite 200
Cleveland, OH 44114

Phone (216) 263-3455

Fax  (216) 263-3426
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FOR THE DEFENDANTS:

| STEVENLOVEIOY 77
Attorney for Defendants
USA Home Loans, Inc.,
USA First Investment Group, Inc.,
David Vach, and Vincent Piccione
Shumaker Williams P.C.
40 West Chesapeake Avenue, Suite 650
Towson, Maryland 21204
Phone (410) 825-5223
Fax (410) 825-5426

USA HOME LOANS, INC.

8725 Loch Raven Boulevard, Suite 205
Towson, MD 21286

Phone _V (0 bl 2S00

Fax yio (@ £MYO

BY //)’M//Z\ %/

DAVID VACH
President

Cen/ A Vil

DAVID VACH,

Individually and as an officer of
USA Home Loans, Inc.

11 McGregor Way

Bel Air, MD 21014

Phone _N(O 8430182

Fax VA

USA FIRST INVESTMENT GROUP,
INC.

8725 Loch Raven Boulevard, Suite 203
Towson, MD 1586

Phone

Fax

BY: _ /4 7 /()

VINCENT PICCIONE_
Offic

/

VINCENT PICCIONE
Individually and as an officer of
USA First Investment Group, Inc.
34 Meadow Lands Court

Forest Hill, MD 21050

Phone _* ‘4 2 L1 (69

Fax

RICHARD BURNHAM, pro se
Individually and as an officer of
USA First Investment Group, Inc.
1101 Megg Court

Joppa, MD 21085

Phone_ e 927- 2798
Fax

SO ORDERED this __{ A7 dayof ___ ", erL , 2006.

A gy
UNT D STATES DISTRICT [rUDGE
J. rederick Motz
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APPENDIX A

[“Telemarketing Sales Rule,” 16 C.F.R. Part 310]




;Parts..om999 e
v B.evlsedasof]annaryl 2004

{ - Comumicscial Practices

.-.Contnmmgacod:ﬁcanonofdocu@ents ;
- ofg,enﬁmlapphaﬁlﬁty'andﬁ:mma&'ect |

)8 '."'Asofjmuuﬂ 2004

' Wztb Amllam:

Published By -
_OmceoftheFedetalReglster
National. Archives and-Récords -

-,

24

) ASpetial Editior of the Federal Register. - .-




st st e bV s st s sne b hbanicinat

T et e v aw

Fa

Federal Trade .Cqﬁmiﬁibh
PART 310—TELEMARKETING SALES
CURULE ~
Sec..

8101 Scope u!reg’nla.ﬁom mthia pa.rt
0.2 Deﬂniﬁom .
. 10, 11 Deceptive talama.rkaﬁng a.ots or m-ao-
Qes:
8104 Abusive telamarkaﬂng acts ‘or prac-
. tlces.
8105 Recordkeeping requirements.
310.6. Exemptions.
810.7 Actions by states a.nd private peraona.

" 810.8 FeeforwceaatotheNa.tinnalDoNot g

Oa.llReg:iatry

- §3100

- - .-

s09 - Severability.
AUTHORTTY: 15 T.8.0. §101-8108.

SOUROR: 68 FR 4669, Jan. 99, 2008 n:ulesa
otharwiaenoted.

‘§810.1 Soope of regulntions in this'

. part.

_This part implemants the Tele-
ma.rketing and Gonsumer Fraund and
Abuse Prevention Act, 16 T.8. C. 8101-
6108, as amanded.. Lo

360 . Appendix A K




- §3102°

" process
through the oredit .card- system for -
money, goods or services, or anything .

§310.2. 'Definitions,

- (&) Acquirer means a business organi-
zation, financial institution, or am
agent of a business organization or fi-
nancial institution that has authority

from an organization that operates- or .

licenses a credit card system to author-
ize' merchants. to accept, transmit, or

payment by - oredit card

else of value.

(b) Attorney . Geﬁeral méans the chief -

legal officer of & state.
. (c).Billing information means any data

- . that enables any person. to access a

ocustomer’s or donor's account, such as
8 credit card, checking, savings, share
or gimilar account, utility bill, mort-

' gage loan aocount, or debit card. -

© (d) Caller ade'ntiﬁcaﬁon service neans a

- gervice that allows a telephone sub-

scriber to have the telephone number,

: a.nd, whers avadlable, name of the call-

‘party transmitted oontemporae .

-‘-naously--with- the ~belephone -call; ~and-

displayed on a-device in ar connected
to the subscriber’s telephone. - .
(e) Cardholder mesns a person to

whom & credit card is issued or who is

authorized to use a credit card on- be-

"half of or in addition to the person to.

whom the credit card is issued.-

(f) Charitable -contﬁbuﬁon means - a.ny .

‘donation or gift of money or any other

. thing of value..
(g) Cornmission means the Federa.l .
. Trade Commission. -

(h) Credit means the right granted by

- -a creditor to a debtor to defer fiayment
.of -debt or »to incur debt and defer its ‘

payment.- :

(1) Credit card means any card, pla.te
coupon book, or other credit device ex-
isting -for the purpose of  obtaining

money, proparty labor, or services on
‘ oredit.

) Credit ca.rd sales draji means a.ny
record or evidance of a oredit ca.rd
transaction.

(k). Credit éard system means ‘any

‘method or procedure used to process

credit card transactions involvihg cred-

‘it cards issued or licensed by the oper-

ator of that system.

. (1) Cusiomier mieans any person who is
or may be required to pay for-goods or
services  offered  through  tele-
marketing. . .

. any goods or Bgervices,

16 cnz Ch. | (1-1-05 Edu.en) '

(m) Donor means any person soliuited
1o make a charitable contribution. -

(n) Established busmess .relationship
means a relationship between a seller
and a consumer based on:

(1) the consumer’s purchase, rental,
or lease of the sellex’s goods pr services.

or & financial transaction between tle
consumer and seller, within the eight-

een (18) months. immediately preceding

the date ofa tielemarketing call; or
" (2) the-consumer’s inquiry. or appHoa-

ﬁon regarding- & product or servioe of--
- fered by the seller, within the three (3)
. months immedia.tely preceding the
-datebfa telama.rketing call.

(0) Free-to-pay. conversion ‘means, m
an offer or agreement to sell or provide
8 provision
under which a -customer. receives a
product or.service. for free for an initial
period and will inour an -obligation to

" pay for the produnet or servige if he or.

she does not take affirmative aotionto
oanoel before the end of that. period._ .

: (p) Iuvesbnmt opportunit:y mesns any- -

thing, tangitle or intangible, that is of-

fered, offered for sale, sold, or traded .. )
- baged wholly_ or in part on repraaenta.—

tions, eitlier express or. implied, about

past, prasent, or fume moome profit,
_or dppreciation. .. ’

(@) Muaterial maa.ns likely to affect a

person’s choice of, or conduct regard- -
-ing, goods or sérvices or a cha.ritabla

contribution.

(r) Merchant means a peraon who is
authorized under a .written contract
with an acquirer to honor or -acospt
credit cards, or to tranemit or Pprocess

for payment credit card payments, for

the pumha.se of goods er servioea or a
charitable contribution. -

(s) Merchant agreemeni means s Writ-
ten contract between a- merchant and -
an acquirer to honor or acoept oredit
cards, or to transmit or process for
payment credit card payments, for the
- purchase of goods or services oT & char-

itable contribution.

(t) Negative -option. feature meana, in
an offer or agreement to sell or provide
any ‘goods or services,
under which the customer’'s silence or
failire to take am affirmative action to

raject goods or services or to cancel the -
.agreement is interpreted.by the 5eller

as-acoeptance of the oﬂer

370

.
e

a Dprovision

g s

¥ 3]
e

i B

4
-

]
L3

g, R0

*

S N T
v emt

oy

e I-':

e e



§ bt e e,

" -include-

Federal Trade. .C'oml‘nission‘

(n) Outbound telephone call .means a

goods or services or o solicit 8 c.ha.n

? ~ table contribution.

(v) Person means - any indlv:ldua.l

} ' group, nuincorporated aesocia.tion, im-
" “ited or gemeral partnership, corpora- '

tion, or other business entity.
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 (dd) Upselling . means eolieiting the

purchase of'gooda or eerviees following -
. an initial transaction during a singls

telephons call. The upsell is a separate

.kelemarketing transaction, not a cpn- -
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ncita.tio:n ‘mads by ‘or. oxn behalf of the

. same seller as in the initial trans-

action; regardless of whether the ini-
tial transaction and-subseguent solie1-'
tatlon are made’ by the same ‘tele-
marketer. -

"5310.3 Decephve telemarkehng acts or

practices.
“(a). Prohibited deceptive telemarketing'

" acts or practices. It i a deceptive tele-

marketing ‘act or practice and a viola- -
tion of this Rule for any seller or tele-

.marketer to enge.g'e in the Iollowmg
. -conduct: ‘

(1) Before a onstomer pays! for goods
or serv:loee oﬁ'ered, fa.m.ng to- discloee

1When a aellar aor telema.rlneter usBes, er di-

- rects a customer-to use, & courier to trans-

port paymant, the ssller .or telemarketer .
must maks' the d:lsolosnree required by

- §910.3(a)(1) before sending a ocourier to pick

up payment or a.nthorlmtion for payment, or
'Continued
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trnthfully, in a.,_clea.r a.nd conspicuons
manner, the. follow:lng material infor—
mation: .

" (i) The total costs t0 pnrcha,se, re-
ceive, or.use, and tha gaantity of, any
-goods or services that-are the sub:ect
of the sajes offer; 2

(11)- A1l material restrictions, 1i:tmta.-

- tlons, or condi\‘:ions ‘to purchase, re- -

ceive; or use thé goods ‘or services that
are the subject of the sales offer;. :

(iii) If the seller has & policy of not”
making refunds, cancellations, "ex- -
changes, or repurchases, & statement
informing the customer that this is the
- -seller’s policy; or, if the seller. or tele-
marketer makes a representaticn
" about & Pefund, cancellation, exchange,
" or-repurchase policy, a staternent of all
* material tems a.nd cunditions of anch
policy:- -

-(v) In any pr:bze promotion, the odds
..0f being able to.receive the prize, and,
if the odds are not calculablé in ad- .
_ vanoe, -the factors nsed in calculating
) tha odds; that no purchase or pa.yment

18 réguired t6 win a prige or to partici-

" pate in & prize pramotion and that any .
- purchass or payment will not increase’
the person's chances of winning; and-
the no-purchase/no-payment method of
participating in the prize promdtlon
‘with either instruoctions on héw to par-
ticipate or an address or local or ‘toll~

. free: telephone number to ‘which cus-
" tomers may wiite .or call for iniom
tion on how to participate;

- (v) ALl material costs or condit;ions :

-to receive or redeem & prize that is the
_ subject of the prize promotion; s

(vi) In the sale of any goods or serv-
ives represented to protect, insure, or
" otherwise limit a ocustomer's liability
in the event of unauthorized nse of the
ocustonier's credit card, the limita on a
cardholder’s liability for unauthorized
nseofa.creditoaxdpurﬁua.nttolﬁ
U.8.0. 16848, and

(vil) I¥ the offer malndea q:) nega.tive-

* option featnire, all material terms and -

directing - customnr to ha.ve a oonr:lar fick
up payment or authorization for payment.
. 3Por offers of comsumer credit produocts
subject to the Truth-in Lending Act, 16
-0.8.c. lwletaeq a.ndRegula.‘bion Z, 12 OFR,
228, compiiance with the disclosure require-
ments under the Truth in Lending Act and
Regulation "2 - shall constitute compliance.
with §310.3(a)(1)(1) of this Rule.

. . charge(s).
372
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conditions of the- negaﬁve option fea-
ture, including, but not limited to, the -

;. fact that the customer s agoount will

“be charged unless the mmbomer takes .
an affirmative ~action t0 aveid the .
charge(s), the date(s) the charge(s) will
‘be subinitted.for payment, and the spe- -

cific steps the customer must take to
avoid the charge(s).

@) Mlsrepresenbing, dlrac.tly or- by
. implication, in the -sale ef goods or
Bervices any oj fhe iollowmg ma.tarial

mformat:lon o
(1) The total eosts to- pnrcha.se, ‘Te-
ceive, 'or use, and the quantity of, any.

gnods or services thaii a.re the smbjaoﬁ .

of & sales. offer;.
‘) Any materidl restrioﬁon. lim:lta-

- $lon, or condition to purchase, recsive,
or use gobds or services. tha.t are the ..

snbjact ofa aa.lea offer;

. (ii1) Any material aspect of the per- .
- formance, . eﬁ:lca.oy, nature, or central
characteristics of : goods or. services

that are the snbjeet of a sales offer;

_(iv)"Any material uspbct‘of‘ the néF”

ture or terms of -the sellsr's ‘refund,

ca.nce]la.tion, axcha.nga or- repumhaae
polio:les.

(v) Any ma.teria.l aspec.t of & m'ize ’
promotion including, but.not lim:lted'

to, the odds of being able to receive a
prize, the nature-or value of & prise, or
that & pnrohase or. pa.y:mant is required

to win a prize ‘or to pa.rticipa.te in & .

pr!ze promotion,

e i e A
.

(vl) Any material a.spect of an invest- &

- ment opportunity including, ‘but not
- limited to, risk, Hquidity, aamings po-

tentia.l or proﬁta.bﬂity,

“(vil) A’ seller's or telemarketer's af- - :

filiation with, or endorsement or spon- -

sqrship by, any person or government
Tentlty; L

(vitd) T.ha.t any cnstomer needs of-
fered goods.or services to provide pro-
tections a omstomer already has pursu-
‘ant to 16 T.S8.0..1648; or

‘ix) Any mnaterial aspect bf a hega-
limited. to, the fact that the customer's.

tive option feature including, but not .

acoount will be charged unless the cus- S

tomeér takes an affirmative action-to _;

avoid the charge(s), the date(d) the

charge(s) will be submitted for pay-

ment, and the specific steps the cus:
tomer must ta.ke

‘to  avoid the"‘-‘-'."

e He &
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 Federal Trade Commisslon .

(3) Causing" bmjng miorma.tion to be

submitted for payment, or collectmg or’

attempting %0 collect payment for
.-goods or services or a cha.nta.ble con-

‘tribution, directly or md:lrectly, with-.
~ out the customer’s or donor’s express -

verifiable anthorization, except when
* the method of payment used is.a credit.

card " subject - to. - protections of the
Truth in Lending Act and Regulation

" 4,3 or a debit card subject to the pro- -
tections- of the Hlectronic Fund Trans- .
fer' Act and Regulation B 4 Such an-

thorization -ehall be desmed verifiable

if any of the fouowing mea.ns is em--

Dloyed:.

(1) Express written. anthorization by

. the customer or donor, which inclndes

the customer’s or donor’s Signaturs; 8
‘(11) Express oral anthorlza.tion which

* is audio-recerded and made available':
. -uipon request to the customer or donor,

‘and the customeér’s or donor's bank or

other billing entity, and which evi- -

-denees olearly both the onstomer's or

' donor’s anthorization- of payment for
~tHe guods or services or ohirttablse con-

tribution that are the subject of .the

telemarketing u'a.‘naa.otion and the cus-

-tomer’s or donor's receipt of a.ll of the

following i.n.formaﬁon.
(A) Ths number of debits, cha.rges, .or~
- payments (if mors tham ‘ons); :
@) The-. date(a) the debit(s);

. charge(s), or paymeni(s) will be sab-

mitted for payment;
{C) The -amounti(s) "of the debit(s),
charge(s). or payment(s);
-(D) The customer’s or donor’s na.ma
(H) The customer g or. donor’s billing

g-ooda ‘or- services or charitable con-

tribution that are the subject of the

telema.rkating m‘a.nsa.aﬁon, .

".[‘rnth:l.nLand:LngA.ot ISUSO 1601 et

seq., and Regulation Z, 12 OFR part 226..
*mecm'onio Fund Transfer Act, 16 U.8.0.

. IGBBetseq andRegu.lationE HOF'Rpa.rt
‘Forpnrpoaes of this B.ule. the term “513- :

nature” shall incinde an electronic or digital

: fnrmoi'aigna.cnre to the extent that spoh

fnrmofaimtureisreoosnizedaaava.lidslgv

nature under a.pplica.bla :redaral law or state
contxaat law. - -
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(F) A telephone number for customer .
or donor. mquiry that is answered" dur-

~ing normal business hours; and

~ (&) The date of the customer s or do-
nor's oral authorization; or. .

‘(1i1) Written conﬂrma.mon of the
transaction, identified in & clear and

-conspicnous manner as .such. oni the

outaide of the envelope, sent to the

‘customer or donor via first.class mail

prior to the submission for payment of
the onstomer’s or.donor’s billing infor-

. 'mation, and that includes all of. the in-

formation _ contained - in

.§§ 810. 3(a)(3)(ﬁ)(A)-(G) and a clear and

oconspicuous statement of ‘the prooe-

"dures by ‘which the customser or donor
‘can obtain a refund from ‘the seller or

telemarketer. or charitable organiza-

" tion in the event the confirmation is

inacourate; provided, however, that this
means of anthorization 'shall .not be
desmed verifiable in instances in which

goods or services ars; offered in a trans— .
.action involving & free-to-pay conver-

sion -and prea.equj.red a.cconnt informa-
Hon.~ —<n ol

(4) Ma.k:lng a false or mislea.ddng‘
sta.temantto indnce any person to pay
for goods or gervices or to mduce a.

. v'thantable contribution.

(b) Assisting.and facilitating. It is a de-

v oeptive telemarketing adt or praotice
, and -& violation of this Rule for a per-
- son to provide substantial assistancs or

support to any seller .or telemarkater
when that person Xnows or consciously
-avoids knowing that the seller or tele--

. marketer is engaged in'any act or prac-

tice that violates §§310. S(a.) (c) or (d),

- f this Rul
information, identified with sufficient - §810.4 o e.

specificity such that the ‘customer or -
- donor understands what account will .
" be .used” to ‘collect payment - for the

(o) Credit card laundering.. Except a8
expressly permitted by the applicable
credit- card systemm, it is a deceptive
telemarketing act or. practice and a
violation of this Rule for: . .

“(1) A merchant to present to or de-

"posit into, or cause another to present

to or deposit into, the credit card sys-
tem for payment, a oredit card sales

- draft . generated b'y a telemarketing

‘transaction that is not -the result of a
‘telemarketing oredit card transaction

.between the ca.rdholder and the mer-
- chant;

'(2) Any person to employ, solicit, or
otherwise cause a merchant, or an em- .
bloyee, representative, or agent of the
merchant, to present to or deposit into

378 -
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- the credit card sg:em for pa.yment a

credit card sales draft generated by a

telemarketing transaction that is'not -
the result of a- telemarketing credit’

 card transaction between the ca.rd—'
holder and the merchant; or

(8) Any person to obtain aceess.to the
credit card system through the use of a

. business relationship or an affiliation -

"with a merchant, when such access is
not authorized by the merchant agres-

. ‘ment or the a.pphcable oredit ca.rd Bys-

tem.

(d) Prohibited deceptive acts or prac-
fices in the solicitation of chariiable con-
tributions. It is a frandulent charitable
solicitetion, a deceptive telemarketing

act or practice, and a violation of this

Rule . for any telemarketer soliciiing

charitable contributions to migrepre- .
sent, di.rectly or by implication; any of-

the following material information:

(1) The natare, purposs, or mission of
_any entity on behalf of which .a chari-
“table contribution is being requestsd;

. . - () .That any charitable contribution. .

{5 tax deduotible in whole or in part;
(3) The purpose- for which any chari
" +table contribution will be used;

{4) The percentage or a.moum'. of any
" .charitabie contribution that will go to
-8 charitable organizmation or to any

‘particnlar charitable program;
.(5) Any material sspect -of & prize

promotion including, but mot Hinited..
. to; the odds of being able to receive a

prize. the nature or valie of a prize; or

that a charifable contribution is re-’

quired to win a’ priza or to participate
in a prize promotion; or

(6) A charitable organiza.ﬁon’s or'

" telemarketer’s affiliation with, or. en-
" dorsement or sponsorship by, any pera
. Bon or government entity.

‘ §3104 Almswe telemarkehng acts or

practices.

(a) Abusive conduct . gemerally It ia an
a.bu.siva telemarketinig adt or practice

"and a viclatlon of this Rule for any
- seller or telemarketer to Bnga.ge in the

following conduact:
(1) Thresats, intimida.tion. or the use

of profans or obscene langunage;
" (2) Requesting or receiving payment-

_of any fee or consideration for goods or

. gérvices represented to remove deroga-

tory informat:_lop from, -or improve, &

374
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person’s credit Iustory, credit record'

or credit ra.ting until:

(ii) The seller has pronﬂed the person

with ‘documentation in the form of a
consumer report from a consumer re-

porting agency demonstrating that the
promised results have been achieved,

- such report having been issued mgre o
. than six months after the results were

aghieved. Nothing in this Rule should
be construed to-affect the réquirement

in- the Fair Credit Reporting Act, 16
U.8.C. 1681,  that- s consumer report’
. may only be- obtained fqr & spaoiﬂed

permissible purpose; -

(3) Requesting or receiving pa.ymant
of any fee or consideration from a per-

. .son for goods or services represgnted to
- recover of otherwise assist in the re- .

turn of money or any other item of

value paid for by, or promised to; that’

---belemmarketing- - .
trapsaction, nntil- sevéen (7) business -~
. days after suok money or other item is
delivered to that person. This provisien -
ghall not apply to goods .or services -
provided to a parson by a licensed at~

-persen--in- - &~ -previol

torney;

(4) Requesting or reueiving payment :

. crr any fee or consideration in advance
“of obtaining a loan or other éxtension

of oredit when the seller or tele- .

Imarketer has guarantesd or rep-

resented a high HlreMhood of success in . &

obtaining or arranging a loan or other
.extension of credit for & person; .

) Diaolosing or recelving, for con-
gideration, unencrypted. consu.mar aa-
count numbers for wuse

sure or receipt of a customer’s or. do~
nor's billing information to process &

. payment. for goods.or serv:luaa or 8 &
charitable contribnti.on pnrsua.nt to a- -

transaction;

(6) Causing" billing information to be . i
submitted for paymext, directly or in- -

‘directly, without the express informed:
‘consant of the customer or domor. In
any telemarketing transaction,” the
seller or telemarketer must obtain the
express informed consent of the ous-
tomer or donor o be oha.rged for the

(i) The tifrie frame in which the seller

. has represented all of -the goods or
. pervices will be provided to tha.t person T
_has expired ‘and .

in  tele~ -
marketing; provided, however, that this
_paragraph shall not apply to the disolo~

-~
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" to evidence express informed consent.

Federal Trade Commission

‘goods or services or charitable con- -
tribution and to be charged using the. -
" identified

_ acocount. In any tele-
marketing = transaction involving.
preacquired account information, the
requirements in ‘paragraphs (a)6){d)
through (i) of this section must be met

() In any telemarketing transaction
involving preacquired account. informa-

‘tion and & free-to-pay conversion fea-
" ture, the seller or telemarketer must:

(A) obtain from .the bustomer, ab a
mintmuom, the last four (4) digits of t'.he

- ‘account nurnber to be charged; -

(B) obtain from the customer his or

- her express agreement to be charged

for the "goods  or services and to ‘be

_charged nsing the account number pur-

suant to .paragraph (a.)(B)(i)(A) of th:ls'
section, and, .

(C) miaks a.nd ma.:lnta:m an aundio re-
cording. of the entire telema.rketing
transaction.

41) In any other telema.rketing trans- -
".action- involving preacguired account

4Anformetion-not-desaeribed: in parsgraph
{a)(8)(1) of this section, the seller or

" telemarketer must:

(A) at & minimum, identify tha a0~
rount to -be charged with sufficient

sspecificity for the customer or donpr to
anderstand what account will be
charged; and

"~ . (B) -obtain frem the cmstomer or'

donor his or her express agreement ‘b0

. be ‘charged for the goods or services

and to be charged using the account

number identified pursuant to “para-

graph (a)(8)(i1)(A) of this section; or
(7) Failing to.transmit or cause to be

' tranamitted the = telephome . number, .
- and, wheén made availabls by the.tele- -
marketer'’s carrier, the -name of the™

telemarketer, to any caller idamtifica~
tion service in use by a recipient of a
telemarketing call; provided that it
‘shdll not be a violation- to substitute
-(for the name and phone number used

in, or billed for, making the call) the

.name of the seller or charitable organi-
zation on - behalf of which a téele-
marketing call is placed, and.the sell-
er's -or charitable organization’s cus-

" tomer or donor service telephone num-
~ ber, which is answered during regnlar

business hours. -
(b) Paitern of calls. (1) It is an.abusive

' talema.rkeﬁng act or practice and a

206-051 D-13

- §310.4

violation of this. Rmle for a - tele-
marketer to engage in, or for a seller

. to cause a telema.rketer to enpgage in,
“the following condnoct:

8V} Causing a.ny telephone to rmg, or

- engaging any’ person in telephone con-

- veraation, repeatedly or continnously
*, with intent to anndy, abuse, or harass

‘any person ab the called namber;.

(1) Denying ar interfering in any

. way, directly or indirectly, with a per-

son’s right to be placed on any registry

_of names and/or ‘telephone nurmbers of .

persons who do not wish 1o receive out~
bound felephone c¢alis established to.
comply with § 310.4(b)(1)(1ii); '

(ii1) Initiating any outbound tele-
phone call. to & person ‘when: :

-(A) that person previously has stated-

.that he or she does not wish to receive

an outbound telephoxie call made by or
on ‘behalf of the seller whose goods or -
services are being offered or made on
behalf of the charitable: organization
for which a charitable contribution is-
"being solicited; or

-(B) that-person’s-telephone-number iz- - - -
- on -the *“do-not-call” registry, main-
_tained -by th

e Commission, of persons-
who do not wish to receive outbound
telephone oalls to indnos the purchase
-of goods or services unless the seller
. (1) has obtained the express agree-
ment, in writing, of such person tc
- plaoe calls to that person. Snch written

,a.g'reemant ghall clearly evidenoce such
‘person’s authorization.that calls mads
by or on behalf of a specific party may

be placed to thdt-person, and shall in-
clude. ‘the telephone number to whick

‘the calls may be placed and the sig:ua-
ture® of that person; or .

(ii) hes an established business rela-
tionghip with such person, and that
person has not stated that he or she
- does not wish to receive -ontbound tels-
phone calls under paragraph
(OYQ)(i1)A) of-this sectton; or ‘

(iv) Abandoning any outbound tele-
phone call. An outhound telephone call
is ‘‘abandoned’ under this section if a
person answers it and the telemarketer

&For purposes of this Rale, the term “sig-
naturs’ shall includs an slectronic or digital
-form of signaturse, to thes extent that such -
form of signature is Tecognized as a valid sig-
natonre nnder a:ppnoable £edara.1 law or sta.te'
contract law.
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does not connect fhe ca.]l %0 a sales rep-
-resentative within two {2) seconds of
the person’s completed greeting.

(2) Tt is an abusive telemarketing act

~ or practice and. a violation of this Ruls -

for any person.to sell, rent, lease, pur-
‘chase, or use any list established to
. comply with §310.4(b)(1)E1)(A), or
- maintained by the Commission pursu-
‘ant to §310:4(b)(1)(1i)(B), for any pur-

pose except compliance with the provi-

. sions of -this Rule or otherwise to pre-
vent telephone calls to talephone num-
bers on such lists..

(3) A seller or ’oelema.rketer wﬂl not
be liable for viclating §310.4(b)1)(id)
and (i) if it can demonstrate that, as

- part of the seller’s or telema.rketer’
.rontine business practice: . -

1) It has established "and imple--

' ‘mented written' proosdures %o oomply
with §310.4(b)1)(H) and (itd);

(i) It has triined itas peraonnei and:

any entity aaaiaﬁng in its compliance,

in the procedures es‘ba.blished pursuant-

__to §310.4(b)A)1);

“(11i) The seller, or a felema.rkater or .
ancther person acting on behalf of the
seller or charitable organization, has -

ameadntained and recorded a liet of tele-
. phone nambers.the seler or charitable

-organization may not contact, in com-
spliance with §310.4(b)(1)(11)(A);

@ process to.prevent telemarketing to

- any telsphone number on any lst es-

tablished pursunant. to §310.4(b)3)(iil) or

810.4(p)(1)(1ii)(B), employing a version

of the “do-not-call” registry abtained
from the Commission’ no more than
thirty-one (§1) days prior to the date
- mpy call is made, and maintaing
. records dooumenting this process; . -
(v) The seller or a telemarketer or
another person acting on behsalf of the
seller or charitable organization, mon-
. ltors"and enforcés compliance with the
proceiiures established pursuant to

- §810.4(b)(®)(); and

(vi) Any subsequent call otherwise
violating -§810. 4())(1) or (ii1) is the
" result of error.” -

(4) A seller or talema.rketar will not
be lable for violating 310.4(b)(1)(iv) if:

(1) the seller or telemarketer employs

technology that ensures abandonment’

of no more than thres (3) pgroent of all
. calls answered by 2 person, measured
per day per ca.mng oampa.ign, :

16 CFR Ch. | (1-1-05 Ecifion)

(i) .the seller or telemarketer, for
each telemarkebing call placed, allows
+the telephone to ring for at.least fif-

teen (16) séconds or four {4) ringa befors

disconnecting an unanswered call;

(iil) whenever a sales- represeftative
18 not available to speak with the per-
.son answering the call within two (2)
seconds after the person’s completed
greeting, the seller or telamarketer
promptly plays a recorded message..
“ that states the name and- telephone

number. of tlie seller on whose behalf
the call was placed”;-apnd -°

(iv) the seller or ‘telemarketer; in‘ac: " -

cordance with . §310.6(b)-(d), -rétains
records esta.bhshing complia.nce with

| §310.40)(A)H)-(10).

. (o) Calling tims résﬁuctions Without

.the prior consent of a pérson, it is an -

abusive telemarketing act’ or practice
and a viclation of this Rule for-a tele-

-marketer to engage in outbound tele-

phone calls to a person’s. residencs at
any time -other than between 8:00 a.m.

and 9:00 p.m. local ti;ne a.t the called -

~ persoi’¥ Iooation, T L
* (d) Required oral disclosures iu the sale -

of -goods or setvices. It is an abusive tele-

marksting- act or pra.cince and & viola.—

" tion of this Rule. for a telemarketer in -

an outbotnd telephone oall or’'internal

_or external upsell’ to-induce: the pur- -
" (1%) The seller or a telemarkster nses = Ch286 of goods or services to fall to dis-

- closd truthfully; promptly, and in &

clear and conspiduous manner to the

- person receiving the call, the following A

information: :
(1) The identity df the seller, .

(2) That the purpose ofthecanism;'

sell goods or services; -
(8) The nature of the goods or serv-
ices; and

(4) That no purchase or :pa;vment is".

necessary to be able to win a prize .or

_participate in & prize promotion if a
prize prumoﬁon is offered and that any

purchase or payment will not increass

the person’s chances of winning. This .

disclosurs must be made before -or in

-conjunction wifh the desoription of the

prize to the person called. If requestad

by that person, the telemarketer must .
disclose t,he no-purchaselno—pa.yment_'

7This provision does not n.ffeaf. a.r.w saller’s
or telemarketer’s obligation to comply with
relevent state .and federal laws, including

but not limited to the TCPA, 47USO 22'1 '

a.ndmcm;;maumo
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Federal Trade Commission

entry method for the prize promotion;
provided, however, that, in any internal
upsell for the sale of goods or services,.
the -seller or telemarketer must pro-
-vide the disclosures listed in this sec-
tion only to the extent that the infor-
mation in the upsell -differs from the
disclosures provided in the initial tele-
marketing transaction: :

(e) Reguired oral disclosures.in chari-
table solicitations. It is -an abusive tele-

- marketing ‘act or practice and a vicla-

~ tion of this Rule for a telemarketer, in
an outboeund telephone call to induce a

charitable contribution, to fail to dis--

close - truthfully, promptly, and in a
clea.r and conspicuous manner to the

person receiving the call, the folowing .

information:
(1) The identity of the oha-rltahle or-

ga.niza.tion on behalf of which tha re-

.quest is being made, and.
(2) That the purpose of the ca.ll isto
solicit a cha.rlta.ble oontribntlon

[68- FR. 4689, Jaxt. 29, 2003, nsmendeaatm,'

mmmmm

O

5310.5 Recordkeepingreqnjrements.
{a) Any geller or telemarkatar shall

kesp, for a period of 24 months from
" the date the record is prodnced, the fol--.
- lowing records relating to its téle—_

marketing activities:

“tiging; brochures,
. seripts, and promotional materials;

(2) The name and last known address
of each prize recipient and the.prize

‘ awarded for prizes- .that are  rep-:
resented, directly or by implication, to

ha.vs a value of 325.00 or more;

'(3) The name and last known address .
- of each customer, the goods or services

purchased, the date guah goods or serv-
ices were shipped or provided, and the

amount paid by the _cnstomer for the

- goods or Bservices; 8.
(4) "The name, .any fictitious name

used, the last known homs address and

.telephone number, and. the job. title(s)
- for a.ll current and’ foz:m.er employeea

: BFur oﬂars of consumer credit products
snbject to the Truth in Lending Aot, 15
0.8.0. 16013tseq.,nnd]3.egnlamonz,1201"3

‘226, compliance with the rscordkeeping re-

qu:!remantsnnderthe'l‘rnthinbending.&ct,
- and Regulation.Z, shall canstitute compli-

_‘ ance w:lth 5310.5(&)(3) of this Rule

o calls

' §310.6

djrectly involved in talephone sales or »
aoucita.tions, provided, however, that if
the seller or telemarketer permits fic-

. titious’ names to. be used by erhployees,
‘each fictitions name must bs traceable -

to only one specific smployes; and

(6) All verifiable authorizations or
records of express informed consent or
express agreement required to be pro-

© vided or received under this Ruls.

(b) A .seller . or telemarketer ma,y

'kaap the records raquired by §310.5(»)

in any form, and in the same manner,
format, or place as they kesp snoh
records in the ordinary course of busi-

- ness, Pallure to keep all records re-

guired by §310.56(a) sha.]l be a viola.tion
of this Rule. :
.{c). The seller and t.ha telema.rkatar
calling on behalf of the seller may, by
written agreement, allocate responsi-
bility between themselves for the rec-
ordkesping required by this' Section.
When a seller and telemarketer have
éntered into .such an agreement, the

terms of that agreement shall govern,

“8hd ‘the.Bellar or talemerkater; a4 the
case may be; need not keep records -

that duplicate those of the other. If the = -

-agreement is umnclear as to who must
maintain any raquired record(s), or if
no ‘such agreement -exists, the seller

: - -ghall be responaible for complying with
), A.Il -substantially differént a.dvar:-:.
telemarketing .

. §5810.5¢a)(1)~(8)" ‘(6); -the tele-
marketer-shall be responaible for com-‘.
plying with: §310.5(a)(4).

(@) In the event of any dissolution or
termination of the. seller’s. or tele-:
marketer's bustness. the principal of
that seller or telexiarketer shall main-
tain all records._as required under this
Sectdon.' In the event of any sale, as-
gignment, or other change in ownership
of the sellar’s or telemarketer’s busi-
nesa, the succeasor business shall main-
tain all reoords reqnired nnder this
Seotion. :

§810.6 Examptions.

{a) Solicitations. to induce cha.rita.ble
contributions via. ‘outbound. telephons
are  not covered by
§310, é(b)(l)(ﬁi)CB) of this Rule.

(b) The following acts or pracmces
are exempt from this Rule:

(1) The sale of pay-per-call services
subject to-the Commisaion’s Rule enti-
tled “Trade Regulation Rule Pursuant

3 SR




§3107

 to the Telephong ‘Disclosure and Dis-
.pute Resolution Act of 1992, 16 CFR

Part 308, provided, however, that this

exemption does not apply to the re-

quirements of §§810.4(a)), (aXD), (b).
and (c); .

(2) The sale of franchises subject te

- the Cornmission’s Ruale entitled “*Dis-

closure Requirements ‘and Prohibitions

Concerning - Fra.nchising and Business

(““Franchise
_ ~Rule’) 16 OFR Part 436, provided, how- -

. Opportunity: Ventures,”

ever, that this exemption. does not
-apply to the regnirements.  of
§§810.4(a)1), (a)(7), (b), and (c);

(3) Telephons ‘calls in which the sale
_of godds or services or charitable solic-
itation is not completed, and -payment

or authorization of payment is not re-.
quired, until after a face-to-face sales’
or dohation presentation by the aeller
or charitable organization, provided,.

- however, that this exemption does not
. apply to the.

-+ .§§310.4(a)(L), (aX(M, (b). and (6); . -

B )] Telephone calls initiated by = ous-

“—Eomer or donor that ars not the resalt

af any .solioitation by 4 seller,. chari-
‘#4ablé organization, or telemarketer,
.\provided, however, that tlis sxemption
.. Hloes not apply to a.ny instances ' of
‘apselling included
- woalls;
(6) Telephone calls lnitia.ted by a cus-.
“omer or dohor in responss to an adver-

. tirement through any medium, other

than direct mail solicitation, provided,
’ however. that this exemption does not

‘apply to calls initiated by a customer:
or donor in regponee to an advertise-

ment relating to investment opportuni-

ties, business opportunities other than’
- business arrangements covered by. the.

Franchise Rule, or advertisements in-
volving goods or services desoribed in
§§310.3(a)(1)(vl) or: 310.4(a)2)<(4); or to

any inatances of npaemng mclnded in,

" suah telsphone calls; .

*(6) Telephone calls initia.tad Yy a cus- V

: tumer or donor in response to a diredt
msail soUoitation, including solicita-

“tions via the U.8. Postal Service, fac-

pimile transmission, selsctronic maii,
and other simnilar methods of delivery

in which a soli¢itation is directed to

speoific address(es) or person(s), that
clearly, conspicuonsly, and tranthfully
" discloses all meterial informdtion list-
- eod m §310.3(a)) of this Rule, for a.ny

. requirements of -

such ‘l;elephona .

16 CFRCh 1 ('l 1—05 Ediﬂon) “

goods or services offered in the ﬂirec‘h
mail solicitation, and that contains no

material misrepresentation raga.rding .

any item contained in §310.3(d) of this

Rule for any requested charitable con-
- tribution; provided, however, that. this
exemption does not apply to calls initd-

ated by a customer in response to a di-

-rect mail solicitation relating to prize . -

promotions, investment opportunities,
business opportuiities other than busi-

ness ‘arrangements ocovered . by the
Franchise Rule, or goods or servioes de-
scribed in §§310.3(a)(1)(vi). or 810.4(a)(@)-
(4); or to any instances of upselling’in- -

clnded in snch telephone calls; and

(7) Telephone  cdlls between: a tele--. -
. marketer - and any ° business,
calls to induoe the retail salé of non- .
durable office or cleaning supplies; pro- .
- vided, however, that §310. 4(b)Y(LH)UDH(B)

and §810.6 of this Rule shall not apply

‘to sellers .or .telemarketers of non-

durabie office or cleaning snpplies.

§310.7 Actions by states’ sud _private
— “piérsons.”

(&) Any at;torney gene::a.l or other of-
" floer of & state authorized by the state

to bring an aotion under the ‘Tele-

marketing and Oonsumer Frand, and’ .

Abuse Prevention-Act, and any private

" person who brings an action mmder that -
Aot -shall serve written notlce of 'its

action on the Commission, if feasible,

.prior to its initiating an action.under.’ -

this Rule.. The notice shall- be sent to

the Office of the Director, Bureau of"

Consumer Protection, Federal Trade

‘Commission, We.shington, D.Q. 20680,
_and shall include a copy of the state's

or private person’s complaint and any

.other pleadings to be flled with the
court. If prior motice is not feasible,
the state or private person "shall’ serve - -

‘the -Commission with the required no-

"tlce immed:la.tely upon - inatitntmg 188 -

action.”
(b) Nothing contained m this Section

~ shall prohibit any attorney general or
other anthorized state official from
procseding in state court on the basis’
of an alleged viclation bf any’ciyil or,

or:lmina.l statute of auch state. -

§310.8 ‘Fee for access to the Nahonal
. Do Not Call Registry.

“(a) It i8 a violatlon of this Rule for
any seller to mitia-ta ‘or cause any. .

- 378

ey

~axoept

T

CORPRERTET

. e

s’
)

RN e ey e
. . . R

Ay - Ao W
) .. .

e e

T

ﬁz«‘*&**vwr“m~q7ﬂw;wn— -meﬂ:WMWWQW e ton e o B ievre ﬂf*'ﬂ.ﬂ," .

e

Y et bk P s oo oe

ey WEEBREWHARmhruoos

S pOFEEpIAENEY

A fed-



@)-

on-
ro-
(B)

on- -

A e e

St AT e e st
.

e e

—— e A

b ke

v

-

fe

-

TNy

g semy

T e

- to Dersons ant :
- §§310.4(Y1ALYBYH) or (if), and the

- Federal Trade Commission -

telemarketer ‘bﬁ‘ 'initi‘a._ta,. an outboimdA

telephone call to any person whose
telephone number is within a given
area code unless such seller, sither di-

* rectly or through another person, first.

has paid the annual fee, required by
§310.8(c), for access to telephone nmum-

bers within that area code that are in-

cluded in the Na.tiona.l Do Not Call-
Registry ma.inta.ined by the Commis-
sion under §310.4(b)(1)(iii)(B); provided,

however, that such payment is not nec-

essary .if the seller initiates, or causes

a telemarketer to initiate, calls solely
" pursuant to0

seller. does not access the National Do
Not Call Registry for an;y oﬂher pur-
posa,

M) Itis a violation of this Rule for
any telemarketer, on behalf of any sell-
er, to initiate an outbound telephona
call to any person whose telephone
number 18 within a glven area code un~

- leia that “seller, either directly or .

throngh another person, first haes paid
-the.annual fee, required by §310.8(c)..
for access to the telephene - numbers

" within that area code that are included -

in the National Do Not Call Registry;. "o Al to

provided, however, that such payment
is .not necessary if the séller initiates,
or. catises a “telemarketer to imitiate,
cglls s0ldly Ho
§§:310. Hb)Q)HDBYE) or (i), and the
.seller does not access the ‘National Do-

. Not Call Ragis‘ln-y for any. other - pur-

‘pose. . :

‘(c) The .anmual fee, which mnst be
paid by any persom prior to,obtaining
" access to- the National Do "Not Oall
Registry, is $40 per area cods of data
accessed, up-to a maximnm of $11,000;
~ pravided, however, that thers shall be
no charge for the first five area codes
..of da.ta.a.ccaasedbyanyparson and
provided further, that there shall be no

chargatoanypersonengaginginor.

causing others to engage in omtbound
telephone calls to consumers and who
" ia accessing the Natiomal Do Mot Oall
- Registry without beéing. reqmred under
this Rale, 47 OFR 64.1200, ‘or any other
federal law. Any person accessing the

~ National Do Not Call Registry may not .

Dbarticipate in any arrangement to
share the coat of accessing the Teg-
istry, incloding any arrangement with

- any telemarketer or service provider to

persons pursuant to -

‘the: registry to colleot the fes,

- §310.8

_divide the costs to access the registry

among various cllents of that tele-
marketer or service provider.

(d) After a person, either directly or
through another persoh, pays the fees.
set forth in §310.8(c), the-person will be

provided a unigue account number -

which will allow that person to access
the regnatry data for the selected area

.codes at any time for twelve months

following the first day of the month in -

* which the person paid the fee (*‘the an-

nual period™). To obtain access to addi~ -
tional area codes of data duyring the
first six months -of the annual period,

the person must first pay $40 for each
additional” area code of data not ini-

. tially selected. To obtain access to ad-
.ditional area codes of data during the

second six months of the anmual period,

. the person must first pay $20 for each

additional area code of data not ini-
tlally selected. The payment of the ad-
ditional fee will' permit the person to
access the additional area codes of data -
for the remainder of the annual period. -

(e) Access tp the National Do Not

" Oall "Registry 15~ Timiifted to ~tdle- -

marketers, sellers, others engaged in or
ca.nsi:ng others to engage in-telephone
.consumers, servioe providers
aoting on behalf of stch.persons, and

.any. government agency that has law

enforoement authority. Prior to access-
ing the National Do Not 0Oall Reglstry,

a person rnust provide the identifying
information required by the operator oé
an

must - oertify, under penalty of law;
that the person is accesaing ‘the reg-
istry solely to.comply with the provi-

sions of this:Rule or to otherwise pre-

vant telephone calls to telephons num-
bers on the registry. If the person is ac-
cessing the registry on behalf of sell-
ers, that. person also. must identify
each of the sellers on whoss behalf 1t 18"
accessing the registry, ‘must provide
each sellar's unique account. number

for acoess to the nationel registry, and -

must. certify, under penalty of. law, -

that the sellers will be using the infor-

mation gathered from the registry
solely to comply with the provisions of
this Rule or otherwise to prevent tele-
phone calls to telaphone numbers on
the registry

[68:8’3.451&4..71:13731 2008, aaa.mendeda.tﬁs.
FR 45585, _July 30, 2004]
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The provisions. of this Rule are sepa-:
rate and ssverable from one another. If
Auy provision is stayed or, determined
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APPENDIX B

This Appendix B identifies the financial statements and other information received by the
Federal Trade Commission (Commission) from Defendants. As set forth in Paragraph II to the
Stipulated Judgment and Order for Permanent Injunction (Order) to which this Appendix B is
attached, the Plaintiff’s and the Commission’s agreement to and the Court’s approval of said
Order are expressly premised upon the truthfulness, accuracy, and completeness of the following
data:

. Financial Statement of Corporate Defendant USA Home Loans, Inc., signed and dated
March 13, 2006, and all attachments thereto;

. Declaration of Vincent Piccione, officer of USA First Investment Group, Inc., on behalf
of USA First Investment Group, Inc., signed and dated June 14, 2006;

. Financial Statement of Individual Defendant David Vach, signed and dated March 11,
2006, and all attachments thereto;

. Financial Statement of Individual Defendant Vincent Piccione, signed and dated March 7,
2006, and all attachments thereto;

. Financial Statement of Individual Defendant Richard Burnham, signed and dated March
21, 2006, and all attachments thereto; and

. The following supplemental financial information: (1) Revenue Breakdown for USA
Home Loans, Inc., from telemarketing conducted October 2003 - April 2004, provided
April 19, 2006, (2) Updated financial information and mitigating circumstances set forth
in the letter of J. Steven Lovejoy, Esq., dated June 12, 2006, (3) USA Home Loans, Inc.
“Balance Sheet - June 30" Fiscal Year” for the periods ending March 31, 2006 and May
31, 2006, signed on June 26, 2006 by David Vach, (4) USA Home Loans, Inc. “Statement
of Income - June 30™ Fiscal Year” for the periods ending March 31, 2006 and May 31,
2006, signed on June 26, 2006 by David Vach, and (5) document showing USA Home
Loans, Inc., 2005 tax liabilities, provided June 27, 2006.







REASONS FOR SETTLEMENT

This statement accompanies the final order executed by defendants USA Home Loans, Inc.,
USA First Investment Group, Inc., David Vach, Richard Burnham, and Vincent Piccione. The final
order enjoins these defendants from violating the Telemarketing Sales Rule (“TSR”), 16 C.F.R.
Part 310, including the National Do Not Call Registry provisions. In settlement of the violations
alleged in the complaint, the final order provides for a civil penalty of $426,782 against USA Home
Loans, Inc., and David Vach, which will be suspended upon payment of $35,000, due to inability
to pay. A civil penalty of $85,356 is assessed against USA First Investment Group, Inc., Vincent
Piccione, and Richard Burnham, and is suspended based upon their inability to pay.

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as amended, 15 U.S.C.
§ 45(m)(3), the Commission hereby sets forth its reasons for settlement by entry of the Stipulated

Judgement and Order for Permanent Injunction (“final order”):

On the basis of the allegations contained in the complaint, the Commission believes that a
civil penalty of $426,782 against USA Home Loans, Inc., and David Vach, suspended upon payment
of $35,000, and a civil penalty of $85,356 against USA First Investment Group, Inc., Vincent
Piccione, and Richard Burnham, suspended based upon their inability to pay, constitutes the
appropriate amounts on which to base the settlement. The provisions enjoining defendants from
failing to comply with the TSR, including its Do Not Call and fee payment requirements, should
assure defendants’ future compliance with the law. With the entry of the final order, the time and

expense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by entry of the
attached final order is justified and well within the public interest.




