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The staffs of the Federal Trade Commission’s Office of Policy Planning, Bureau
of Competition, Bureau of Consumer Protection, and Bureau of Economics® appreciate
this opportunity to provide comments to the Colorado Public Utilities Commission
(“CPUC”) on three proposed changes to the Code of Colorado Regulations, contained in
its Notice of Proposed Rulemaking In The Matter of The Proposed Rules Regulating
Transportation By Motor Vehicle, 4 Code of Colorado Regulations 723-6.> Proposed
Rule 6001(ff) would equate the advertisement or offering of the provision of
transportation with being a “motor carrier.” Proposed Rule 6301(a) would require charter
contract transportation, which includes transportation provided by luxury limousines,
including stretched limousines and executive cars and vans, to operate using a specific
fixed price. Proposed Rule 6309(d) would prohibit luxury limousines from stationing
within 200 feet of a hotel, motel, restaurant, bar, taxicab stand, or airport passenger
pickup point without the service having been prearranged and the completed charter order
being in the vehicle.

FTC staff is concerned that these three proposed changes may significantly impair
competition in passenger vehicle transportation services, including innovative methods of
competition enabled by new software applications (“applications”) that allow consumers
to arrange and pay for services in new ways that they might prefer, and thus harm
consumers. In evaluating claims that the practices to be prohibited impose a genuine
threat to consumer welfare, we recommend that CPUC be guided by the principle that
any restriction on competition designed to address such potential harm should be
narrowly crafted to minimize its anticompetitive impact.

Generally, staff recommends that a regulatory framework for passenger vehicle
transportation should allow for flexibility and adaptation in response to new and
innovative methods of competition, while still maintaining appropriate consumer
protections. Given the recent introduction of new applications for arranging and paying



for passenger vehicle transportation services, CPUC may wish to consider whether there
are ways to clarify or update existing rules on passenger vehicle transportation service to
allow competition to flourish, while still maintaining appropriate, reasonably tailored
consumer protections.

. Interest and Experience of the Federal Trade Commission

The FTC is an independent federal agency that enforces laws prohibiting unfair
methods of competition and unfair and deceptive acts or practices in or affecting
commerce.®> The Commission has wide-ranging responsibilities concerning nearly all
segments of the economy. Pursuant to this responsibility, the Commission seeks to
identify business practices and regulations that impede competition without offering
countervailing benefits to consumers.*

Competition and consumer protection enforcement naturally complement and
mutually reinforce each other, to the benefit of consumers. Consumers benefit from
market competition. The U.S. Supreme Court has recognized that the benefits of
competition go beyond lower prices: “The assumption that competition is the best method
of allocating resources in a free market recognizes that all elements of a bargain - quality,
service, safety, and durability - and not just the immediate cost, are favorably affected by
the free opportunity to select among alternative offers.”® At the same time, consumer
protections promote informed consumer decision-making by requiring sellers to make
truthful and non-deceptive representations about their offerings. In other words,
competition pressures producers to be innovative and responsive to consumer preferences
with respect to price, quality, and other options, while consumer protection policies
reinforce competition by facilitating informed consumer choices and prohibiting firms
from engaging in unfair or deceptive acts or practices.

In carrying out its mission, the Commission has developed considerable expertise
in analyzing issues relating to passenger vehicle service markets. FTC staff previously
has submitted a number of advocacy filings related to taxicabs with various local and
state authorities.® The FTC has also brought enforcement actions against two cities
relating to taxicab regulation.” Another major contribution in this area is an FTC staff
report on taxi regulation.® The report’s conclusions are still generally applicable today.’

1. The Passenger Vehicle Transportation Marketplace

Until recently, the passenger vehicle transportation marketplace in the United
States remained largely unchanged since at least the early 1980s.2° However, in response
to the introduction of smartphones around 2007, both incumbent passenger vehicle
transportation service providers and other entrepreneurs have introduced new software
applications that allow consumers to arrange and pay for passenger vehicle transportation
service.!! These software applications, also sometimes called digital dispatch services,
make use of technologies such as mobile smartphone applications, Internet web pages,
email messages, and text messages.



These applications represent an innovative form of competition that may enable
consumers to more easily arrange and pay for passenger vehicle transportations services,
compared to traditional methods such as street hails or prearrangement by telephone
through traditional service dispatchers.'? For example, some applications use the Global
Positioning System (“GPS”) technology incorporated into smartphones to enable
consumers to locate nearby vehicles and track their arrival on an electronic map, thus
facilitating matching between customers and service.** Some applications also utilize the
GPS and computing capabilities of smartphones to enable new fare calculation methods
based on one or more factors such as distance, time, per trip fees, demand, additional
services, or gratuities, which the application can then charge to a credit card.** These
technologies and methods may promote a more efficient allocation of resources (e.g.,
vehicles and drivers) to consumers seeking passenger vehicle transportation services.
These technologies and methods may also raise novel consumer protection issues, for
example, relating to consumers’ understanding of price information communicated via an
application. Other potential areas of concern may include the collection, use, and
retention of consumer trip data and the collection, use, and retention of consumer credit
card data.

I11. A Regulatory Framework Should be Responsive to New Methods of
Competition

Staff recommends that a regulatory framework for passenger vehicle
transportation should allow for flexibility and adaptation in response to new and
innovative methods of competition, while still maintaining appropriate consumer
protections. CPUC also should proceed with caution in responding to calls for change
that may have the effect of impairing new forms or methods of competition that are
desirable to consumers. Regulation of vehicle transportation should focus primarily on
ensuring qualified drivers, safe and clean vehicles, sufficient liability insurance,
transparency of fare information, and compliance with other applicable laws.™
Regulation of new computer and phone-based applications should focus primarily on
ensuring the safety of customers and drivers, deterring deceptive pricing practices, and
addressing other consumer protection issues.'®

In general, competition should only be restricted when necessary to achieve some
countervailing procompetitive virtue or other public benefit such as protecting the public
from significant harm. This is because consumers benefit from competition among
passenger vehicle transportation services, both new and traditional. In the case of
passenger vehicle transportation services, competition takes place on a variety of
dimensions, including price, availability, timeliness, convenience, quality, vehicle type,
and other amenities. A regulatory framework should not restrict the introduction or use
of new types of applications, or novel features they provide, absent some evidence of
public harm. Generally, a regulatory framework should promote innovation and
experimentation that benefit consumers. If CPUC receives evidence of harm from a
particular act or practice, a restriction on competition should be narrowly crafted to
minimize its anticompetitive impact.



Truthful, non-deceptive information about passenger vehicle transportation
services is necessary for the passenger vehicle transportation marketplace to function
efficiently.!” Software applications may provide a number of benefits to consumers,
including helping them to compare passenger vehicle transportation services, but they
also have the potential to confuse or mislead consumers if, for example, they fail to
adequately disclose how fares are calculated or employ “drip pricing” practices.'®
Nevertheless, to promote competition and consumer choice, CPUC should consider less
restrictive alternatives to what may be de facto bans on new methods of competition
facilitated by software applications.

IV.  Notice of Proposed Rulemaking

The Notice of Proposed Rulemaking contains three proposed amendments to the
Code of Colorado Regulations that may unnecessarily restrict competition in the
passenger vehicle transportation marketplace.

A. Proposed Rule 6001(ff)

Proposed Rule 6001(ff) would amend the definition of a “motor carrier,” so that
“Without limitation, providing transportation includes advertising or otherwise offering
to provide transportation.” According to the Notice of Proposed Rulemaking, this
amendment would equate the mere advertisement or offering of providing transportation
with being a motor carrier that provides transportation in intrastate commerce.® Such an
expansive definition seems overbroad. Merely communicating an advertisement or offer
to provide transportation is not the functional equivalent of actually providing
transportation service. This change would create an unwarranted barrier to the entry and
operation of applications that are not also motor carriers, and may inhibit, impair or
preclude new and innovative ways in which independent applications can affiliate with
transportation service providers.

To the extent that CPUC finds that software applications may harm consumers, it
should craft any necessary regulations to minimize their anticompetitive impact.
Otherwise, CPUC should allow for flexibility and experimentation in the ways that
applications and motor carriers can affiliate with each other.

B. Proposed Rule 6301(a)

Proposed Rule 6301(a) would require that charter contract transportation, which
includes transportation services provided by luxury limousines, including stretched
limousines and executive cars and vans, be based on a “specific fixed price.”?® This
change seems overbroad, as it would effectively preclude variable pricing for charter
transportation, including new types of application-based demand pricing, which might
potentially benefit consumers and competition. Demand pricing can be an efficient way
to allocate resources (e.g., vehicles and drivers) to consumers, particularly during times
of peak demand (e.g., during particular times of day, periods of traffic congestion, around
the time of special events). That is to say, price increases signal increased consumer



demand for goods and services, while price declines can signal the opposite.?* Demand-
based pricing, therefore, can be more responsive to consumer preferences than some
traditional flat-rate models.

FTC staff believes that, absent some specific compelling evidence that pricing
models other than a “specific fixed price” will harm consumers, this change should not be
adopted. To the extent that CPUC does receive evidence of such harm, any restriction
designed to address that harm should be narrowly crafted to minimize its anticompetitive
impact. For example, CPUC may wish to consider requiring applications to disclose
certain price information to consumers before purchase, expressly allowing or requiring
applications to provide an electronic receipt to customers for verification purposes, or
requiring applications to maintain a trip log or manifest for verification purposes.?
Otherwise, CPUC should allow for flexibility and experimentation in charter contract
pricing in order to facilitate innovative forms of pricing that may benefit consumers.

C. Proposed Rule 6309(d)

Proposed Rule 6309(d) would prohibit luxury limousines from stationing within
200 feet of a hotel, motel, restaurant, bar, taxicab stand, or airport passenger pickup point
without the service having been prearranged and the completed charter order in the
vehicle. This proposed change also seems overbroad, as it would likely impede the
ability of consumers to quickly obtain luxury limousine service using an application in
many cases, particularly in areas having high concentrations of covered locations, such as
downtown areas and other “urban village” areas that have a mixture of residential areas
and businesses close to each other. This change would appear to require that luxury
limousines depart such areas after dropping off passengers and before completing another
order.

FTC staff believes that, absent some specific compelling evidence that the
presence of luxury limousine vehicles in proximity to typical passenger pick-up areas will
harm consumers, this change should not be adopted. To the extent that CPUC may be
concerned about potential queue problems or congestion issues in certain areas, it could
consider using a less restrictive means to deal with these problems.?* Staff is aware that
special issues have sometime arisen regarding the regulation of passenger vehicle
transportation services, as in the case of first-in first-out taxicab queues at airport, rail
station, or downtown taxicab stand areas.”> But these problems alone do not support this
proposed broad restriction. Generally, there are likely to be more passenger
transportation vehicles stationing in particular areas only if there is demand for such
vehicles in those areas. Also, passenger vehicle services can potentially reduce traffic
congestion because increased use of those services can mean reduced use of private
automobiles, especially in downtown and other densely populated areas. Consequently,
absent evidence of queue problems or congestion issues, CPUC should avoid
unnecessarily restricting the ways that consumers can be picked up by passenger vehicle
transportation services.



V. Conclusion
FTC staff appreciates this opportunity to provide views in regard to this matter

and would be happy to address any questions you may have regarding competition and
consumer protection policy in the passenger vehicle transportation marketplace.

Respectfully submitted,

Andrew I. Gavil, Director
Office of Policy Planning

Richard A. Feinstein, Director
Bureau of Competition

Charles A. Harwood, Acting Director
Bureau of Consumer Protection

Howard Shelanski, Director
Bureau of Economics
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