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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

 OFFICE OF ADMINISTRATIVE LAW JUDGES 
 
 
In the Matter of 
 
Illumina, Inc., 
           a corporation, 

        DOCKET NO. 9401 
 
 

 
                     and 
 
GRAIL, Inc., 
          a corporation. 
  

 
COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENTS’ MOTION IN LIMINE 

TO EXCLUDE EVIDENCE OF A FACT WITNESS’S DIVORCE PROCEEDINGS 
 

 Respondents Illumina, Inc. (“Illumina”) and GRAIL, Inc. (“Grail”) (collectively, 

“Respondents”) seek to prevent Complaint Counsel from introducing any evidence of, or even 

referring to, a prior court order violation and breach of fiduciary duty committed by Illumina’s 

Chief Executive Officer, Francis deSouza (“deSouza”). (Respondents’ Motion In Limine to 

Exclude Evidence of a Fact Witness’s Divorce Proceedings, at 1) (“Motion”). This evidence 

includes exhibit PX9225, which is a publicly available 2020 appellate court decision affirming a 

lower court’s finding that Mr. deSouza violated a court order as well as his fiduciary duty to his 

spouse when, inter alia, he concealed his 2013 purchases of bitcoins and his use of intermediaries 

to make those purchases. (Exhibit A at 7).1  

Respondents characterize this as “evidence regarding Mr. deSouza’s divorce,” which they 

argue “has no bearing on any fact at issue in this case and would serve no legitimate purpose in 

these proceedings.”  (Motion at 1).  Complaint Counsel does not dispute that Mr. deSouza’s 

                                                 
1 Exhibit A is a published decision of California’s First Appellate District that is publicly available online.  (See, 
e.g., Justia internet page titled “Marriage of DeSouza” at https://law.justia.com/cases/california/court-of-
appeal/2020/a156311.html).  .    
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divorce is not generally relevant.  But Mr. deSouza is on both Respondents’ and Complaint 

Counsel’s final witness lists and a key topic of his trial testimony will likely be Respondents’ 

proposed remedy of a long-term supply agreement.  To the extent Mr. deSouza, as CEO of 

Illumina, testifies regarding Illumina’s intent to abide by the proposed long-term supply 

agreement, then his prior violation of a court order and breach of fiduciary duty would be relevant 

evidence related to Mr. deSouza’s character, credibility, and/or intent to abide by any proposed 

remedy.  Conspicuously absent from Respondents’ Motion is any commitment to forgo putting 

those matters in issue; indeed, Respondents deliberately elicited evidence on those matters during 

discovery.  As such, Respondents fail to demonstrate that rebuttal evidence would clearly be 

inadmissible for all purposes, and the motion in limine should be denied.   

I. Background 
 
  Complaint Counsel moves under Section 5(b) of the FTC Act, 15 U.S.C. § 45(b) and 

Section 11(b) of the Clayton Act, 15 U.S.C. § 21 (b) to block Illumina’s proposed acquisition of 

Grail.  (Complaint at p. 1).  Illumina is a dominant provider of next-generation DNA sequencing 

(“NGS”) platforms seeking to acquire one of its customers, Grail – a company developing multi-

cancer early detection (“MCED”) tests.  (Complaint at ⁋ 1).  Today, Grail’s rivals are competing 

with Grail to innovate, develop, and commercialize MCED tests.  (Complaint at ⁋ 4).  These rivals, 

however, are also customers of Illumina and dependent on Illumina for the development and 

commercialization of their MCED tests.  (Complaint at ⁋ 5).  Post-merger, Illumina will have the 

incentive and ability to hobble Grail’s rivals in the innovation race to the advantage of Grail and 

the disadvantage of Grail’s rivals.  (Complaint at ⁋ 11).  By cutting the race short, or by making it 

significantly more difficult for Grail’s rivals to compete, Illumina will win at the expense of 
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American consumers, who will have less choice, less innovation, and potentially higher prices for 

MCED tests.  (Complaint ⁋ 14).   

 Illumina responds by arguing that this merger will not be anticompetitive but even if it 

were, that it has provided an “open offer” – or long-term supply agreement – to its customers that 

will negate any competitive concerns.  (See Answer at pp. 4-5). {  

 

 

}2 As the former Director of the FTC’s Bureau of Competition, Bruce 

Hoffman, said in a speech, “conduct remedies that only address the ability to engage in 

anticompetitive behavior post-merger may not be sufficient to prevent competitive harm because 

people are smart – they will still have the incentive to engage in that behavior and they may find 

other ways to act on that incentive.”3 

 As required by the Scheduling Order, both Respondents and Complaint Counsel have 

submitted their Final Witness Lists.  (See Exhibits D, E).  Both Final Witness Lists identify Mr. 

deSouza as a witness.  Complaint Counsel has also submitted its exhibit list.  (See Exhibit F).  One 

of the exhibits listed was PX9225.  (Exhibit A).  PX9225 is a public California Appellate Court 

order upholding a lower court’s finding that Mr. deSouza “violated the automatic restraining order 

and his fiduciary duties” by purchasing bitcoins and concealing key information regarding the 

nature of the bitcoin transaction.  (Exhibit A at 7).   

  On August 4, 2021, counsel for Illumina asked Complaint Counsel to exclude this exhibit 

because “[e]vidence regarding [Mr. deSouza’s] divorce has no bearing on any fact at issue in the 

                                                 
2 See, e.g.,{ } 
3 Exhibit C (D. Bruce Hoffman, Vertical Merger Enforcement at the FTC, Credit Suisse 2018 Washington 
Perspectives Conference, Jan. 10, 2018).   
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case and would serve no legitimate purpose in these proceedings.”  (Exhibit G).  Complaint 

Counsel explained that it was not Mr. deSouza’s divorce that was relevant but rather his violation 

of his fiduciary duty and a court’s order.  (Exhibit G).  Complaint Counsel offered to remove this 

document from the exhibit list to avoid mentioning Mr. deSouza’s divorce if Respondents agreed 

to stipulate that “the First Appellate District of the State of California found that Mr. DeSouza 

violated his fiduciary duty to his wife by removing property from the marital estate.”  (Exhibit G).  

Respondents did not respond but filed this Motion to exclude both this exhibit as well as any 

mention of Mr. deSouza’s divorce.   

II. LEGAL STANDARD 
 

  Commission Rule of Practice 3.43(b) governs the admissibility of evidence in this 

proceeding and explains in part that “[r]elevant, material, and reliable evidence shall be admitted.  

Irrelevant, immaterial, and unreliable evidence shall be excluded.  Evidence, even if relevant, may 

be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or if the evidence would be misleading, or based on considerations of 

undue delay, waste of time, or needless presentation of cumulative evidence.”  16 C.F.R. § 3.43.   

The Scheduling Order in this case further explains: 
 

Motions in limine are strongly discouraged.  Motion in limine refers “to any motion, 
whether made before or during trial, to exclude anticipated prejudicial evidence 
before the evidence is actually offered.” In re Daniel Chapter One, 2009 FTC 
LEXIS 85, *18-20 (Apr. 20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 
n.2 (1984)).  Evidence should be excluded in advance of trial on a motion in 
limine only when the evidence is clearly inadmissible on all potential grounds. 
Id. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 1398, 
1400 (N.D. Ill. 1993); Sec. Exch. Comm’n v. U.S. Environmental, Inc., 2002 U.S. 
Dist. LEXIS 19701, at *5-6 (S.D.N.Y. Oct. 16, 2002)).   

 
(Scheduling Order, ⁋ 13) (emphasis added).  Respondents have failed to meet their burden to show 

that there are no ways in which this evidence could be admissible.  Moreover, the risk of prejudice 
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from giving undue weight to such evidence is minimal in a bench trial such as this where the judge 

is capable of assigning appropriate weight to the evidence.  (Id.).  As such, Respondents’ motion 

to exclude this evidence should be denied.4   

III. ARGUMENT 
 

    According to the Court’s Scheduling Order, “evidence should only be excluded in advance 

of trial if it is clearly inadmissible on all potential grounds.”  (Scheduling Order, ⁋ 13).  Here, 

testimony and documentary evidence (including PX9225) of Mr. deSouza’s violation of a court 

order and his breach of fiduciary duty would be relevant and admissible to the extent that 

Respondents open the door in at least one of three ways.  First, such evidence may be admissible 

to rebut Respondents’ claims about Mr. deSouza’s character and his intent to abide by the terms 

of Respondents’ proposed open offer.  Second, the evidence may be admissible to rebut any of 

Respondents’ claims about Mr. deSouza’s credibility as a witness.  Third, the evidence may be 

admissible to rebut Respondents’ claims that Illumina will actually abide by the terms of its open 

offer. 

i. Respondents Have Put Mr. deSouza’s Character at Issue in this Case  
 

  Respondents have, during the course of discovery, elicited testimony from fact witnesses 

regarding Mr. deSouza’s character for truthfulness.  For example, during the deposition of former 

Illumina executive {  

}.5  It is reasonable to assume that they may 

likewise attempt to introduce evidence of Mr. deSouza’s character at the upcoming administrative 

hearing.  Respondents ask this court to not only prevent Complaint Counsel from introducing 

                                                 
 
5 { }. 
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PX9225 into evidence but also to preclude Complaint Counsel from cross examining Mr. deSouza 

about the underlying breach of fiduciary duty.  

  While prior bad acts are generally inadmissible as character evidence, should Respondents 

introduce character evidence of their own, they will have “open[ed] the door” and rebuttal evidence 

of prior bad acts will be admissible, rebuttal character evidence.  Helfrich v. Lakeside Park Police 

Dept., 497 F. App’x. 500, 508 (6th Cir. 2021); Fed. R. Evid. 608(b).  Moreover, extrinsic 

evidence – such as PX9225 – may be admissible for purposes such as impeachment.  Committee 

Notes on 2003 Amendment to Fed. R. Evid. 608(b) (“By limiting the application of the Rule to 

proof of a witness’ character for truthfulness, the amendment leaves the admissibility of extrinsic 

evidence offered for other grounds of impeachment (such as contradiction, prior inconsistent 

statement, bias and mental capacity)[.]”).  It is premature, therefore, to exclude this evidence.  

ii. As a Witness in the Administrative Hearing, Mr. deSouza’s Credibility Is Relevant 

“Matters affecting the credibility of the witness are always relevant in cross-examination.”  

United States v. Smalley, 754 F.2d, 944, 951 (11th Cir. 1985).   It is settled law that specific 

instances of conduct may be inquired into on cross-examination of a witness “for the purposes of 

attacking or supporting the witness’ character for truthfulness.”   Fed. R. Evid. 608(b). Mr. 

deSouza’s violation of a court order and his multiple breaches of his fiduciary duty are relevant 

topics of inquiry relevant to Mr. deSouza’s credibility as a witness.  Nagy v. DeWese, 2011 Wl 

2565200, at *5 (E.D. Pa. June 23, 2011) (finding a witness’s prior violation of his fiduciary duty 

probative as to that witness’s credibility).  Moreover, PX9225 itself may be admissible extrinsic 

evidence if Mr. deSouza admits that a court issued an order finding he violated his fiduciary duty.6 

                                                 
6 It is reasonable to assume that Mr. deSouza will not deny the existence of the California Appellate Court’s order.  
After all, it is well established case law that a court may take judicial notice of a prior Court’s opinion.  Southern 
Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 426-27 (3d Cir. 1999). 
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See Carter v. Hewitt, 617 F.2d 961, 970 (3d Cir. 1980) (holding that extrinsic evidence of a specific 

act may be introduced during cross-examination if the witness does not deny the underlying act.).  

iii.  The Likelihood of Illumina Breaching the Terms of the Open Offer Are Highly Relevant 

Although Complaint Counsel disagrees, Respondents have argued that Illumina’s open 

offer would remedy any anticompetitive effect of this transaction.  One issue in this administrative 

hearing is whether, and to what extent, Respondents would abide by the letter and spirit of the 

open offer despite their financial incentives to do otherwise.  As such, Respondents have inquired 

during discovery {  

}.7  The First Appellate California Court of Appeal found that Mr. deSouza 

violated the court’s order and his fiduciary duty to his wife by moving valuable community 

property out of the marital estate when it satisfied his financial incentives.8  Pursuant to Federal 

Rule of Evidence 404(b), “Evidence of other crimes, wrongs, or acts . . . may, however, be 

admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, 

knowledge, identity, or absence of mistake or accident.” Fed. R. Evid. 404(b). Moreover, Mr. 

deSouza’s prior acts directly impeaches Illumina claims that—by and through its executives—it 

will adhere to both the letter and spirit of its open offer despite financial incentives to do otherwise.  

Fed. R. Evid. 608(b).  

CONCLUSION  
 

 There are multiple scenarios in which the document and topics at issue in Respondents’ 

motion may be relevant.  Despite this, Respondents argue that it should be excluded now because 

the prejudicial effect will outweigh any probative value.  (Motion at 6-7).  Without knowing the 

                                                 
7 { } 
8 See generally, Exhibit A. 
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precise circumstances as to when and how these documents will be used, it is premature to attempt 

to weigh their probative impact against any prejudicial effect.  In the Matter of LabMD, Inc., No. 

9357, 2015 WL 1849042, at *3 (Apr. 16, 2015) (Chappell, J.).  Given that Respondents have not 

and cannot show that the “subject documents are ‘clearly inadmissible’ for all purposes,” and “it 

cannot be determined whether or not such probative value is outweighed by unfair prejudice or 

confusion of the issues” their motion to exclude should be denied.  Id. 

For the reasons stated above, Complaint Counsel respectfully requests that this Court deny 

Respondents’ Motion In Limine to Exclude Evidence of a Fact Witness’s Divorce Proceedings. 

 
Date:  August 18, 2021    Respectfully submitted, 
 

/s/ Susan A. Musser   
Susan A. Musser 
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Ave., NW 
Washington, DC 20580 
Telephone: (202) 326-2122 
Email: smusser@ftc.gov  
 
Counsel Supporting the Complaint 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 
 
In the Matter of 
 
Illumina, Inc., 
           a corporation, 

        
 
 
 DOCKET NO. 9401 
 
 

 
 
 

 
                     and 
 
GRAIL, Inc., 
          a corporation. 
  

 
[PROPOSED] ORDER 

 
Upon Respondents’ Motion in Limine to Exclude Evidence of a Fact Witness’s Divorce 

Proceedings, it is hereby: 

ORDERED that Respondents’ motion is DENIED. 

 
ORDERED:       

D. Michael Chappell 
Chief Administrative Law Judge 

 
 
Date: August  _____, 2021 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

FIRST APPELLATE DISTRICT 

 

DIVISION THREE 

 

 

In re the Marriage of ERICA 

and FRANCIS DESOUZA. 

 

 

ERICA DESOUZA, 

 Respondent, 

v. 

FRANCIS DESOUZA, 

 Appellant. 

 

 

 

      A156311 

 

      (City & County of San 

      Francisco  

      Super. Ct. No. 

      FDI12778498)  

 

 

 Francis DeSouza appeals from a post-judgment order 

finding he breached his fiduciary duty to his former wife Erica 

and ordering him to transfer bitcoins and other cryptocurrency to 

her pursuant to the parties’ judgment of dissolution and to pay 

her attorneys’ fees and costs.1   Francis argues he did not breach 

his fiduciary duty because information he withheld about his 

cryptocurrency investments was not material and, alternatively, 

 
1 For clarity, we adopt the parties’ practice of identifying 

themselves and other key actors by their first names.  We intend 

no disrespect by this practice. 

PX9225-001
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there was no substantial evidence his breach impaired Erica’s 

interest in their community estate.  Neither point has merit.  We 

affirm. 

BACKGROUND 

I.  Francis Invests in Bitcoins  

 In January 2013 Erica served Francis with a petition for 

dissolution of marriage, along with an automatic temporary 

restraining order that, among other things, prohibited him from 

“[t]ransferring, encumbering, hypothecating, concealing, or in 

any way disposing of any property, real or personal, whether 

community, quasi-community, or separate, without the written 

consent of the other party or an order of the court, except in the 

usual course of business or for the necessities of life.”   

 In April 2013, Francis initiated three bitcoin-related 

transactions.  On April 9 or 10, he wired $45,000 to Mt. Gox 

Company Ltd. (Mt. Gox), a Japanese bitcoin exchange, to 

purchase bitcoins.  Francis never received any bitcoins for this 

money, nor recovered the transferred funds.   

On April 10, 2013, Francis arranged for his friend and 

colleague Wences Casares to purchase 558.32 bitcoins from Mt. 

Gox for $99,451 on his behalf.  Wences completed the purchase 

and transferred the bitcoins, along with an additional gift of five 

bitcoins (jointly, the Wences bitcoins), to Francis’s digital wallet.2   

On April 12, Francis had his associate Khaled Hassounah 

purchase an additional 498.89 bitcoins from Mt. Gox for $44,940 

 
2 A digital wallet is a secure storage method that can only 

be accessed by the holder of a private key. 

PX9225-002
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(the Khaled bitcoins) on his behalf.  Khaled was to transfer these 

bitcoins from his own Mt. Gox account to Francis’s digital wallet.  

Although he bought the bitcoins as agreed, Khaled never 

completed the transfer and the 498.89 bitcoins remained with Mt. 

Gox.    

In December 2013 and again in August 2014, Francis 

moved the Wences bitcoins from one digital wallet to another.  In 

2017 he learned that the Wences bitcoins had “forked,” an 

automatic process that generates dividends from bitcoin holdings 

in the form of new currency, “bitcoin cash” and “bitcoin gold.”   

II. The Khaled Bitcoins Are Enmeshed in the Mt. Gox 

Bankruptcy 

 By April 2013, Mt. Gox was having regulatory difficulties  

with the U.S. government. On April 11 it briefly suspended 

trading.  In June 2013 federal agents froze two bank accounts 

associated with the exchange and seized millions of dollars for its 

alleged failures to comply with federal regulations.  Mt. Gox 

suspended withdrawals to be processed in U.S. dollars.   

 By late 2013 or early 2014, Mt. Gox lost hundreds of 

thousands of bitcoins to hacking, embezzlement, or both.  Bitcoin 

expert Dr. Charles Evans testified for Erica that as early as 

March 2013, “anyone who was active on the Bitcoin discussion 

boards, anyone who was making an effort to get to know the 

Bitcoin community, knew that Mt. Gox was having trouble left, 

right, and sideways. [¶] And my personal opinion at the time was 

only an idiot would leave his Bitcoins on Mt. Gox.”   Dr. Evans 

reviewed emails between Francis, Khaled and Wences in the 

PX9225-003
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spring of 2013.  One such email from Wences to Francis advised 

him to “[b]uy your Bitcoins on Mt. Gox, then get the Bitcoins off 

and put them intoBlockchain.info,” and led Dr. Evans to conclude 

Francis was aware of the problems with Mt. Gox when he 

arranged his proxy purchases in April  2013.3    

 Francis discovered by December 2013 that he could not get 

the Khaled bitcoins out of Mt. Gox.  In February 2014, Mt. Gox 

halted all withdrawals and filed for bankruptcy.  By May 2014, 

Francis knew of the bankruptcy.   He hoped the situation would 

get resolved but made no effort to recover the Khaled bitcoins or 

 
3 In his written report, Dr. Evans elaborated that “Hack #I 

took place beginning as far back as 2011 through the time that 

MtGOX ceased operation. According to MtGOX CEO, Mark 

Karpeles, hackers siphoned off approximately 750,000 bitcoins 

held in reserve for customer accounts along with 100,000 of 

MtGOX's own bitcoins. This amounted to between 6% and 7% of 

the total number of all the bitcoins in circulation at that time, 

worth approximately $7.25 billion at current prices as of the date 

of this report.  

 

Whether Hack # I indeed was a hack, in the sense of an 

external breach, or it was an 'inside job', remains the subject of 

speculation among persons who are interested in the MtGOX 

saga. Relevant here is not whether the theft was committed by 

external or internal actors, but that it was widely recognized that 

MtGOX was an accidental success, and its founder and chief 

executive was in over his head, as evidenced by email from 

Wences Casares to Francis DeSouza dated 22 March 2013, in 

which Casares instructed DeSouza, ‘To buy bitcoin open an 

account at mtgox.com . . . To store and use bitcoins open an 

account at blockchain.info." . . .  [¶]• Hack #2 took place in March 

2014, concurrent with MtGOX's bankruptcy filing. In this 

instance, the hackers released a file called MtGox2014Leak.zip 

that they claimed was a database of MtGOX transaction records, 

with users’ personal data intentionally removed.’ ”  

PX9225-004
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the initial $45,000 he wired to Mt. Gox, which were tied up in the 

bankruptcy.  He testified, “[t]here wasn’t much money when they 

went bankrupt, so at the point it wasn’t worth chasing them for 

little money, and now there’s nobody to chase.”   Eventually 

Khaled filed a proof of claim in bankruptcy for the 498.8 bitcoins, 

which were still in his name, on Francis’s behalf.   

 Francis filed his preliminary schedule of assets and debts 

in the divorce action in February 2014 and his final disclosure in 

July 2016.  Both schedules disclosed his ownership of 1,062.21 

bitcoins.   

 The parties’ property issues were tried in February 2017.  

In September 2017 the court issued a final statement of decision, 

found the Wences and Khaled bitcoins to be community property 

and ordered them divided evenly in kind between the parties, 

along with any derivative cryptocurrency.   

 After entry of the dissolution judgment on December 8, 

2017, Erica sought her half of the community bitcoins.  Only then 

did Francis disclose that the Khaled bitcoins were tied up in the 

Mt. Gox bankruptcy.  On December 18, 2017, the day after 

bitcoin’s value hit a high of $19,783.06, Francis divulged that he 

possessed  only 613.53 of the 1062.21 community bitcoins.  In a 

December 22, 2017 email to his attorney copied to Erica’s counsel, 

Francis wrote that “[t]he exchange I was using to buy bitcoins, 

Mt Gox, was hacked and then went bankrupt.  I was able to take 

PX9225-005
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out 613.53 bitcoins.”4  Francis had also failed to inform Erica 

prior to the judgment that he used Wences and Khaled as proxies 

for his bitcoin purchases, that bitcoin cash and gold had been 

generated from the bitcoin investments, and that he transferred 

of cryptocurrency between digital wallets.   

 On December 31, 2017, the price of bitcoin was $13,500.  

The Khaled bitcoins had appreciated from their initial purchase 

price of approximately $45,000 to around $8 million.  

III. Erica Seeks Post-Judgment Relief 

 In January 2018 Erica moved for an emergency order 

compelling Francis to immediately transfer her full interest in 

community bitcoins to her and for remedies afforded by the 

Family Code for his failure to timely and adequately disclose 

information about the bitcoin investments.    Following a January 

12, 2018 hearing the court ordered Francis to immediately 

transfer to Erica half of the 613.53 bitcoins and associated bitcoin 

cash and gold he had in his possession, to show cause why he 

should not be ordered to transfer an additional 224.34 bitcoins 

and proportional cryptocurrency, and to pay Erica’s attorney’s 

fees and costs pursuant to Family Code sections 721 and 1100.  It 

is undisputed that Francis transferred 306.765 bitcoins to Erica 

in order to comply with the first part of the court’s order.  

 Erica’s request for order was tried over four days between 

June and August 2018.  On October 19 the court issued its final 

 
4 Apparently a “forking” event in August 2017 added 50.205 

bitcoins to the bitcoins Wences purchased for Francis, resulting 

in the 613.53 figure he reported in December 2017.   

 

PX9225-006
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statement of decision finding that Francis committed a series of 

transgressions surrounding his purchase and handling of the 

bitcoins.  The court found Francis violated the automatic 

restraining order and his fiduciary duties when, without Erica’s 

knowledge or agreement, he sent $45,000 to Mt. Gox to purchase 

bitcoins, committed additional community funds so that Wences 

and Khaled could purchase bitcoins on his behalf, and moved the 

Wences bitcoins between bitcoin wallets.   The court further 

found that while Francis possessed documentation of the proxy 

purchases since April 2013, he “not only refused to disclose, but 

affirmatively hid from [Erica] their involvement until February 9, 

2018.”   

 In addition to concealing his bitcoin purchases and use of 

proxies, Francis’s failure to inform Erica about the Mt. Gox 

bankruptcy further breached his fiduciary duty.   “This was a 

material fact he should have disclosed to [Erica].  Had he 

disclosed these important facts [Erica] would have had the ability 

to object to a division in kind of the bitcoins and/or protect her 

interest in the bitcoins by requesting the Court to use its 

equitable powers to protect her from [Francis’s] decision to 

purchase the bitcoins as he did which tied up a substantial 

portion in bankruptcy.”   Francis again breached his fiduciary 

duty when he failed to list the $45,000 sent to Mt. Gox in either 

of his declarations of disclosure, failed to file a bankruptcy claim 

for those funds, withheld information about his bitcoin 

investments during discovery, failed to produce and falsely 

PX9225-007
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denied having documentation related to the bitcoins, and failed to 

disclose the cryptocurrency generated by forks.   

 The court ordered Francis to transfer $22,500 in cash and 

249.445 additional bitcoins to Erica, along with the corresponding 

bitcoin gold and bitcoin cash.  Francis was also ordered to pay 

Erica’s attorneys’ fees and costs incurred in bringing her motion.   

 Francis filed a timely appeal after the court denied his new 

trial motion.  

DISCUSSION 

I. Legal Principles 

Family Code section 7215 “recognizes the confidential 

relationship held by spouses. That relationship is a fiduciary 

 
5 With exceptions not relevant here, subdivision (b) of 

Family Code, section 721 provides that “in transactions between 

themselves, spouses are subject to the general rules governing 

fiduciary relationships that control the actions of persons 

occupying confidential relations with each other. This 

confidential relationship imposes a duty of the highest good faith 

and fair dealing on each spouse, and neither shall take any unfair 

advantage of the other. This confidential relationship is a 

fiduciary relationship subject to the same rights and duties of 

nonmarital business partners, as provided in Sections 

16403, 16404, and 16503 of the Corporations Code, including, but 

not limited to, the following: 

 

(1) Providing each spouse access at all times to any books 

kept regarding a transaction for the purposes of inspection and 

copying.¶ (2) Rendering upon request, true and full information 

of all things affecting any transaction that concerns the 

community property. Nothing in this section is intended to 

impose a duty for either spouse to keep detailed books and 

records of community property transactions. ¶(3) Accounting to 

the spouse, and holding as a trustee, any benefit or profit derived 
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relationship ‘impos[ing] a duty of the highest good faith and fair 

dealing on each spouse[.]’ [Citation.] Also within that division, 

section 1100 addresses management and control of community 

property. Subdivision (e) of section 1100 provides: ‘Each spouse 

shall act with respect to the other spouse in the management and 

control of the community assets and liabilities in accordance with 

the general rules governing fiduciary relationships which control 

the actions of persons having relationships of personal confidence 

as specified in Section 721, until such time as the assets and 

liabilities have been divided by the parties or by a court. This 

duty includes the obligation to make full disclosure to the other 

spouse of all material facts and information regarding the 

existence, characterization, and valuation of all assets in which 

the community has or may have an interest and debts for which 

the community is or may be liable, and to provide equal access to 

all information, records, and books that pertain to the value and 

character of those assets and debts, upon request.’” (In re 

Schleich (2017) 8 Cal.App.5th 267, 276-277 (Schleich).)  

This fiduciary duty continues after separation, including 

“the accurate and complete disclosure of all assets and liabilities 

in which the party has or may have an interest or obligation and 

all current earnings, accumulations, and expenses, including an 

immediate, full, and accurate update or augmentation to the 

extent there have been material changes.”  (§ 2012, subd. (a)(1).)  

 

from any transaction by one spouse without the consent of the 

other spouse that concerns the community property. 

  

Further statutory citations are to the Family Code. 
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“Taken together, these Family Code provisions impose on a 

managing spouse affirmative, wide-ranging duties to disclose and 

account for the existence, valuation, and disposition of all 

community assets from the date of separation through final 

division. These statutes obligate a managing spouse to disclose 

soon after separation all the property that belongs or might 

belong to the community, and its value, and then to account for 

the management of that property, revealing any material 

changes in the community estate, such as the transfer or loss of 

assets. This strict transparency both discourages unfair dealing 

and empowers the nonmanaging spouse to remedy any breach of 

fiduciary duty by giving that spouse the ‘information concerning 

the [community's] business’ needed for the exercise of his or her 

rights [citation], including the right to pursue a claim for 

‘impairment to’ his or her interest in the community estate 

[citation].”  (In re Marriage of Prentis-Margulis & 

Margulis (2011) 198 Cal.App.4th 1252, 1270-1271 (Margulis).) 

Section 1101 thus affords each spouse a claim against the 

other for any breach of fiduciary duty that results in an 

impairment to his or her interest in the community estate, 

“including, but not limited to, a single transaction or a pattern or 

series of transactions, which transaction or transactions have 

caused or will cause a detrimental impact” to the claimant 

spouse’s interest in the community estate.  (§1101, subd. (a).)  

Remedies for a breach of this duty that impairs another spouse’s 

interest in the community estate include “an award to the other 

spouse of 50 percent, or an amount equal to 50 percent, of any 
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asset undisclosed or transferred in breach of the fiduciary duty 

plus attorney’s fees and court costs.”  (§1101, subs. (a), (g).) 

Our courts have varied in stating the standard of review 

that applies when the trier of fact has found a breach of this duty.  

(See In re Marriage of Kamgar (2017) 18 Cal.App.5th 136, 144 

(Kamgar) [substantial evidence]; Schleich, supra, 8 Cal.App.5th 

at pp. 283-284 [abuse of discretion].)  The difference in approach 

does not matter here.  “The abuse of discretion standard is not a 

unified standard; the deference it calls for varies according to the 

aspect of a trial court's ruling under review. The trial court's 

findings of fact are reviewed for substantial evidence, its 

conclusions of law are reviewed de novo, and its application of the 

law to the facts is reversible only if arbitrary and capricious.”  

(Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711-712.)  

“ ‘When a trial court's factual determination is attacked on 

the ground that there is no substantial evidence to sustain it, the 

power of an appellate court begins and ends with the 

determination as to whether, on the entire record, there 

is substantial evidence, contradicted or uncontradicted, which 

will support the determination, and when two or more inferences 

can reasonably be, or deduced from the facts, a reviewing court is 

without power to substitute its deductions for those of the trial 

court. If such substantial evidence be found, it is of no 

consequence that the trial court believing other evidence, or 

drawing other reasonable inferences, might have reached a 

contrary conclusion.’ ”  (In re Marriage of Goodwin-Mitchell & 

Mitchell (2019) 40 Cal.App.5th 232, 238-239.) 
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II. Materiality 

 As noted in Schleich, supra, 8 Cal.App.5th at pp. 276-277, 

subdivision (e) of section 1100 requires each spouse to fully 

disclose all material facts regarding community assets.  Francis 

argues his failure to fully inform Erica about the bitcoin 

investments was not “material” within the meaning of this 

provision because “no evidence suggested Erica’s knowledge of 

this information would have affected her decision-making in the 

least.”  The court’s contrary finding is supported by substantial 

evidence and within its discretion.  

The court found the suspension and bankruptcy of Mt. Gox 

less than a year after Francis used community funds and proxies 

to purchase bitcoins from the exchange “substantially impaired 

[Erica’s] undivided one-half interest in the community Bitcoin 

estate.  She was unable to sell or transfer a substantial portion of 

her bitcoins.  The purchase made by Wences was previously 

transferred to [Francis’s] blockchain wallet but Khaled’s 

purchase and the $45,000 deposit by [Francis] are subject to the 

bankruptcy and are inaccessible and if [Erica] were ever to 

receive some or all of her bitcoins or the cash it most likely will be 

at a significant loss, or even turn out to be worthless.”  The court 

further found that Francis’s 2014 and 2015 declarations of 

disclosure listed the total amount of his bitcoin purchases, but 

failed to disclose that 498 of those 1062.21 bitcoins were (1) 

purchased by and still in Khaled’s nominal possession; and (2) 

tied up in the Mt. Gox bankruptcy.  These facts, the court found, 

were material.  “Had he disclosed these important facts [Erica] 
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would have had the ability to object to a division in kind of the 

[total] bitcoins and/or protect her interest in the bitcoins by 

requesting the Court use its equitable powers to protect her from 

[Francis’s] unilateral decision to purchase the bitcoins.”   

 Francis asserts the evidence that Erica generally took no 

interest in the couple’s finances during or after their marriage 

proved that she would not have done anything to protect her 

interest in the bitcoin investments had he informed her about 

them.  The trial court reasonably disagreed.  Erica’s lack of 

involvement or interest in the couple’s finances before they 

separated is undisputed, but it sheds little if any light on what 

she would do to protect her financial interests after retaining 

divorce counsel, filing for divorce, and serving Francis with 

restraining orders that barred him from making unilateral 

decisions involving the community estate.  Even Francis 

acknowledges in his reply brief the “general validity” of Erica’s 

point that “ [a] spouse who may be reliant on and trusting of the 

other during marriage, may well exercise independent judgment 

and rely on new advisors after separation.  Indeed. 

Nor did Francis’s evidence compel the court to accept his 

view that Erica “continued her indifference to issues surrounding 

the community’s investments” after the parties separated.  His 

support for this characterization consists of his own conclusory 

testimony to that effect  and one post-separation incident in 

which Erica agreed to his request to invest $50,000 of community 

funds in a friend’s company.  None of this, plainly, compels a 

finding that Erica would have done nothing throughout years of 
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divorce litigation to preserve her interest in an investment that 

was worth millions of dollars by the time the property judgment 

issued.   

 Francis more specifically asserts that his failure to disclose 

his initial purchase of bitcoins is immaterial because “the court 

did not base its Family Code section 1101, subdivision (g) award 

on a finding that Francis had breached his fiduciary duty by 

failing to disclose his investment to Erica beforehand, or for that 

matter by keeping the Khaled bitcoins at Mt. Gox or by 

employing proxies to purchase bitcoins.”  Rather, he maintains, 

the findings of breach “[a]t most” “related to [his] failure to tell 

Erica at various times well after he purchased the bitcoins about 

his use of proxies and the Mt. Gox bankruptcy.”  Not so.  The 

court expressly (and nonexclusively) found that Francis 

“breached his fiduciary duties to [Erica] when he purchased the 

bitcoins in 2013. . . .”  (Italics added.)  And it found the Mt. Gox 

suspension and bankruptcy “substantially impaired” Erica’s 

interest in the Khaled bitcoins by rendering them inaccessible 

and potentially worthless.  “[T]hese facts were clearly ‘material’ 

information that should have been made known” to her.  

Francis’s distortion of the court’s express findings does not help 

him.   

Neither does his suggestion he cannot be faulted for failing 

to disclose the Mt. Gox bankruptcy because, although he received 

a notice of bankruptcy in May 2014, he testified that he was 

unaware the Khaled bitcoins were caught up in it before Khaled 

told him in December 2017.  The trial court expressly disbelieved 
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this testimony.  “Given the fact that Khaled testified that he 

worked with [Francis’s] brother for a period of at least ten years 

and had not only socialized with Francis, but had traveled with 

him too, it is more likely than not that [Francis] knew of the loss 

of bitcoins to bankruptcy earlier than December 2017.”  We will 

not second guess the court’s credibility assessment. (Thompson v. 

Asimos (2016) 6 Cal.App.5th 970, 981.)  

The court’s finding that Francis failed to disclose material 

information about his bitcoin investments is supported by 

substantial evidence and within its broad discretion. 

III. Impairment 

 Francis argues that, even if he failed to disclose material 

information, his disclosure caused no impairment to Erica’s 

community interest because, even with the Khaled bitcoins tied 

up in the Mt. Gox bankruptcy, the Wences bitcoins “earned 

millions of dollars for the community, thereby greatly enriching, 

not impairing, the community estate.”  Again, the trial court 

reasonably disagreed.  True, the bitcoins Wences purchased for 

Francis and moved out of Mt. Gox before the bankruptcy grew 

from an initial value of roughly $100,000 to around $3.45 million 

by August 2018.6  But the financial success of one undisclosed 

investment does not erase the harm to the community estate, and 

Erica, occasioned by a separate  undisclosed transaction.    

In re Marriage of Feldman (2007) 153 Cal.App.4th 1470, 

1483 (Feldman) is instructive. There, a husband contended his 

 
6 Francis does not dispute his liability to the community for 

the initial $45,000 wired to Mt. Gox.  
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failure to include a $1 million bond in his financial disclosures in 

violation of section 2102, subdivision (a)(1) was excused by his 

failure to include the corresponding debt he incurred to finance 

the bond’s purchase.  The contention was unavailing.  As the 

appellate court observed, “[t]he statutory policy in favor of 

disclosure contains no exception for debts and assets that offset 

each other, and [Husband] has cited no authority to support such 

a position.”  (Ibid.)  So too here.  Francis attempts to distinguish 

Feldman on the ground it addresses sanctions for failures to 

comply with financial disclosure obligations under section 2102 

rather than spousal liability for fiduciary breaches more 

generally, but the distinction is immaterial.  As observed in 

Margulis, supra, 198 Cal.App.4th at p. 1270, section 2102, 

together with sections 721, 1100 and 1101, is part of the 

integrated statutory scheme that implements the policy of 

fiduciary care by imposing “wide-ranging duties to disclose and 

account for the existence, valuation, and disposition of all 

community assets from the date of separation through final 

division.”  (Ibid.)  The statutory policy at issue in Feldman, 

therefore, is equally compelling here.  Alternatively, Francis 

insists the Khaled and Wences’ bitcoins were merely two facets of 

one unitary investment and, therefore, he cannot be penalized for 

one and not credited for the other.  But the trial reasonably court 

drew a different inference from the evidence, so we will not 

disturb it. 

 Lastly, Francis’s contention that his nondisclosures did not 

cause the bankruptcy and resulting devaluation of the Khaled 
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bitcoins largely rests on and reiterates his argument that the 

nondisclosures were immaterial. Accordingly, it fails for the same 

reasons.  In any event, nothing in the trial court’s order suggests 

its findings are premised on such an unlikely surmise. 

DISPOSITION 

 The order is affirmed. 
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      _________________________ 

      Siggins, P.J. 
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Fujisaki, J. 
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Filed 8/26/20 

CERTIFIED FOR PUBLICATION 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

FIRST APPELLATE DISTRICT 

 

DIVISION THREE 

 

 

In re the Marriage of ERICA 

and FRANCIS DESOUZA. 

 

 

ERICA DESOUZA, 

 Respondent, 

v. 

FRANCIS DESOUZA, 

 Appellant. 

 

      A156311 

 

      (City & County of San 

      Francisco  

      Super. Ct. No. 

      FDI12778498)  

 

 

BY THE COURT: 

  

 

         The opinion in the above-entitled matter filed on August 10, 2020, was 

not certified for publication in the Official Reports. For good cause, the 

request for publication filed August 26, 2020 is granted. 

         Pursuant to California Rules of Court, rules 8.1120 and 8.1105(c)(2), 

the opinion in the above-entitled matter is ordered certified for publication 

in the Official Reports.  

 

 
 

 

 

 

Dated:  _______________  ___________________________________P.J. 
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          Eleanor S. Ruth for Respondent. 
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UNITED STATES OF AMERICA  
BEFORE THE FEDERAL TRADE COMMISSION  
OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Illumina, Inc., 
a corporation 

and 

GRAIL, Inc., 
a corporation, 

Respondents 

DOCKET NO. 9401 

 

RESPONDENTS’ FINAL PROPOSED WITNESS LIST  

Pursuant to the April 26, 2021 Scheduling Order, this list designates the witnesses 

whom Illumina, Inc. (“Illumina”) and GRAIL, Inc. (“GRAIL”) (collectively, the “Respondents”) 

currently contemplate calling as witnesses to testify in the above-captioned matter, along with 

the topics of each witness’s proposed testimony, based on the information available on the 

undersigned date.  Subject to the limitations in the Scheduling Order entered in this matter, 

Respondents reserve the right: 

A. To amend this list, including to add or remove witnesses as necessary, 
including, but not limited to, in connection with any motions (including 
motions in limine) and the submission of witness testimony, exhibits or other 
evidence that Complaint Counsel may proffer; 

B. To call any witnesses necessary to present summaries of voluminous 
evidence, or to demonstrate the authenticity or admissibility of any such 
summaries;  

C. To supplement this list in light of any discovery that has not yet been 
completed;  

D. To supplement this list in light of the Complaint Counsel’s expert reports 
and/or expert depositions; 
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E. To present testimony by investigational hearing or deposition transcript of any 
person identified by a Party or non-Party as an FTC Rule 3.33(c) or Federal Rule 
of Civil Procedure 30(b)(6) representative of that Party or non-Party pursuant to a 
3.33(c) or 30(b)(6) notice served by Complaint Counsel or Respondents; 

F. To present testimony by declaration;  

G. To call the custodian of records of any Party or non-Party from whom documents 
or records have been obtained—including but not limited to those Parties and 
non-Parties listed below—to the extent necessary for the admission of documents 
or deposition testimony into evidence in the event a stipulation cannot be reached 
concerning the authenticity or admissibility of such documents or testimony;  

H. To call witnesses who may be necessary to lay the foundation for the 
admissibility of evidence should the parties prove unable to stipulate to 
admissibility; 

E. To call any witnesses for the purposes of rebuttal or impeachment; 

F. To question the persons listed below about any topics that are the subjects of 
testimony by witnesses called by Complaint Counsel; 

G. To call any of these individuals or other witnesses who are not named, including 
any individual identified in Complaint Counsel’s or Respondents’ Preliminary 
Witness Lists, Supplemental Witness Lists, Final Witness Lists, any witness lists 
disclosed as part of the district court litigation, or who was otherwise deposed in 
this proceeding or in the district court litigation for rebuttal testimony, including 
any person who has or may be identified by Complaint Counsel as a potential 
witness in this matter. 

Subject to these reservations of rights, Respondents provide the following final proposed 

witness list.  Respondents currently intend to present the testimony of the below witnesses 

through live testimony (by virtual web platform) at the hearing.  Respondents reserve the right to 

offer the prior testimony of additional witnesses who have been deposed, provided declarations 

or otherwise given testimony in connection with the district court litigation, this proceeding or 

the FTC’s investigation of the Proposed Transaction.  By including any of the witnesses on this 

list, Respondents assume no obligation to call or make available any witness during the 

proceeding, or to call them live rather than by deposition, investigational hearing transcript or 

declaration. 
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PARTY WITNESS LIST  

1. Francis deSouza – President and Chief Executive Officer, Illumina, 
Inc.  We expect Mr. deSouza will testify about Illumina’s business strategy; 
Illumina’s Next-Generation Sequencing Technology (“NGS”) products; 
Illumina’s customer relationships, including Illumina’s open offer and the 
standard contract for oncology customers; Illumina’s proposed re-acquisition 
of GRAIL (the “Proposed Transaction”); and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions 
expressed in his investigational hearing and deposition transcripts,1 and any 
topics identified by Complaint Counsel as potential topics for his testimony. 

2. Alex Aravanis – Senior VP and Chief Technology Officer, Illumina, Inc.  We 
expect Dr. Aravanis will testify about Illumina’s NGS products; switching 
between diagnostic platforms for clinical applications, including oncology; 
alternative diagnostic platforms; the history of GRAIL; the Proposed 
Transaction, including Illumina’s deal model; efficiencies and procompetitive 
effects of the Proposed Transaction; and other topics relevant to the Complaint, 
Answer, or any affirmative defenses, including facts and opinions expressed in 
his investigational hearing and deposition transcripts, and any topics identified 
by Complaint Counsel as potential topics for his testimony. 

3. Phil Febbo – Chief Medical Officer, Illumina, Inc.  We expect Dr. Febbo will 
testify about Illumina’s NGS products; efficiencies and procompetitive effects 
of the Proposed Transaction, including efficiencies and procompetitive effects 
relating to regulatory approval of GRAIL’s tests, including the Galleri test; and 
other topics relevant to the Complaint, Answer, or any affirmative defenses, 
including facts and opinions expressed in his deposition transcript and any 
topics identified by Complaint Counsel as potential topics for his testimony. 

4. Joydeep Goswami – Senior VP, Corporate Development and Strategic 
Planning, Illumina Inc.  We expect Dr. Goswami will testify about the 
Proposed Transaction, Illumina’s strategic planning, Illumina’s deal model, 
Illumina’s agreements with customers including the open offer and agreements 
relating to regulated, kitted tests on Illumina’s instruments; and other topics 
relevant to the Complaint, Answer, or any affirmative defenses, including facts 
and opinions expressed in his investigational hearing and deposition 
transcripts, and any topics identified by Complaint Counsel as potential topics 
for his testimony. 

5. Nicole Berry – Senior VP and General Manager, Americas Region, Illumina, 
Inc.  We expect Ms. Berry will testify about Illumina’s NGS products, 
Illumina’s negotiations with customers, Illumina’s customer relationships, 

 
1 Respondents reserve all rights to object to the admissibility of all transcripts of investigational hearings conducted 
by the FTC during its investigation of the Proposed Transaction, and reference herein to the facts and opinions 
expressed in the investigational hearing transcripts does not alter those objections.  
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including Illumina’s open offer and the standard contract for oncology 
customers; and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in her 
investigational hearing and deposition transcript and any topics identified by 
Complaint Counsel as potential topics for her testimony. 

6. Ammar Qadan – VP and Global Head of Market Access, Illumina, Inc.  We 
expect Mr. Qadan will testify about efficiencies and procompetitive effects of 
the Proposed Transaction, including efficiencies and procompetitive effects 
relating to regulatory approval of, third party payor reimbursement for, 
GRAIL’s tests, including the Galleri test; and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions 
expressed in his deposition transcript and any topics identified by Complaint 
Counsel as potential topics for his testimony. 

7. Stacie Young – Senior Director of Business Development, Illumina, Inc.  We 
expect Ms. Young will testify about Illumina’s agreements with customers 
including the open offer and agreements relating to regulated, kitted tests on 
Illumina’s instruments (“Illumina’s IVD Agreements”); and other topics 
relevant to the Complaint, Answer, or any affirmative defenses, including facts 
and opinions expressed in her deposition transcript and any topics identified by 
Complaint Counsel as potential topics for her testimony. 

8. Jay Flatley – former Chief Executive Officer; Outgoing Chairman of 
Illumina’s Board of Directors, Illumina, Inc.  We expect Mr. Flatley will 
testify about Illumina’s NGS products; the history of GRAIL; Illumina’s Non-
Invasive Prenatal Testing (“NIPT”) business; the Proposed Transaction; and 
other topics relevant to the Complaint, Answer, or any affirmative defenses, 
including facts and opinions expressed in his investigational hearing and 
deposition transcripts, and any topics identified by Complaint Counsel as 
potential topics for his testimony. 

9. Nicholas Naclerio – former Senior VP, Corporate & Venture Development, 
Illumina Inc.; Founding Partner, Illumina Ventures.  We expect Dr. Naclerio 
will testify about Illumina’s NIPT business; and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions 
expressed in his investigational hearing and deposition transcripts, and any 
topics identified by Complaint Counsel as potential topics for his testimony. 

10. John Leite – former VP Clinical Business Development, Illumina, Inc.; Chief 
Business Officer, InterVenn Biosciences.  We expect Dr. Leite will testify 
about Illumina’s agreements with customers including agreements relating to 
regulated, kitted tests on Illumina’s instruments, InterVenn’s proteomics 
platform, InterVenn’s cancer screening tests in development and other topics 
relevant to the Complaint, Answer, or any affirmative defenses, including facts 
and opinions expressed in his investigational hearing and deposition transcripts 
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and any topics identified by Complaint Counsel as potential topics for his 
testimony. 

11. Hans Bishop – Chief Executive Officer, GRAIL, Inc.  We expect Mr. Bishop 
will testify about the history of GRAIL; GRAIL’s business; GRAIL’s tests; 
and other topics relevant to the Complaint, Answer, or any affirmative 
defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts, and any topics identified by Complaint Counsel as 
potential topics for his testimony. 

12. Josh Ofman – Chief Medical Officer, GRAIL, Inc.  We expect Mr. Ofman 
will testify about efficiencies and procompetitive effects of the Proposed 
Transaction relating to regulatory approval and reimbursement of GRAIL’s 
tests, including the Galleri test; oncology tests, including GRAIL’s tests; and 
other topics relevant to the Complaint, Answer, or any affirmative defenses, 
including facts and opinions expressed in his deposition transcript and any 
topics identified by Complaint Counsel as potential topics for his testimony. 

13. Aaron Freidin – Senior VP, Finance, GRAIL, Inc.  We expect Mr. Freidin 
will testify about efficiencies and procompetitive effects of the Proposed 
Transaction; GRAIL’s deal model; and other topics relevant to the Complaint, 
Answer, or any affirmative defenses, including facts and opinions expressed in 
his investigational hearing and deposition transcripts and any topics identified 
by Complaint Counsel as potential topics for his testimony. 

14. Arash Jamshidi – VP of Bioinformatics and Data Science, GRAIL, Inc.  We 
expect Mr. Jamshidi will testify about oncology tests, including GRAIL’s tests; 
switching between diagnostic platforms for clinical applications, including 
oncology; and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his deposition 
transcript, and any topics identified by Complaint Counsel as potential topics 
for his testimony. 

15. Chris Della Porta – Director of Growth Marketing, GRAIL, Inc.  We expect 
Mr. Della Porta will testify about GRAIL’s business; oncology tests including 
GRAIL’s tests; efficiencies and procompetitive effects of the Proposed 
Transaction; and other topics relevant to the Complaint, Answer or any 
affirmative defenses, including facts and opinions expressed in his deposition 
transcript and any topics identified by Complaint Counsel as potential topics 
for his testimony. 

THIRD PARTY WITNESS LIST 

16. Konstantin Fiedler – Chief Operating Officer, Foundation Medicine, Inc. 
(“FMI”).  We expect Dr. Fiedler will testify about the Proposed Transaction; 
Illumina’s relationship with FMI and Roche, including agreements between 
FMI and Roche; Dr. Fiedler’s declaration; and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions 
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expressed in his deposition transcript, and any topics identified by Complaint 
Counsel as potential topics for his testimony. 

17. Lauren Silvis – Senior VP, External Affairs, Tempus Labs, Inc. (“Tempus 
Labs”).  We expect Ms. Silvis will testify about Tempus Labs’ business; its 
oncology products; the Proposed Transaction; supply agreement negotiations 
with Illumina, including the open offer and the standard contract for oncology 
customers; and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in her 
investigational hearing and deposition transcripts, and any topics identified by 
Complaint Counsel as potential topics for her testimony. 

18. Jorge Velarde – Senior Vice President, Corporate Development and Strategy, 
Singular Genomics.  We expect Mr. Velarde will testify about the Proposed 
Transaction; Singular’s S-1 filing and subsequent Initial Public Offering 
(“IPO”); Singular’s NGS platform and products in development; the ability to 
use Singular’s platforms and products in development for cancer screening 
applications; switching between Illumina’s platforms and Singular’s platforms 
for clinical applications and other topics relevant to the Complaint, Answer, or 
any affirmative defenses, including facts and opinions expressed in his 
deposition transcript, and any topics identified by Complaint Counsel as 
potential topics for his testimony. 

19. Matthew Strom – Managing Director, Morgan Stanley.  We expect Mr. Strom 
will testify about any contemplated fundraising, IPO, or merger by GRAIL; 
Illumina and GRAIL’s royalty and supply agreement; efficiencies and 
procompetitive effects of the proposed transaction; and other topics relevant to 
the Complaint, Answer or any affirmative defenses, including facts and 
opinions expressed in his deposition transcript and any topics identified by 
Complaint Counsel as potential topics for his testimony. 

20. William Cance – Chief Medical and Scientific Officer at the American Cancer 
Society.  We expect Dr. Cance will testify about the American Cancer 
Society’s operations, current cancer screening methods, the importance of 
early cancer detection, innovation in cancer detection and treatments, the 
importance of customer choice, market definition, regulatory processes and 
approvals, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his declaration 
and deposition transcript and any topics identified by Complaint Counsel as 
potential topics for his testimony.  

EXPERT WITNESS LIST 

1. Dennis Carlton – Dennis Carlton is an industrial organization and antitrust 
economics expert.  He will testify about economic issues, including the 
proposed transaction, finances, projections, strategic plans, pricing strategy and 
structure, cost structure, customer relationships and contract negotiations, the 
competitive effects of the proposed transaction, efficiencies arising from the 
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transaction and the procompetitive nature of the transaction, other topics 
relevant to the Complaint and Answer, any topics contained in his expert 
report(s) or deposition and any topics raised by Complaint Counsel’s experts in 
their expert reports or depositions and will respond to any economic analysis 
or other arguments put forward by Complaint Counsel. 

2. Richard Cote – Richard Cote is an expert on the field of cancer care, the area 
of test development for cancer screening and in the area of next-generation 
sequencing (“NGS”), and is a medical doctor.  He will testify about cancer and 
cancer treatment, methods for cancer screening, the differences between 
different types of oncology tests in the cancer continuum, oncology tests on the 
market and in development, comparisons between such tests on the market and 
in development, the development timelines for such oncology tests, various 
platforms—both NGS and non-NGS—that can be used for such oncology 
tests, switching between different platforms for such oncology tests and the 
potential use of in vitro diagnostic (“IVD”) kitted tests for oncology testing.  
He will also testify regarding technical issues relating to the relevant market(s) 
alleged by Complaint Counsel, other topics relevant to the Complaint and 
Answer, any topics contained in his expert report(s) or deposition and any 
topics raised by Complaint Counsel’s experts in their expert reports or 
depositions and will respond to any technical issues or other arguments put 
forward by Complaint Counsel, primarily focusing on issues relating to cancer 
screening and NGS technologies. 

3. Patricia Deverka – Patricia Deverka is an expert on the field of health 
economics and outcomes research, focusing on the clinical adoption of 
genomics.  She will testify about the process for obtaining private payor and 
Medicare/Medicaid coverage, including potential pathways for multi-cancer 
screening tests and Illumina’s ability to accelerate that process for GRAIL’s 
Galleri test, payor relationships, other topics relevant to the Complaint and 
Answer, any topics contained in her expert report(s) or deposition and any 
topics raised by Complaint Counsel’s experts in their expert reports or 
depositions and will respond to any other arguments put forward by Complaint 
Counsel, primarily focusing on third party payor reimbursement and 
Medicare/Medicaid coverage for cancer screening tests. 

4. Margaret Guerin-Calvert – Margaret Guerin-Calvert is an industrial 
organization, antitrust and healthcare economics expert.  She will testify about 
issues relating to Illumina’s open offer and standard contract for oncology, 
including Illumina’s standard IVD terms, as a means to reduce or eliminate 
certain alleged potential anticompetitive effects raised by Complaint Counsel 
and Dr. Fiona Scott Morton, relating to Illumina’s proposed acquisition of 
GRAIL; other topics relevant to the Complaint and Answer; any topics 
contained in her expert report(s) or deposition; and any topics raised by 
Complaint Counsel’s experts in their expert reports or depositions and will 
respond to any economic analysis or other arguments put forward by 
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Complaint Counsel, primarily focusing on the open offer and other contractual 
terms from Illumina. 

5. Robert Willig – Robert Willig is an industrial organization and antitrust 
economics expert.  He will testify about the soundness and reliability of the 
relevant product market defined by Dr. Fiona Scott Morton, and her analysis in 
support of that definition, market participants’ conduct and whether their 
conduct is consistent with Complaint Counsel’s claim that there will be no 
viable substitutes for Illumina’s NGS platforms (from the standpoint of 
purported multi-cancer early detection (“MCED”) test developers), during the 
relevant time period, the bargaining model presented by Dr. Scott Morton, its 
applicability to the proposed merger, and its robustness, other topics relevant to 
the Complaint and Answer, any topics contained in his expert report(s) or 
deposition and any topics raised by Complaint Counsel’s experts in their expert 
reports or depositions and will respond to any economic analysis or other 
arguments put forward by Complaint Counsel, primarily focusing on the 
relevant product market from an economics standpoint, bargaining and theories 
of anticompetitive effects. 

6. Robert Rock2 – Robert Rock is an expert in financial accounting, contract 
compliance, and audit engagements.  He will testify about the proposed 
transaction, customer relationships and contract negotiations; Illumina’s open 
offer, standard contract for oncology customers, and any other agreements, 
including the ability of an independent auditor or consultant to be effective in 
examining an entity’s compliance with various terms of contracts, performing 
agreed-upon procedures related to an entity’s compliance with specified terms 
and performing agreed-upon procedures related to an entity’s internal controls 
over compliance with specified terms; other topics relevant to the Complaint 
and Answer; any topics contained in his expert report(s) or deposition; and any 
topics raised by Complaint Counsel’s experts in their expert reports or 
depositions, and will respond to any accounting, compliance or audit analysis 
or other arguments put forward by the Complaint Counsel, primarily focusing 
on the open offer and other contractual terms from Illumina. 

7. Richard Abrams3 – Richard Abrams is an expert in the field of primary and 
preventative care, and is a medical doctor.  He will testify about current and 
anticipated cancer screening options, including purported MCED tests, the 
factors primary care physicians would consider prior to using a MCED test and 
whether the blood-based tests with other characteristics could substitute for 
GRAIL’s Galleri test and vice versa, other topics relevant to the Complaint and 
Answer; any topics contained in his expert report(s) or deposition; and any 

 
2 Pursuant to 16 CFR § 3.31A, Respondents intend to move for leave to call Robert Rock as an additional expert 
beyond the five expert witnesses permitted under the default rules.  

3 Pursuant to 16 CFR § 3.31A, Respondents intend to move for leave to call Richard Abrams as an additional expert 
beyond the five expert witnesses permitted under the default rules. 
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topics raised by Complaint Counsel’s experts in their expert reports or 
depositions, and will respond to any analysis or arguments put forward by 
Complaint Counsel, primarily focusing on the factors primary care physicians 
would consider prior to using a MCED test. 

 

Dated: July 23, 2021 
 
 
Respectfully submitted,  
 
 
/s/ Richard J. Stark    
Christine A. Varney  
Richard J. Stark  
David R. Marriott 
J. Wesley Earnhardt  
Sharonmoyee Goswami  
CRAVATH, SWAINE & MOORE LLP 
Worldwide Plaza 
825 Eighth Avenue 
New York, NY 10019 
(212) 474-1000 
cvarney@cravath.com 
rstark@cravath.com 
dmarriott@cravath.com 
wearnhardt@cravath.com 
sgoswami@cravath.com 
 
Attorneys for Respondent  
Illumina, Inc. 
 
Michael G. Egge  
Marguerite M. Sullivan  
Anna M. Rathbun  
David L. Johnson 
LATHAM & WATKINS LLP, 
555 Eleventh Street NW 
Suite 1000 
Washington, D.C. 20004 
Telephone: (202) 637-2200 
Facsimile: (202) 637-2201 
michael.egge.@lw.com  
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Alfred C. Pfeiffer  
505 Montgomery Street 
Suite 2000 
San Francisco, CA 94111-6538 
Telephone: (415) 391-0600 
Facsimile: (415) 395-8095 
Al.pfeiffer@lw.com 
 
Attorneys for Respondent 
GRAIL, Inc. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on July 23, 2021, I caused to be delivered via email a copy of Complaint  
Counsel’s Final Proposed Witness List to: 
 

The Honorable D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., N.W., Rm. H-110 
Washington, D.C. 20580 

 
I hereby certify that I caused the foregoing document to be served via email to: 
 
Complaint Counsel 
U.S. Federal Trade Commission 
 

Susan Musser 
Dylan P. Naegele 
David Gonen 
Jonathan Ripa 
Matthew E. Joseph 
Jordan S. Andrew 
Betty Jean McNeil 
Lauren Gaskin 
Nicolas Stebinger 
Samuel Fulliton 
Stephen A. Mohr 
Sarah Wohl 
William Cooke 
Catherine Sanchez 
Joseph Neely 
Nicholas A. Widnell 
Daniel Zach 
Eric D. Edmonson 
 
 

July 23, 2021 
 

/s/ Richard J. Stark____________________ 
Richard J. Stark 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 

 
In the Matter of 
 
           Illumina, Inc., 
                   a corporation, 
 

and 
 

GRAIL, Inc., 
                   a corporation, 
 

Respondents. 
 

       DOCKET NO. 9401 
 
        
 
 
 
 

 
COMPLAINT COUNSEL’S FINAL PROPOSED WITNESS LIST 

 
 Pursuant to the April 26, 2021 Scheduling Order, Complaint Counsel designates the 
persons listed herein as the witnesses whom Complaint Counsel currently contemplates calling to 
testify live at the hearing in this matter by either video-telephone conference or in-person 
testimony. Complaint Counsel reserves the following additional rights: 
 

A. To call the custodian of records of any party or non-party from whom documents or 
records have been obtained – specifically including, but not limited to, those parties and 
non-parties listed below – to the extent necessary to demonstrate the authenticity or 
admissibility of documents in the event a stipulation cannot be reached concerning the 
authentication or admissibility of such documents or we cannot obtain the necessary 
affidavits; 
 

B. To call any witnesses necessary to present summaries of voluminous evidence, or to 
demonstrate the authenticity or admissibility of any such summaries; 

 
C. To supplement this list in light of any discovery that has not yet been completed; 

 
D. To supplement this list in light of Respondents’ Final Proposed Witness and Exhibit 

Lists; 
 

E. To supplement this list in light of the Respondents’ expert reports; 
 

F. To amend this list to be consistent with the Court’s rulings on any motions in limine filed 
in this matter; 

 
G. To question the persons listed below about any topics that are the subject of testimony by 
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witnesses called by Respondents; 
 

H. To question the persons listed below about any other topics about which the person 
testified at his or her deposition or investigational hearing, any matter that is discussed in 
any document to which the person has access and which is designated as an exhibit by 
either party, or produced since the person’s deposition was taken, or any other matters as 
to which it is determined that the person has knowledge that is relevant to the allegations 
of the Complaint, Respondents’ affirmative defenses, or the remedy to be entered in this 
case; 

 
I. Not to call at the hearing any of the persons listed; and 

 
J. To call any of these or other individuals who are not named, including any individual 

identified in either Complaint Counsel’s or Respondents’ Preliminary Witness Lists, 
Supplemental Witness Lists, Final Witness Lists, or was otherwise deposed in this 
proceeding for rebuttal. 

 
Subject to these reservations of rights, Complaint Counsel provides the following final proposed 
witness list: 
 

PARTY WITNESSES 
 

1. Alex Aravanis: Mr. Aravanis is Senior Vice President and Chief Technology Officer at 
Illumina and co-founder and former Chief Science Officer and Head of Research and 
Development at Grail. We expect Mr. Aravanis will testify about the proposed 
transaction, the competitive effects of the proposed transaction, market definition, the 
formation of Grail, Grail’s development plans, Grail’s competitors, technical 
requirements for Grail’s tests, next-generation sequencing platforms, other testing 
technologies, Illumina’s commercialization plans for oncology clinical tests, including 
but not limited to Grail, Illumina’s strategic plans, data related to NGS or oncology 
testing, any alleged efficiencies, synergies, or dis-synergies relating to the transaction, 
and other topics relevant to the Complaint, Answer, or any affirmative defenses, 
including facts and opinions expressed in his investigational hearing and deposition 
transcripts. 
 

2. Nicole Berry: Ms. Berry is Senior Vice President and General Manager, Americas at 
Illumina. We expect Ms. Berry will testify about Illumina’s operations, Grail, the 
relationship between Illumina and Grail, the proposed transaction, the competitive effects 
of the proposed transaction, market definition, Illumina pricing including discounting, 
costs, customer relationships and contract negotiations including negotiations related to 
amended supply agreements or open offer, customer service and technical assistance 
offered by Illumina to its customers, customer purchases, data related to NGS or 
oncology testing, and other topics relevant to the Complaint, Answer, or any affirmative 
defenses, including facts and opinions expressed in her investigational hearing and 
deposition transcripts. 
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3. Hans Bishop: Mr. Bishop is CEO of Grail. We expect Mr. Bishop will testify about 
Grail’s operations, Grail’s products, Illumina, the proposed transaction, any contemplated 
IPO, the competitive effects of the proposed transaction, market definition, market size 
and projections, competition and Grail’s competitors including Grail’s competitive 
intelligence efforts, time and requirements for commercialization of Grail products, 
product development, any alleged efficiencies, synergies, or dis-synergies relating to the 
transaction, finances, next-generation sequencing platforms, other testing technologies, 
any long-range and strategic plans and forecasts, customer relationships and contract 
negotiations, payer relationships and contract negotiations, supplier relationships and 
contract negotiations, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts. 

 
4. Chris Della Porta: Mr. Della Porta is Director of Growth Marketing at Grail. We expect 

Mr. Della Porta will testify about Grail’s operations, Grail’s products, the proposed 
transaction, the competitive effects of the proposed transaction, market definition, 
competition and Grail’s competitors including Grail’s competitive intelligence efforts, 
Grail’s Galleri launch plans and commercial strategy, product development, strategic 
plans and forecasts, customer relationships and contract negotiations, payer relationships 
and contract negotiations, supplier relationships and contract negotiations, any alleged 
efficiencies, synergies, or dis-synergies relating to the transaction, and other topics 
relevant to the Complaint, Answer, or any affirmative defenses, including facts and 
opinions expressed in his deposition transcript. 
 

5. Francis deSouza: Mr. deSouza is CEO of Illumina. We expect Mr. deSouza will testify 
about Illumina’s operations, Grail including Illumina’s formation and sale of Grail, the 
proposed transaction and due diligence related to the proposed transaction, the 
competitive effects of the proposed transaction, market definition, market size, 
efficiencies, finances, strategic plans and forecasts, pricing, costs, customer relationships, 
any alleged efficiencies, synergies, or dis-synergies relating to the transaction, and other 
topics relevant to the Complaint, Answer, or any affirmative defenses, including facts and 
opinions expressed in his investigational hearing and deposition transcripts. 

 
6. Aaron Freidin: Mr. Freidin is Senior Vice President of Finance at Grail. We expect Mr. 

Freidin will testify about Grail’s operations, the proposed transaction, the competitive 
effects of the proposed transaction, market definition, product development, efficiencies, 
finances, strategic plans and forecasts, competition and Grail’s competitors including 
Grail’s competitive intelligence efforts, pricing, costs, any contemplated IPO or merger 
by Grail, data related to NGS or oncology testing, any alleged efficiencies, synergies, or 
dis-synergies relating to the transaction, any long-range and strategic plans and forecasts, 
and other topics relevant to the Complaint, Answer, or any affirmative defenses, 
including facts and opinions expressed in his investigational hearing and deposition 
transcripts. 

 
7. John Leite: Mr. Leite is former Vice President of Business Development at Illumina.  

We expect Mr. Leite will testify about Illumina’s operations, Illumina’s customer 
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relations, Grail, the proposed transaction, the competitive effects of the proposed 
transaction, strategic plans and forecasts, pricing, costs, customer relationships and 
contract or license negotiations including IVD or other partnership agreements and 
negotiations, data related to NGS or oncology testing, and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions expressed 
in his investigational hearing and deposition transcripts. Mr. Leite will also testify about 
his role and responsibilities at InterVenn Biosciences, including but not limited to his 
interactions with Illumina.    

 
 

THIRD-PARTY WITNESSES 
 

1. William Cance: Dr. Cance is Chief Medical and Scientific Officer at the American 
Cancer Society. We expect Dr. Cance will testify about the American Cancer Society’s 
operations, current cancer screening methods, the importance of early cancer detection, 
innovation in cancer detection and treatments, the importance of customer choice, market 
definition, regulatory processes and approvals, and other topics relevant to the Complaint, 
Answer, or any affirmative defenses, including facts and opinions expressed in his 
declaration and deposition transcript. 

 
2. Ken Chahine: Mr. Chahine is CEO of Helio and former Executive Vice President and 

General Manager at Ancestry.com. We expect Mr. Chahine will testify about Helio’s 
operations, Helio and Ancestry.com’s relationship with Illumina, market definition, 
product development, strategic plans and forecasts, competition and Helio’s competitors, 
contract negotiations, Illumina’s open offer, regulatory processes and approvals, next-
generation sequencing platforms, other testing and sequencing technologies, data related 
to NGS or oncology testing, the competitive effects of the proposed transaction, and other 
topics relevant to the Complaint, Answer, or any affirmative defenses, including facts and 
opinions expressed in his deposition transcript. 
 

3. Darya Chudova: Ms. Chudova is Senior Vice President of Technology at Guardant. We 
expect Ms. Chudova will testify about Guardant’s operations, product development, 
strategic plans and forecasts, next-generation sequencing platforms, other testing and 
sequencing technologies, technical requirements for cancer screening tests, regulatory 
processes and approvals, data related to NGS or oncology testing, the competitive effects 
of the proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in her investigational 
hearing and deposition transcripts. 
 

4. Kevin Conroy: Mr. Conroy is CEO of Exact Sciences. We expect Mr. Conroy will 
testify about Exact Sciences’ operations, Thrive’s operations, Exact Sciences’ 
relationship with Illumina, market definition, product development, strategic plans and 
forecasts, competition and Exact Sciences’ competitors, contract negotiations including 
negotiations related to amended supply agreements or open offers, regulatory processes 
and approvals, next-generation sequencing platforms, other testing and sequencing 
technologies, data related to NGS or oncology testing, the competitive effects of the 
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proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts. 

 
5. Dave Daly: Mr. Daly is President and Chief Operating Officer at Singular Genomics and 

former CEO of Thrive. We expect Mr. Daly will testify about Singular’s operations, 
Thrive’s operations, Illumina’s operations, Singular and Thrive’s relationship with 
Illumina, market definition, product development, strategic plans and forecasts, 
competitors, Thrive’s contract negotiations including negotiations related to amended 
supply agreements or open offers, regulatory processes and approvals Illumina’s 
customer relationships and contract negotiations including IVD or other partnership 
agreements and negotiations, the competitive effects of the proposed transaction, 
Illumina’s relationship with Grail, and other topics relevant to the Complaint, Answer, or 
any affirmative defenses, including facts and opinions expressed in his deposition 
transcript. 
 

6. Andy Felton: Mr. Felton is Vice President of Product Management, Ion Torrent, at 
Thermo Fisher. We expect Mr. Felton will testify about Thermo Fisher’s operations, 
Thermo Fisher’s current and pipeline products and their specifications, product 
development, strategic plans and forecasts, competitors, customer relationships and 
contract negotiations, regulatory processes and approvals, next-generation sequencing 
platforms, other testing and sequencing technologies, technical requirements for cancer 
screening tests, data related to NGS or oncology testing, and other topics relevant to the 
Complaint, Answer, or any affirmative defenses, including facts and opinions expressed 
in his investigational hearing and deposition transcripts. 

 
7. John Fesko: Mr. Fesko is Chief Business Officer at Natera. We expect Mr. Fesko will 

testify about Natera’s operations, Natera’s relationship with Illumina, market definition, 
non-invasive prenatal testing, product development, market definition, strategic plans and 
forecasts, competition and Natera’s competitors, contract negotiations including 
negotiations related to amended supply agreements or open offers, regulatory processes 
and approvals, negotiations relating to IVD agreements, patent litigation and settlements 
with Illumina, next-generation sequencing platforms, other testing and sequencing 
technologies, data related to NGS or oncology testing, the competitive effects of the 
proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts. 

 
8. Gary Gao: Mr. Gao is Co-Founder and Scientific Advisor, and former CEO and 

Chairman, of Singlera. We expect Mr. Gao will testify about Singlera’s operations, 
Singlera’s relationship with Illumina, market definition, product development, 
importance of innovation in cancer testing, strategic plans and forecasts, competition and 
Singlera’s competitors, regulatory processes and approvals, next-generation sequencing 
platforms, other testing and sequencing technologies, data related to NGS or oncology 
testing, the competitive effects of the proposed transaction, contract negotiations 
including negotiations related to amended supply agreements or open offers, and other 
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topics relevant to the Complaint, Answer, or any affirmative defenses, including facts and 
opinions expressed in his investigational hearing and deposition transcripts. 

 
9. William Getty: Mr. Getty is Vice President of Commercial, Cancer Screening Core, at 

Guardant. We expect Mr. Getty to testify about Guardant’s operations, Guardant’s 
relationship with Illumina, Guardant’s products, Guardant’s approach to early cancer 
screening, test performance attributes, market size and projections, time and requirements 
for entry, market definition, product development, strategic plans and forecasts, 
competition and Guardant’s competitors, contract negotiations including negotiations 
related to amended supply agreements or open offers, regulatory processes and approvals,  
next-generation sequencing platforms, other testing and sequencing technologies, data 
related to NGS or oncology testing,  and other topics relevant to the Complaint, Answer, 
or any affirmative defenses, including facts and opinions expressed in his investigational 
hearing and deposition transcripts. 
 

10. Christopher Lengauer: Mr. Lengauer is former Chief Innovation Officer and Co-
Founder of Thrive. We expect Mr. Lengauer will testify about Thrive’s operations, 
Thrive’s products, Thrive’s development plans, Thrive’s relationship with Illumina, 
market definition, product development, test performance attributes, strategic plans and 
forecasts, competition and Thrive’s competitors, contract negotiations including 
negotiations related to amended supply agreements or open offers, regulatory processes 
and approvals, next-generation sequencing platforms, other testing and sequencing 
technologies, data related to NGS or oncology testing, the competitive effects of the 
proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts. 
 

11. Michael Nolan: Mr. Nolan is Chief Executive Officer at Freenome. We expect Mr. 
Nolan will testify about Freenome’s operations, Freenome’s relationship with Illumina, 
market definition, product development, strategic plans and forecasts, competition and 
Freenome’s competitors, time and requirements for entry, contract negotiations including 
negotiations related to amended supply agreements or open offers, regulatory process and 
approvals importance of application specific intellectual property, next-generation 
sequencing platforms, other testing and sequencing technologies, data related to NGS or 
oncology testing, the competitive effects of the proposed transaction, and other topics 
relevant to the Complaint, Answer, or any affirmative defenses, including facts and 
opinions expressed in his investigational hearing and deposition transcripts. 

 
12. Matthew Rabinowitz: Mr. Rabinowitz is Executive Chairman and Co-Founder of 

Natera. We expect Mr. Rabinowitz will testify about Natera’s operations, Natera’s 
products, Natera’s relationship with Illumina including Illumina’s past behavior and 
actions towards Natera, market definition, non-invasive prenatal testing, product 
development, regulatory processes and approvals, strategic plans and forecasts, 
competition and Natera’s competitors, contract negotiations including negotiations 
related to amended supply agreements or open offers, patent litigation and settlements 
with Illumina, next-generation sequencing platforms, other testing and sequencing 
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technologies, data related to NGS or oncology testing, the competitive effects of the 
proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his investigational hearing 
and deposition transcripts. 
 

13. Matthew Strom: Mr. Strom is a Managing Director at Morgan Stanley. We expect Mr. 
Strom will testify about any contemplated IPO or merger by Grail, Illumina, market 
definition, competition and Grail’s competitors, next-generation sequencing platforms, 
other testing technologies, the proposed transaction, the competitive effects of the 
proposed transaction, and other topics relevant to the Complaint, Answer, or any 
affirmative defenses, including facts and opinions expressed in his deposition transcript. 
 
 
 

EXPERT WITNESSES 
 

1. Fiona Scott Morton: Dr. Morton is the Theodore Nierenberg Professor of Economics at 
the Yale University School of Management. At Yale, Dr. Morton teaches courses on 
competitive strategy and conduct research in the area of empirical industrial organization. 
Dr. Morton holds a Bachelor’s degree in Economics from Yale and a Ph.D. in Economics 
from the Massachusetts Institute of Technology. From 2011 to 2012, Dr. Morton held the 
position of Deputy Assistant Attorney General for Economic Analysis in the Antitrust 
Division of the U.S. Department of Justice. Dr. Morton’s research is in the field of 
empirical industrial organization, which is the application of empirical methods to the 
field of industrial organization. The field of industrial organization examines the structure 
of firms and markets, including competitive markets and monopolies. Dr. Morton’s work 
focuses on empirical studies of competition among companies and firms and the role of 
market structure. We expect Dr. Morton will testify to matters relevant to market 
definition, the competitive effects of the proposed transaction, changed incentives post-
merger, innovation, alleged efficiencies, and other topics relevant to the Complaint, 
Answer, or any affirmative defenses, including facts and opinions expressed in her 
deposition transcript, expert report, or Respondents’ expert reports. 

 
2. Rebuttal Expert Witness Amol Navanthe: Complaint Counsel reserves the right to 

present testimony from Dr. Amol Navanthe rebutting certain analyses, assumptions, and 
conclusions presented by Respondent’s expert witnesses.  The precise focus of the 
relevant rebuttal testimony will be disclosed on July 26, 2021 per the April 26, 2021 
Scheduling Order. 
 

3. Rebuttal Expert Witness Dov Rothman: Complaint Counsel reserves the right to 
present testimony from Dr. Dov Rothman rebutting certain analyses, assumptions, and 
conclusions presented by Respondent’s expert witnesses.  The precise focus of the 
relevant rebuttal testimony will be disclosed on July 26, 2021 per the April 26, 2021 
Scheduling Order. 
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Date:  July 16, 2021     Respectfully submitted,  

 
 s/ Susan Musser                   
Susan Musser 
Bureau of Competition 
Federal Trade Commission 
400 7th Street, S.W. 
Washington, D.C. 20024 

 
Counsel Supporting the Complaint  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that, on July 16, 2021, I caused to be delivered via email a copy of 
Complaint Counsel’s Final Proposed Witness List to: 
 

The Honorable D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., N.W., Rm. H-110 
Washington, D.C. 20580 
 

 I hereby certify that on July 16, 2021, I caused the foregoing document to be served 
via email on: 
 
Sharonmoyee Goswami  
Jesse Weiss  
Michael Zaken  
Illumina Trial Team (list serv)  
Cravath, Swaine & Moore LLP  
825 Eighth Avenue  
New York, NY 10019  
sgoswami@cravath.com  
jweiss@cravath.com  
mzaken@cravath.com  
IlluminaTrialTeam@cravath.com  
 
Counsel for Respondent  
Illumina, Inc.  
 
Marguerite Sullivan  
Anna Rathbun  
Latham Antitrust Team (list serv)  
Latham & Watkins LLP  
555 Eleventh Street, N.W.  
Suite 1000  
Washington, D.C. 20004  
Marguerite.Sullivan@lw.com  
Anna.Rathbun@lw.com  
LWVALORANTITRUST.LWTEAM@lw.com  
 
Counsel for Respondent  
GRAIL, Inc.  
  
 

  s/ Susan Musser                   
Susan Musser 
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Bureau of Competition 
Federal Trade Commission 
400 7th Street, S.W. 
Washington, D.C. 20024 

 
Counsel Supporting the Complaint 
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Exhibit F 

 
(CONFIDENTIAL – REDACTED IN ENTIRETY)  
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From: Musser, Susan
To: Allison Kempf; Joseph, Matthew; Andrew, Jordan S.; Gaskin, Lauren; Simons, Bridget; Stebinger, Nicolas;

Widnell, Nicholas; Naegele, Dylan; Mohr, Stephen A.
Cc: Illumina Trial Team; LWVALORANTITRUST.LWTEAM@lw.com; Viswanatha, Veena
Subject: RE: Illumina-GRAIL -- Proposed FTC Exhibit
Date: Wednesday, August 4, 2021 3:03:00 PM

Allison:
 
Thank you for your email.  To be clear, PX9225’s relevance is unrelated to whether or how Mr.
DeSouza obtained a divorce.   PX9225 is an order affirming a lower court’s ruling that Mr. DeSouza
“breached his fiduciary duty to his former wife Erica . . .”  Illumina has made the representation
multiple times that, by and through its executives, it will adhere to the terms of its open offer and
will not disadvantage its customers post-transaction.  This order is relevant as to whether and if
Illumina’s top executives will indeed abide by its agreements.  Moreover, this goes directly to the
credibility of one of Illumina’s witnesses, Mr. DeSouza.
 
However, in the spirit of compromise Complaint Counsel would be willing to remove this document
from the exhibit list if Respondents would be willing to stipulate that the First Appellate District of
the State of California found that Mr. DeSouza violated his fiduciary duty to his wife by removing
property from the marital estate in violation of a court order. 
 
Best,
 
Susan
 
 
 

From: Allison Kempf <akempf@cravath.com> 
Sent: Wednesday, August 4, 2021 10:21 AM
To: Musser, Susan <smusser@ftc.gov>; Joseph, Matthew <mjoseph1@ftc.gov>; Andrew, Jordan S.
<jandrew@ftc.gov>; Gaskin, Lauren <lgaskin@ftc.gov>; Simons, Bridget <bsimons@ftc.gov>;
Stebinger, Nicolas <nstebinger@ftc.gov>; Widnell, Nicholas <nwidnell@ftc.gov>; Naegele, Dylan
<dnaegele@ftc.gov>; Mohr, Stephen A. <smohr@ftc.gov>
Cc: Illumina Trial Team <IlluminaTrialTeam@cravath.com>; LWVALORANTITRUST.LWTEAM@lw.com;
Viswanatha, Veena <vviswanatha@buckleyfirm.com>
Subject: Illumina-GRAIL -- Proposed FTC Exhibit
 
Counsel,
 
We are writing in connection with the FTC’s Final Proposed Exhibit List served on July 16, 2021. 
 
One of the FTC’s exhibits, bearing bates number PX9225, is a decision from the Court of Appeal of
the State of California related to divorce proceedings between Francis deSouza and his former
spouse.  Complaint Counsel has called Mr. deSouza to testify in his capacity as Illumina’s CEO as a
fact witness on topics related to Illumina’s proposed acquisition of GRAIL.  Evidence regarding his
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divorce has no bearing on any fact at issue in the case and would serve no legitimate purpose in
these proceedings. 
 
Please let us know by 3 p.m. ET today your reasons for including this exhibit as part of the FTC’s case,
and whether you will agree to withdraw it.  If you do not agree, Respondents intend to file a motion
in limine to exclude this evidence and any related testimony on the grounds that it is irrelevant and
unduly prejudicial.  We are available to meet and confer if you would like to discuss. 
 
Regards,
Allison
 
Allison Kempf
Cravath, Swaine & Moore LLP
825 Eighth Avenue | New York, NY 10019
(212) 474-1255
akempf@cravath.com
 
 

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a
designated addressee is unauthorized. If you are not an intended recipient, please delete this e-mail
from the computer on which you received it.
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Exhibit H 

 
(CONFIDENTIAL – REDACTED IN ENTIRETY)  
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CERTIFICATE OF SERVICE 
 
I hereby certify that on August 18, 2021, I filed the foregoing document electronically using the 

FTC’s E-Filing System, which will send notification of such filing to: 

 
April Tabor 

                                                Secretary 
                                                Federal Trade Commission 
                                                600 Pennsylvania Ave., NW, Rm. H-113 
                                                Washington, DC 20580 
    ElectronicFilings@ftc.gov 
 

The Honorable D. Michael Chappell 
                                                Administrative Law Judge 
                                                Federal Trade Commission 
                                                600 Pennsylvania Ave., NW, Rm. H-110 
                                                Washington, DC 20580 
 
I also certify that I caused the foregoing document to be served via email to: 
 
David Marriott 
Christine A. Varney      
Sharonmoyee Goswami   
Cravath, Swaine & Moore LLP    
825 Eighth Avenue    
New York, NY 10019 
(212) 474-1140     
dmarriott@cravath.com                  
cvarney@cravath.com 
sgoswami@cravath.com     
                                                    
Counsel for Illumina, Inc. 

Al Pfieffer 
Michael G. Egge 
Marguerite M. Sullivan 
Latham & Watkins LLP 
555 Eleventh Street, NW 
Washington, DC 20004 
(202) 637-2285 
al.pfeiffer@lw.com 
michael.egge@lw.com 
marguerite.sullivan@lw.com 
 
Counsel for GRAIL, Inc. 
 

 
 
 
/s/ Susan A. Musser  
Susan A. Musser 
 
Counsel Supporting the Complaint 
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