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Today the Federal Trade Commission is voting on a policy statement that lays out
concerns about certain business practices that may be resulting in Americans having to pay
higher prices for essential medicines.

For patients in America, the cost of medicines over the last decade has soared, and
studies suggest that prescription drug prices are now more than 2.5 times higher in the United
States than in other countries. Prices have even soared for medicines developed decades ago,
including many of the top-selling insulins. The wholesale price of insulin nearly tripled between
2009 and 2017, increasing out-of-pocket costs for insured and uninsured patients alike.? An
uninsured patient or those on high deductible insurance plans might pay more than $500 per
month for insulin.®

These rising prices have led over 10% of Americans to routinely forego or ration
medicines, with close to 20% of those from lower-income households reporting that they or a
family member had skipped prescription drugs to save money.* In the context of insulin, the
Commission has heard directly at our open meetings about the deadly effects of these soaring
prices. Last October, for example, Nicole Smith Holt shared how her 26-year-old son Alec tried
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to ration insulin after being unable to afford a monthly dose, which ended up proving fatal.®
Countless other commentators have shared similarly harrowing tales.

The FTC has long focused on stopping unlawful business practices that lead to higher
drug prices, and the FTC teams who have led this work deserve enormous credit. It is vital that
we continue building on this critical work, including in the context of insulin and other life-
saving drugs. | am committed to ensuring that we are scrutinizing all business practices across
the pharmaceutical supply chain that may be contributing to this urgent problem.

The policy statement we are voting on today notes the many complaints we have received
about the rebates and fees that drug manufacturers pay pharmacy benefit managers. Drug
manufacturers pay these fees in exchange for having their drugs included on key PBM
formularies that determine which drugs are covered by patients’ insurance.

Some have suggested that these rebates and fees, in turn, encourage drug manufacturers
to further increase their pre-rebate list prices in a cycle of ever-increasing list prices and ever-
increasing middlemen rebates. Others have noted that PBMs and other middlemen may exclude
the lowest-cost generic and biosimilar drugs from patients’ formularies entirely to maximize
rebates and fees. Such practices violate the fundamental bargain at the center of the American
prescription drug system, which is that brand drugs are given a period of patent exclusivity that
is then followed by free and fair competition from generic or biosimilar alternatives at
dramatically lower prices.®

The policy statement notes that the FTC has a variety of statutory authorities that it can
apply to assess whether these rebates and fees may in some instances be illegal.

For example, Section 3 of the Clayton Act specially addresses anticompetitive “rebates”
and makes it illegal to condition rebates on not dealing with competitors when doing so may
“substantially lessen competition or tend to create a monopoly.”” The FTC has also determined
that commercial bribery practices, commonly referred to as “kickbacks,” constitute an unfair
method of competition under Section 5 of the FTC Act.® Similarly, Section 2(c) of the Robinson-
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Patman Act, which courts have interpreted as prohibiting commercial bribery,® makes it illegal to
compensate anyone who owes a duty to another party in connection with the purchase or sale of
goods, except as payment for legitimate services.*

Today’s enforcement policy statement should put prescription drug manufacturers and
pharmacy benefit managers on notice that these longstanding FTC statutory authorities may
prohibit certain drug rebate practices, especially to the extent that fees are paid to foreclose
competition from more affordable generic and biosimilar alternatives. | am committed to
ensuring that the FTC is bringing all our tools to bear on unlawful business practices that may be
resulting in Americans paying higher prices for medicines.
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